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Third  Distbict — November  Term,  J1885, 


The  People  ex  rel.  John  S.  Lyman 

V- 

The  Ohio  and  Mississippi  Railroad  Company, 

Railroad  Fences — Objects  qf— Construction  of  Sec.  3,  Act  qf  March  31, 
1874 — Location  to  he  07%  Line  of  Right  qf  Way^ 

1.  The  words/' on  both  sides  of  its  road,'*  as  used  in  Sec.  8.  Act  of 
March  31,  1874,  relating  to  fencing  railroads,  mean  the  margin  or  border  of 
the  entire  grounds  used  as  a  roadway. 

2.  Where  an  adjoining  owner  has  notified  a  railroad  company,  under 
paid  section,  to  fence  its  track,  it  can  not  construct  a  fence  within  its  right 
of  way  and  prevent  him  from  connecting  his  fences  with  the  fence  so  con 
structed,  the  incidental  benefit  arising  to  land  owners  being  within  the  in- 
tention of  the  act,  although  its  main  object  is  the  protection  of  the  travel- 
ing public. 

3.  In  the  construction  of  a  statute  its  language  should  be  given,  when  the 
sense  will  bear  it,  its  usual  and  popular  meaning. 

[Opinion  filed  February  26,  1886.] 

In  ERSOR  to  the  Circuit  Court  of  Sangamon  County ;  the 
Hon.  Jamks  a.  Ckeighton,  Judge,  presiding. 

Statement  of  the  case,  by  Conger,  J.     The  plaintiff  in  eiTor 
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The  People  v.  The  0.  &  M.  R.  R.  Co. 

assigns  as  error  the  jiidgmont  of  the  Circuit  Court  in  sus- 
taining the  demurrer  to  his  petition  and  dismissing  the  same. 
The  petition  sets  forth  in  substance  that  the  O.  &  M.  Raih'oad 
Company  some  years  since  constructed  their  railroad  througli 
relators  farm,  leaving  part  on  each  side  of  the  right  of  way; 
that  he  never  waived  nor  compromised  with  the  railroad  its 
duty  to  construct  fences  along  its  sides  where  they  pass 
through  his  farm;  that  they  had  been  operating  their  road 
through  bis  farm  several  years,  but  had  not  built  the  fences 
required  by  law  along  the  sides  of  their  right  of  way;  that 
relator  had  given  the  thirty  days  notice  required  by  the 
statute,  requesting  the  railway  company  to  construct  a  fence 
on  the  south  side  of  its  road  where  the  same  ran  through  his 
farm;  that  the  company  had  neglected  and  refused  to  do  this, 
but  had  required  of  relator  that  he  help  pay  for  the  fence,  and 
refusing  to  do  so  threatened  to  construct  the  fence  which  he 
had  notified  them  to  build  on  the  side  of  their  road  ten  feet 
inside  their  right  of  way,  and  would  then  forbid  his  crossing 
theii*4en  feet  of  right  of  way,  thus  thrown  out  to  connect  his 
fences  with  theirs;  that  he  refused  to  comply,  and  thereupon 
the  company  had  built  a  fence  ten  feet  inside  their  right  of 
way,  and  had  then  cut  away  and  removed  its  hedge  and  fence 
at  the  ends  of  petitioner's  said  tract  of  land,  where  said  road 
enters  and  goes  out  of  the  same,  and  between  said  fence  which 
it  had  so  erected  and  petitioner's  land,  thereby  exposing  peti- 
tioner's said  land  to  the  trespassing  of  stock  from  the  highway 
at  one  end  and  tlie  egress  of  petitioner's  stock  upon  said  high- 
way, and  also  exposing  petitioner's  stock  to  said  company's  track 
at  the  other  end  of  said  fence,  Und  then  forbade  petitioner  from 
inclosing  his  said  land  upon  said  new  fence  being  erected  by 
said  company,  and  forbade  relator  entering  upon  their  ten  feet 
for  the  purpose  of  inclosing  his  fences  upon  theirs.  The  pe- 
tition avers  it  is  still  the  duty  of  the  railway  company  to  build 
and  maintain  a  fence  upon  said  line  as  required  by  the  ^'  act  " 
and  the  notice. 

These  averments  of  the  petition  are  all  admitted  by  the  de- 
umrrer  filed  by  the  railway  company.  The  petition  prays  for 
a  peremptory  writ  requiring  the  company  to  erect  and  main- 
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tain  a  fence  upon  said  line  as  required  by  said  law  and  notice. 
The  question  presented  is,  can  a  railroad  company,  after  it  has 
been  notified  by  an  adjoining  owner,  under  Sec  8  of  the  Act  of 
the  Ulinois  Legislature,  entitled  ''An  Act  in  relation  to  fencing 
and  operating  railroads,"  approved  March  31,  1874,  to  con- 
struct a  fence  on  the  side  of  its  road  where  the  same  passes 
through  his  farm,  build  the  fence  anywhere  except  on  the 
line  between  its  right  of  way  and  the  adjoining  owner's  land  ? 

Messrs.  Connelly  &  Mather,  for  plaintiff  in  error. 

The  meaning  and  intention  of  Sec.l  of  the  Act  of  March  St, 
1874,  in  relation  to  fencing  and  operating  railroads,  was  cou- 
stnied  by  the  Supreme  Court  in  W.,  St  L.  &  P.  K.  E.  Co.  v. 
Zeigler,  108  111.  304. 

The  coui*t  in  that  case  construed  the  phraseology  requiring 
railroads  to  erect  and  maintain  fences  on  both  sides  of  their 
roads,  to  mean  on  the  dividing  line  between  the  right  of  way 
and  the  farmer's  land. 

The  question  was  raised  under  precisely  the  same  sort  of  a 
notice  given,  and  precisely  the  same  provision  of  the  statute 
as  in  this  case. 

In  that  case  the  Supremo  Court  held  Zeigler  could  not  re- 
cover the  penalty  of  double  the  value  of  the  fence  because  he 
had  not  built  the  fence  on  the  line. 

Had  relator  in  this  case  built  a  fence  under  this  notice  and 
placed  it  where  the  company  have,  ten  feet  inside  their  right 
of  way,  then  under  this  provision  of  the  statute,  and  this  same 
notice,  he  could  not  recover  because  not  having  complied  with 
the  statute. 

Can  the  railway  company  comply  with  the  same  law  and 
the  same  notice  by  building  the  fence  ten  feet  within  their 
right  of  way  instead  of  on  the  side,  which  the  Supreme  Court 
holds  to  mean  on  the  line? 

Fences  are  for  the  use  of  the  adjoining  proprietor,  for  the 
purpose  of  fencing  his  stock  in  and  other  stock  on  the  right 
of  way  out,  as  well  aJB  a  police  regulation  for  the  benefit  of 
the  traveling  public.  Chapin  v.  Sullivan  R.  R.,  39  N.  H.  53; 
Eames  v.  S.  &  L.  R.  R  Co.,  98  Mass.  560;  Enright  v.  S.  F. 
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&   S.  J.  R.  K  Co.,  33  Cal.  236;  Berry  v.  St.  L.  &  L.  R.  R. 
Co.,  65  Mo.  172. 

It  is  competent  legislation  to  require  railroads  to  nse  their 
capital  to  fence  the  lands  of  adjoining  ownei*s.  Trice  v.  H. 
&  St.  J.  R.  R  Co.,  49  Mo.  438. 

Messi*s.  Ramsey,  Maxwell  &  Matthews,  C.  A.  Bkechek, 
Pbecy  Weknek,  and  J.  H.  Matheny,  Jr.,  for  defendant  in 
error. 

Statutes  requiring  i*ailroad  companies  to  fence  their  roads, 
are  upheld  as  regulations  designed  for  the  protection  of  the 
lives  and  property  of  the  traveling  public.  O.  ife  M.  R.  R. 
Co.  v.  McClelland,  25  111.  140;  G.  &  C.  U.  R.  R.  Co.  v.  Craw- 
ford, 25  111.  529 ;  P.,  D.  &  E.  R.  R.  Co.  v.  Duggan,  109  III. 
537;  C,  B.  &  Q.  R.  R.  Co.  v.  Hans,  111  111.  114;  I.  &  C.  R. 
R.  Co.  V.  Parker,  29  Ind.  471;  Blair  v.  M.  &  P.  du  C.  R.  R. 
Co.,  20  Wis.  254;  Gilman  v.  E.  &  N.  A.  R.  R.  Co.,  60  Me. 
235. 

The  sta.tutory  obligation  to  fence,  being  a  police  regulation 
for  the  benefit  of  the  general  public^  it  is  immaterial  whether 
the  owner  of  cattle  injured  in  consequence  of  the  failure  to 
fence,  be  an  adjoining  proprietor  or  not,  so  far  as  the  question 
of  liability  of  the  company  for  such  injury  is  concerned.  I. 
&  C.  R.  R.  Co.  V.  McKinney,  24  Ind.  283;  Gilman  v.  E.  &  N. 
A.  R.  R.  Co.,  60  Me.  235;  Rhodes  v.  U.  I.  &  E.  R.  R  Co.,  5 
Hun,  344;  McCall  v.  Chamberlain,  13  Wis.  637;  M.  &  C.  R. 
R.  Co.  V.  Stephenson,  24  O.  St.  48. 

Therefore  no  peculiar  protection  or  benefit  to  adjoining 
proprietors,  as  such,  was  intended. 

The  statute  requiring  railroad  companies  to  fence  their 
tracks  is  not  for  the  purpose  of  protecting  land  owners  from 
damage  that  might  be  done  by  stock  getting  on  the  right  of 
way  and  thence  to  the  adjacent  crops.  Its  object  was  to  pre- 
vent stock  from  coming  on  the  railroad  and  being  injured,  and 
to  prevent  accidents  likely  to  (;ecur  if  stock  were  not  fencf^d 
away  from  the  track.  P.,  D.  &  E.  R.  R.  Co.  v.  Schiller,  12 
III.  App.  443. 
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CoNGBB,  J.  The  question  presented  by  this  record  is, 
whether  a  railroad  company,  under  the  cii'cumstances  stated  in 
the  petition,  and  the  laws  of  Illinois,  in  reference  to  fencing 
railroads,  may  build  the  fence  required,  anywhere  except  on 
the  line  between  its  right  of  way  and  the  adjoining  owner's 
land. 

The  portion  of  the  section  involved  is :  "  That  every  rail- 
road corporation  shall,  within  six  months  after  any  part  of  its 
line  is  open  for  use,  erect  and  thereafter  maintain  fences  on 
both  sides  of  its  road,  or  so  much  thereof  as  is  open  for  use, 
suitable  and  sufficient  to  prevent  cattle,  horses,  sheep,  hogs  or 
other  stock  from  getting  on  such  railroad  (except  at  the  cross- 
ing of  public  roads  and  highways  and  within  the  limits  of  cities 
and  incorpoi*ated  towns  and  villages)  with  gates  or  bars  at  the 
farm  crossings  of  such  railroad,  which  farm  crossings  shall  be 
constructed  by  such  corporation  when  and  where  the  same 
may  become  necessary,  for  the  use  of  the  proprietors  of  the 
lands  adjoining  such  railroad,  etc." 

What  is  the  proper  construction  to  be  given  the  words  *'  on 
both  sides  of  its  road,"  as  used  in  the  foregoing  section  ?  *'  In 
construing  statutes  we  are  required  to  give  to  language,  when 
the  sense  will  bear  it,  the  usual  and  popular  meaning  attached 
to  the  words  employed."    Stuart  v.  Hamilton,  66  111.  255. 

Webster  defines  "  side,"  to  mean  "  The  margin,  edge,  verge 
or  border  of  a  surface:  the  bounding  line  of  a  geometrical  fig- 
ure, as  the  side  of  a  field." 

We  hold  the  meaning  of  these  words,  "  on  both  sides  of  its 
road,"  to  be  the  margin  or  border  of  the  entii-e  ground  used 
as  a  roadway.  This  gives  certainty  and  completeness  to  all  the 
sections  in  reference  to  fencing. 

If  railroads  may  construe  this  langnage  to  "mean  any  imagi- 
nary line  between  the  track  and  the  margin  of  the  right  of 
way,  why  may  not  the  adjoining  land  owner  do  the  same  for 
the  other  sections  providing  for  the  building  of  "  such  fence" 
by  adjoining  proprietors,  clearly  refer  to  the  same  fence  spoken 
of  in  section  one? 

It  is  not  to  be  supposed  this  law  was  meant  to  produce  such 
absurd  consequences,  but  that  from  the  first  to  the  fourth  sec- 
tions, inclusive,  the  same  fence  and  the  same  place,  were  meant. 
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In  W.,  St.  L.  &  P.  Ky.  Co.  v.  Zeigler,  108  HI.  806,  where  the 
adjoining  land  owner  intentionally  built  a  fe&ce  two  feet  inside 
the  company's  right  of  way  and  songht  to  recover  from  the 
company,  tlie  court  held  he  could  not,  and  say:  "  To  recover 
upon  this  penal  liability  of  double  the  value  of  the  fence,  the 
statute  should  be  strictly  followed  in  the  building  of  the  fenc". 
The  fence  should  be  such  a  one  as  the  statute  requires  and 
authorizes,  built  in  the  mode  the  statute  contemplates. 

^*  Such  a  fence  is  one  on  the  sides  of  the  milroad.  The  fence 
in  question  was  not  built  on  the  side  of  the  railroad^  but  was 
intentionally  built  two  feet  inside  the  right  of  way,  two  feet 
from  the  side  of  the  road.  *  *  *  To  entitle  to  a  recovery 
under  this  statute  the  fence  must  be  built  where  the  statute  re- 
quires it  should  bo,  on  the  side  of  the  railroad.  It  was  not  so 
built  here*" 

It  is  urged  by  appellant  that  the  benefit  to  the  adjoining 
land  owner  of  using  the  fence  constructed  by  the  railroad  as  a 
partition  fence,  was  one  of  the  objects  to  be  accomplished  by 
the  law,  while  appellee  insists  that  the  only  purpose  intended 
was  the  protection  of  the  traveling  public,  and  the  stock  of  the 
neighborhood  through  which  the  road  passes. 

The  great  and  primary  object  of  the  statute  was  the  in- 
creased safety  to  the  traveling  public,  and  the  statute  can  be 
upheld  only  upon  the  gi'ound  of  police  regulations  to  more 
thoroughly  secure  such  protection. 

While  the  power  of  the  Legislature  to  require  railroad 
companies  to  make  partition  fences,  as  such,  could  not  be  sus- 
tained, we  see  no  good  reason  why,  in  exercising  its  police 
power,  by  requiring  railroad  companies  to  protect  the  public 
by  fencing  their  roads,  the  Legislature  might  not  have  had  in 
contemplation  also  the  incidental  benefit  arising  to  adjoining 
land  owners  by  such  fences  being  built  upon  the  sides  of  the 
i-ailroad,  thereby  enabling  such  adjoining  land  owners  to  join 
their  fences  to  them  and  using  them  as  partition  fences. 

It  ^  also  urged  that  in  some  cases  there  might  be  high  em- 
bankments, deep  cuts,  or  other  physical  conformation  of  the 
ground,  making  it  difficult  or  impossible  to  comply  with  the 
law  as  we  have  construed  it,  and  in  such  case  a  fence  placed 
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anywhere  upon  tbe  riglit  of  way  which  would  keep  animals 
off  the  h*ack,  wonld  be  a  compliance  with  the  spirit  and  in- 
tention of  the  law.  There  is  no  such  difficulty,  however, 
presented  by  this  record^  and  lience  it  is  not  necessary  to  ex- 
press any  opinion  as  to  how  far  such  a  state  of  facta  might 
excuse  a  railroad  from  a  compliance  with  the  literal  language 
of  the  statute. 

We  think  the  Cii'cuit  Court  erred  in  sustaining  the  de- 
murrer ^ad  dismissing  the  petition,  and  the  judgment  below 
will  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings ij)  accordance  with  the  foregoing  views. 

Reversed  and  rerrianded. 


Blackburn  University 

V. 

Henry  H.  Weer,  First  National  Bank  of  Carlin- 
viLLE,  Milton  McClure  and  C.  H.  C.  Anderson. 

Foreclosure  qf  Mortgages — Limitation  Act  of  1872  not  Retroactive — Co»- 
atruction — Bill  to  Foreclose — Assumption  of  Mortgage  Debt — Principal  and 
Agent — Limitation — Payment  as  New  Promise — Parties, 

1.  Statutes  of  limitation  are  not  given  a  retroactiYe  effect,  exeept 
upon  a  clear  expFee^ion  of  the  Legislative  will. 

2.  The  Act  of  1872,  limiting  the  time  for  the  foreelo»ure  of  mortirages, 
does  not  apply  to  a  mortgage  previously  given  to  secure  the  payment  of  a 
promiBBory  note. 

8.  Upon  a  oonveyance  made  in  1806,  of  certain  lots  in  OEtrlinville,  the 
deed  reserved  a  lien  to  secure  a  note  g\ven  few  pwrt  of  the  purchase  money. 
In  each  of  several  fotheequent  conveyances  of  said  lots^  the  last  made  Decem- 
ber 25,  1872,  the  lien  was  expressly  retained,  each  grantee  assuming  and 
agreeing  to  pay  the  note.  The  interest  wqb  paid  to  the  legal  holder,  a  pur- 
chaser before  matnrity,  by  various  of  the  grantees,  the  last  gmntee  paying 
it  from  December  25,  1872,  to  January  26,  1883.  Subsequently  the  last  of 
said  grantees  convened  the  lots  by  mortgage  and  quitclaim  deed.  Upon 
a  bill  filed  February  5,  1885,  to  enforce  the  lien  securing  said  note, 
held:  That  the  note  held  by  complainant  is  the  original  note,  a  difference 
of  date  being  a  mistake;  that  the  bill  is  not  barred  by  the  Act  of  1872,  lim- 
iting the  time  for  the  foreclosure  of  mortgages;  that,  in  the  absence  of 
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proof  to  the  contrary,  the  payments  of  interest  by  the  grantee  of  the  maker, 
are  to  be  taken,  as  against  the  holder  of  the  note,  as  payments  by  the  maker 
through  him  as  his  agent;  that  said  payments  arrested  the  ranning  of  the 
limitation  of  sixteen  years  against  the  note;  that  those  holding  under  said 
last  mortgage  and  said  quitclaim  deed,  with  notice  of  said  first  mortgage, 
arc  hound  by  said  payments  of  interest  as  new  promises  which  arrested  the 
running  of  the  statute  against  the  mortgage  debt;  and  that  the  right  to  file 
this  bill  was  among  the  *'  rights  or  liabilities**  saved  by  Sec.  24  of  the  Act 
of  1872. 

[Opinion  filed  May  19,  1886.] 

Appe/il  from  the  Circuit  Court  of  Macoupin  county ;  the 
Hon.  W.  R.  Welch,  Judge,  presiding. 

Messrs.  S.  S.  Gilbert  and  Palmers,  Robinson  &  Shutt,  for 
aj)pellant. 

Part  payment  oi  a  note  \a  prima  facie  evidence  of  its  exe- 
cution. Walter  v.  Trustees  of  Schools,  12  111.  64;  Melvin  v. 
Ilodges,  71  111.  42i. 

The  cause  of  action  accrued  prior  to  July  1,  1872,  and  the 
rights  of  the  parties  are  to  be  determined  without  reference 
to  Sec.  11  of  the  Act  of  1872.  Beesley  v.  Spencer,  25  HI. 
216. 

The  existence  of  the  mortgage  debt  is  essential  to  the  life 
of  the  mortgage.  When  the  debt  is  paid,  discharged,  released, 
or  barred  by  the  Statute  of  Limitations,  the  mortgage  is  ex- 
tinguisl  ed  Emory  v.  Keighan,  88  111.  482;  Pollock  v. 
Maison,  41  LI.  517. 

The  payment  made  by  Rusher,  within  sixteen  years,  oper- 
ates to  defeat  the  bar  of  the  statute.  Carroll  v.  Forsyth,  69 
111.  127;  Lowery  v.  Gear,  32  111.  382. 

A  payment  of  interest  or  part  of  the  principal  renews  the 
mortgage.     2  Jones  on  Mortgages,  Sec.  1198. 

Irrespective  of  the  fact  that  the  successive  gi*antees  were 
bound  by  the  acceptance  of  their  deeds  to  pay  oflE  the  note, 
the  mere  part  payment  by  them  would  keep  the  mortgage 
alive. 

The  note  was  given  by  Rusher  to  McConnell  for  $1,000 
purchase   money ;  this  controlling    and  decisive   fact  is  not 
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denied  by  the  answer  of  the  defendants,  and  is  proven  by  the 
deed  of  MeOonncU.  AH  subsequent  parties  had  notice  oi 
that  fact 

Liens  preserved  In  deeds  like  this,  are  in  the  nature  oi 
mortgages,  and  are  not  technical  vendor's  liens,  as  those  terms 
are  understood  in  courts  of  equity. 

The  lien  in  question  is  a  lien  by  contract.  The  vendee's 
title  is  imperfect  until  the  debt  is  paid.  1  Jones  on  Mort- 
gages, Sec.  230. 

It  is  not  to  be  supposed  that  the  Legislature  intended  to 
make  ten  yeare  ^  peremptory  bar  to  a  proceeding  to  foreclose  a 
mortgage,  though  the  note  which  it  was  intended  to  secure  was 
kept  alive  by  payments,  or  a  ntiw  promise. 

Messrs.  Kinaker  &  Kinaker,  for  appellees. 

The  bank  and  McClure  never  having  assumed  the  payment 
of  the  debt  secured  by  the  Rusher  mortgage,  have  the  right 
to  resist  its  enforcement  against  the  lots  in  controversy. 
Maher  v.  Lanfrom,  86  111.  513;  Dann  v.  Rogers,  43  III.  260; 
Fowler  v.  Fay,  62  111.  375. 

They  may  make  every  defense  any  innocent  purchaser  or  in- 
cumbrancer might  make. 

More  tlian  sixteen  years  since  the  last  payment  made  by 
Rusher  had  elapsed  before  this  suit  was  brought,  and  all  right 
to  sue  Rusher  upon  his  note  at  law  was  barred  under  that 
statute,  and  the  existence  of  the  debt  is  essential  to  the  life  of 
the  mortgage.  When  the  debt  is  released  or  barred  by  the 
Statute  of  Limitations,  the  mortgage  is  extinguished.  Emory 
V.  Keighan,  88  HI.  482. 

The  life  of  the  note  is  not  prolonged  because  of  the  consid- 
eration for  which  it  was  given. 

When  Hamilton  assumed  the  payment  of  the  debt  secured 
by  the  mortgage  from  Rusher  to  McConnell,  he  thereby  be- 
came the  principal  debtor,  and  Rusher  the  8ccm*ity.  Jones  on 
Mortgages,  741. 

A  payment  by  the  principal  debtor  will  not  prevent  the  bar 
of  the  Statute  of  Limitations  as  against  the  security.  Knight 
V.  Clements,  45  Ala.  89.  • 
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Nor  will  the  payment  by  a  joint  maker  have  that  eflFect. 
Rush  V.  Stowell,  71  Pa.  St.  20S;  Kallenbaoh  v.  Dickinson,  100 
III.  4'z7. 

The  action  at  law  on  the  note  against  Rusher  is  barred  and 
the  mortgage  is  extingaished.     Ilet  v.  Collins,  103  111.  74. 

This  is  not  a  suit  on  the  note,  and  the  old  statute  has  no 
application  to  the  case.  This  is  an  attempt  to  foreclose  a  mort- 
gage. The  suit  is  bronght  more  than  ten  years  after  the  right 
to  foreclose  the  mortgage  accrued. 

It  is  competent  for  the  Legislature  to  enact  a  Statute  of  Limi- 
tations opei-ating  on  existing  rights  to  action  where  there  is  a 
reasonable  time  allowed  for  bringing  suits.  Eoshkonong  v. 
Burton,  104  U.  S.  668,  675,  and  cases  cited. 

Pleasants,  J.  On  the  16th  day  of  July,  1866,  John  T. 
McConnell  and  Camilla,  his  wife,  by  warranty  ^ed  of  that 
date,  in  consideration  of  $8,000,  conveyed  four  lots  in  Carlin- 
ville,  therein  described,  to  Jackson  Rnslier,  with  the  follow- 
ing provision:  *'And  the  party  of  tlie  fh*st  part  hereby  re- 
tains a  lien  upon  the  said  premises  by  way  of  mortgage  to 
secure  a  certain  note  of  this  date  for  the  sum  of  one  thousand 
dollara,  due  on  the  26th  day  of  January,  A.  D.  1867,  payable 
to  said  John  T.  McConnell  with  interest  from  date  at  the  I'ate 
of  eight  per  cent  per  annum  until  due,  and  after  maturity  to 
di*aw  interest  at  the  rate  of  ten  per  cent  per  annum,  being 
given  for  a  poiiiion  of  the  purchase  money  for  the  said 
premises." 

Some  short  time  afterward  McConnell,  for  a  valuable  con- 
sideration, assigned  to  the  Blackburn  University  a  note,  of 
which  the  following  is  a  copy:  "  $1,000.  On  or  before  the 
26th  day  of  January,  A.  D.  1867,  for  value  received,  I  promise 
to  pay  to  John  T.  McConnell,  or  order,  the  sum  of  one  thou- 
sand dollars  with  interest  from  date  at  the  rate  of  eight  per 
cent  per  annum  until  due,  and  after  maturity  to  di-aw  interest 
at  the  rate  of  ten  per  cent  per  annum.  June  16,  1866.  Jack- 
son Rusher." 

By  his  deed  of  February  20,  1868,  Rusher  conveyed  said  lots 
to  John  n.  Caynor;  September  7,  1868,  Caynor  reconveyed  to 
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Knslier;  January  19,  1869,  BuBlier  conveyed  to  Jnlins  Ilam* 
ilton,  and  he,  on  December  25,  1872,  to  appellee  Weer. 

In  each  of  those  deeds,  after  the  one  first  above  mentioned, 
tlio  lien  thereby  declared  was  expi^essly  retained,  and  payment 
of  the  note  so  secured,  or  intended  to  bo,  assumed  by  the 
grantee,  and  all,  including  the  first,  were  duly  recorded  shortly, 
^ftcr  the  execution  of  the  same  respectively. 

Interest  was  paid  each  year  on  said  note  in  the  hands  of 
appellant's  treasurer — by  Busher  to  January  26,  1869;  by 
Ilamilton  from  that  time  to  December  26,  1872,  and  by  Weer 
thereafter  to  January  26,  1883. 

On  the  13th  of  March,  1883,  Weer  executed  to  the  First 
Kational  Bank  of  Carlinville  a  mortgage  upon  said  lots,  and 
on  January  26,  1885,  to  Milton  McClrre,  who  was  president 
of  said  bank  and  therein  described  as  its  ^^  custodian,"  a  quit* 
claim  deed  of  the  same. 

.  If o  further  payment  being  made  upon  said  note  the  bill 
herein  was  filed  February  5,  1885,  by  the  University  against 
said  Weer,  tlie  Bank,  Mc^llure  and  Anderson,  setting  forth  the^ 
facts  above  stated,  averring  that  the  note  so  assigned  to  com- 
plainant was  the  identical  note  referred  to  in  the  deed  from  Mo- 
Connell  to  Busher  and  was  actually  made  by  Busher  on  the  same* 
day  the  deed  was  executed,  though  the  month  in  tlio  date  wa» 
written  "  June  "  by  mistake  for  "  July;"  that  McClure,  for  tho^ 
hank,  has  leased  or  claims  to  have  leased  the  premises  described 
to  Weer  for  a  year,  and  that  Anderson  is  or  claims  to  be  a  judg- 
ment creditor  of  said  Weer;.  that  the  liens  retained  by  the 
several  deeds  are  all  valid  and  subsisting  and  inured  to  the- 
benefit  of  complainant  for  its  security,  and  that  its  rights  in> 
the  premises  are  prior  and  superior  to  those  of  the  defendants;; 
and  praying  that  they  may  be  so  declared  by  a  decree  to  that- 
cfEect,  that  an  account  bo  taken  of  the  amount  due  it,  and  the^ 
defendants,  or  some  of  them,  required  to  pay  the  same  by  a: 
time  to  be  fixed,  or  in  default  thereof  that  the  lots  be  sold, 
and  the  equity  of  redemption  foreclosed. 

A  demurrer  to  the  bill  interposed  by  tlie  defendants  havmg- 
been  overruled,  the  Bank  and  McClure  filed  a  joint,  and  Weer 
a  separate  answer,  alike  in  their  material  parts,  which  deniedi 
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that  the  note  assigned  to  complainant  was  the  one  intended  to 
be  described  in  the  McConnell  deed,  and  set  np  the  Statute  of 
Limitations.  Anderson  was  defaulted.  Replications  to  the 
answers  were  put  in,  the  cause  referred  to  the  master,  proofs 
taken  and  reported,  and  on  final  hearing  the  bill  was  dis- 
missed. 

Inspection  shows  that  the  note  in  evidence  corresponds  ex- 
actly with  the  description  in  the  McConnell  deed  in  the  fol- 
lowing particulars:  (1)  The  year  of  date;  (2)  the  day  of  the 
month;  ^3)  the  payee;  (4)  the  aipount  of  principal;  (5)  the 
date  of  maturity;  (6)  the  rate  of  interest  until  that  date;  (7) 
the  new  rate  thereafter,  and  the  statement  in  the  deed  that  it 
was  given  for  purchase  money,  aflFords  ground  for  inference 
that  it  was  made  by  the  gi*antee  therein  named.  It  varies 
from  the  description  only  as  to  the  month  of  the  date,  which 
is  the  one  next  preceding — a  mistake  of  easy  and  frequent  occur- 
rence. That  it  was  a  mistake  in  this  case  is  manifest  from  the 
amount  of  Busher's  first  payment  on  February  9, 1867,  which 
was  $42.22,  being  the  exact  amount  of  interest  due  at  matur- 
ity from  the  16th  of  July  instead  of  June.  The  payment 
of  interest  upon  it  by  each  of  the  parties  who  assumed  to  pay 
it  upon  the  one  mentioned  in  the  deed  recognized  it  as  the 
same,  and  we  can  not  entertain  the  slightest  doubt  of  its  iden- 
tity. 

Of  the  existence,  character  and  amount  of  this  lien  the 
Bank  and  McClure  had  constructive  notice  by  the  recorded 
deeds.  Tliey  also  had  actual  notice  from  Weer  himself  as  he 
testifies,  and  McClure  admits  that  the  note  was  outstanding, 
unpaid,  and  in  the  hand?  of  complainant  by  its  treasurer.  A 
recorded  assignment  of  the  lien  by  McConnell  to  complainant 
could  have  given  them  no  fuller  or  clearer  information.  They 
therefore  occupy  no  such  position  as  was  protected  in  Ogle  v. 
Turpin,  102  111.  148,  but  stand  in  Weer's  shoes  and  hold  sub- 
ject to  complainant's  claim  unless  it  is  barred  by  the  Statute  of 
Limitations,  which  is  the  only  question  in  the  case. 

The  provision  relied  on  is  Sec  11  Ch.  83  of  the  B.  S.  1874, 
which  became  a  law  on  July  1,  1872,  and  declares  that  ^ISo 
person  shall  commence  an  action  or  make  a  sale  to  foreclose 
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any  mortgage  or  deed  of  trust  in  tlie  nature  of  a  mortgage, 
unless  within  ten  years  after  the  right  of  action  or  right  to 
make  such  sale  accrued.'' 

The  deed  from  Hamilton  to  Weer  by  which  the  latter  as- 
sumed to  pay  this  lien,  was  execate<l  December  25, 1872,  after 
the  statute  took  effect  The  note  being  then  overdue,  the 
right  to  foreclose  as  against  Weer  accrued  immediately,  and 
yet  the  bill  herein  was  not  filed  until  February  5,  1885,  more 
than  ten  years  thereafter. 

Appellees  therefore  claim  that  the  right  to  foreclose  upon 
Weer's  assumption  was  absolutely  barred  by  the  statute,  and 
further,  that  Busher,  the  original  mortgagor,  paid  no  interest 
on  the  note  after  January  19, 1869,  which  was  seventeen  days 
more  than  sixteen  years  before  the  filing  of  tlie  bill;  so  that 
under  the  rule  of  the  courts  as  held  before  the  statute,  by 
which  the  right  to  foreclose  ceased  only  with  the  right  to 
maintain  an  action  for  the  debt,  it  was  also  barred  as  to  him. 

Perhaps  it  may  be  doubted  whether  this  11th  section, 
which  in  terms  applies  only  to  ^^  a  mortgage  or  deed  of  trust 
in  the  nature  of  a  mortgage  " — technical  terms,  haying  a  well 
known  common  law  meaning — embraces  a  lien  of  the  kind 
here  in  question,  notwithstanding  it  may  be  within  the  rea- 
son of  the  law.  Bedell  v.  Jenuey,  4  Oilm.  205  et  aeq,^  and 
authorities  there  cited;  Hazel  v.  Shelby,  11  111.  0.  But 
since  the  earlier  strictness  of  construction  has  been  somewhat 
relaxed  (C.  &  N.  W.  By.  Co.  v.  Jenkms,  103  111.  695-6),  we 
are  not  prepared  to  hold  it  does  not. 

Assuming  it  does,  it  becomes  important  to  ascertain  what 
lien  or  liens  this  bill  seeks  to  enforce,  and  the  relations  of 
these  successive  grantees,  by  virtue  of  their  several  assump^ 
tions  and  of  their  ownership  of  the  equity  of  redemption,  to 
each  other,  to  the  original  mortgagee,  McConnell,  and  his  as- 
signeC)  the  complainant  Counsel  for  appellees  insist  it  is  the 
lien  retained  by  the  deed  from  Hamilton  to  "Weer  of  Decem- 
ber 25,  1873,  and  none  other.  If  this  were  true,  we  might 
not  deny  that  the  bill  was  rightly  dismissed.  Considered 
solely  as  an  original,  independent  Hen,  it  may  be  that  it  was 
barred  by  the  statute^  though  if  it  were  legally  possible  to  ar- 
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rest  its  riipning,  he  jcertainly.did  it  by  his  repeated  payments 
of  the  interest.  Bijit  for  re^isons  here  following,  we  do  not 
feel  called  on  to  express  an  opinion  upon  that  i^uestion. 

The  ceunselfwho  thus  insifist,  however,  of>ep.  their  argument 
here  with  the  statement  that  ^^this  was  an  aotion  by  bill  to 
foreclose  a  mortgage  ♦  ♦  ♦  execn  ted  by  Jackso^  Rusher  on 
the  16th  of  July,  1866."  This  statement,  we  {ipprehend,  is  cor? 
rect  60  far  as  it  goes,  but  does  not  fully  present  the  character  and 
object  of  the  bill.  The  bill  itself  does  not  explicitly  state 
them,  but  besides  , the.  reservation  in  the  deed  to  Susher, 
it  is  careful  to. set  out  also  the  retention  clsMises  in  the  several 
subsequent  conveyances,  and  "expressly  avers  they  ai-e  all  valid 
and  subsisting  liensand  inured  to  complainant's  benefit.  It  thq^ 
relies  upon  each  and  all,  and  if  either  waQ  subsisting  it  was 
prior  to  the  .claims  of  appellees  and^  wai-rantcd  the  xelief 
asked. 

Here  then,  were  a  promissory  note  assigned  to  appellant 
before  its  matui*ity,  and  several  successive,  ^nd  distinct,  but 
not  unrelated  liens  by  way  of  .mortgage  to  secure  it,  execute^ 
before  there  was  any  statute  limiting  the  time  within  which 
foreclosure  might  be  had.  Were  they  all  barred  by  tlje  Act  of 
1872?      , 

The  following  general  proposition^  are  so  familiar  that  we 
need  only  to  indicate  them  with  the  utmost  brevity  : 

The.  assignee  of  a  note  secured  is  regarded  in  equity  as  the 
purchaser  of  all  the  securities  and  remedies  attached  to  it 
Yansant  V.  Allmon,  23  111.30;  Lucas  v.  Han4s,  20  111.  165. 

A.  mortgage,  .considered  as . security,  is  only  an  mcident  to 
the  debt,  and, until  the  Act  of  1872  took  eff^t  subsisted  against 
a  bar  by  limitation  just  as  long  as  its  principal.  Lock  v.  Cald- 
well, 81  111.  417 ;  Hag^n.  V.  Parsons,  67  I"- 170;  Medley  v. 
Elliott,  62  III.  532;  Pollock  v.  Maison,  41  Dl.  546;  Olds  v. 
Cummings,  31  HI.  188;  Kobcrtsv.  Lawrence,  16  111.  App.  455, 
and  cases  last  above.  ^       ,  .      . 

The  courts  do  not  give  to  statutes  of  limitation  a  .  retroac* 
tive  effect  by  construction,  but  only  upon  a  clear  expression 
of  the  Legislative  will.  Conway  v.  Cable,  37  111.  90 ;  .Marsh 
V.  Chestnut,  14  III  227;  Thompson  v.  Alexander,  11  BL  54; 


Third  Bktbic*— May  Term,  1886. 37 

Blackburn  University  v.  Weer  et  aJI 

0  * 

Smarts.  Morraon,  16  DL  App.  228-r9.  This  rule  has  been 
expressly  app^ed  ±o  the  act  in  question.  Dickson  v.  C,  B.  & 
Q.  R  R  Co.,  77  HI.  332 ;  Hyman  v.  Bayne,  83  111.  256 ; 
Means  v.  Harrison,  114  HI.  248;  Smart  t.  Morrison,  15  Bl. 
App.  228 

The  law  in  force  wlieii  k  cause  of  action  accrues  will  gov- 
em,  unless  the  later  one  clearly  indicates  otherwise,  Beas- 
ley  V.  Spencer,  25  Bl.  216,     '  ' 

Every  promise  by  the  de1)tor'to  pay  the  debt,  expressed  or 
implied,  ari'ests  the  rnnhinjp^  of  the  statute,.and  such  a  promise  is 
implie4  by  his  partial,  payment  of  flie  principal  or  any  interest. 
Eallenback  v,  Dickinson,  100  Bl.  427;  Carroll  v.  Forsyth,  6§( 
IIL  127;  Lowei-y  y.  Gear,  32  BL  382.  Payment  by  another 
f or  him,  by  his  aut"bority  or  with  his  consent,  is  the  same  in 
effect  Kallenback  v.  Dickinson,  100  Bl.  427 ;  Mellick  v.  De 
Seelhorst,  Beecher's  Breese,  222. 

AH  who  claini  under  a  mortgagor,'  with  notice  of  the 
portgage  at  the  time  they  acquii*e  their  inferest,  whether 
actual  or  constructive^  are  bound  by  his  payment  as  a  new 
promise  aiTCsting  the  course  of  the  statute  a^inst  the  mort- 
gage debt.  Emdry.v.Keighan,  88  Bl.  482;  Hughes  v.  Ed- 
wards, 9  Wheat.  489  ;  Heyer  v.  Pruyn,  7  Paige,  Chy.  R  465; 
Palmer  v.  Butler,  36  Iowa,  581-2. 

The  application  of  these  j^ropositions  is  obvious.  The  stat- 
ute in  force  when  the  note  here  in,  question  was  given  and 
matured  was  tliat  of  November  5,  1849,  which  limited  the 
right  of  action  thereon  to  sixteen  years  from  the  time  the 
cause  accmed.  It  has  been  seen  that  the  last  payment  on  acr 
count  of  it  by  Kusher,  the  maker,  in  person,  was  made  a  little 
more  than  sixteen  years  before  the  commencement  of  this  suit 
But  Hamilton  his  immediate  grantee  of  the  equity  of  redemp- 
tion in  the  mortgage  premises,  who  was  charged  by  him  and 
assumed  to  pay  it,  and  is  presumed  to  have  deducted  from  the 
price  an  amount  suflSoient  for  that  purpose,  made  payments  on 
account  of  it  within  the  sixteen  years  next  before  the  filing  of 
the  bill  herein.  Why^  then,  were  not  these,  in  effect,  pay- 
ments by  Rusher,  which  ari'ested  the  running  of  the  statute 
against  the  note  aVto  him  I    And  ^hj  are  not  the  appellees, 
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all  of  whom  claim  under  hun,  with  notice,  also  bound  by  them 
as  to  their  eflfect  upon  the  mortgage  ? 

Counsel  say  that  by  his  assumption  of  the  debt  Hamilton 
became  principal  debtor  and  Kusher  surety,  and  that  payment 
by  tlie  principal  will  not  prevent  the  bar  of  the  statute  in  favor 
of  the  surety;  citing,  Kallenback  v.  Dickinson,  100  111.  427. 
But  the  reason  for  this,  as  the  case  cited  and  the  authorities 
there  referred  to  show,  is,  that  operating  as  it  does  in  that  be-, 
half  only  as  a  new  promise,  it  can  bind  only  those  by  whom 
or  whose  authority  it  is  made;  and  there  can  be  no  presump- 
tion that  a  principal,  in  making  payment,  acts  for  or  by  au- 
thority of  his  surety.  Being  primarily  his  own  debt  he  pays 
it  for  himself.  So  of  a  co-contractor,  or  copartner  after  dis- 
solution of  the  partnership.  But,  as  the  same  authorities 
further  show,  it  is  otherwise  when  made  for  another  and  by 
his  authority,  express  or  implied,  as  by  a  surety  for  his  princi- 
pal, or  by  a  copartner  for  his  firm  during  the  existence  of  the 
co-partnership. 

We  apprehend  that  Rusher  could  not,  by  any  arrangement 
with  Hamilton  alone,  affect  his  relation  or  liability  to  appel- 
lant, and  that  Hamilton,  by  his  assumption  of  the  debt  and 
lien,  became  principal  in  his  stead  only  as  between  himself  and 
Rusher.  In  Jones  on  Mortgages,  Sec.  740,  it  is  said:  "  As 
between  these  parties. (the  mortgagor  and  his  grantee  assuming 
the  debt)  the  purchaser  then  becomes  primarily  liable  and  the 
mortgagor  only  a  surety  for  the  payment  of  the  debt,"  and  in 
Sec.  741  the  statement  is  repeated,  in  substance,  with  this  ad- 
dition: "  The  mortgagee  may  ti'eat  both  as  principal  debtors 
and  may  have  a  personal  decree  against  both." 

Hamilton's  assumption,  then,  did  not,  ipso  facto^  extinguish 
or  change  the  liability  of  Rusher  to  appellant.  Its  effect  was 
to  give  it  an  additional  obligation  and  security  at  its  option. 
There  is  no  evidence  in  the  record  of  its  consent  or  intention 
to  hold  Rusher  as  surety  only,  unless^ it  be  the  bare  acceptance 
of  interest  from  Hamilton.  But  apart  from  the  deed  there  is 
nothing  to  show  the  character  in  which  he  made  the  payments, 
and  none  whatever  as  to  that  in  which  appellant  recognized 
him.    In  such  absence  of  proof  the  presumption  would  be  it 
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treated  him  as  would  beat  Bab5ei*ye  its  own  interest  without  any . 
violation  of  his  rights,  and  a  court  of  equity  might  well  so 
hold  upon  the  principle  declared  in  Edgerton  v.  Young,  48 
HI.  464,  and  iEtna  Life  Ins.  Co.  v.  Com,  89  HI,  170. 

This  would  be  as  the  agent  of  Busher,  the  original  debtor 
and  mortgagor,  who  had  conveyed  to  him  the  equity  of  re- 
demption in  the  mortgaged  premises  and  thereby  expressly 
charged  him  to  pay  the  debt  Rusher  must  have  known  that 
Hamilton's  acceptance  of  the  deed  did  not,  discharge  or  change 
his  liability  to  the  creditor.  It  was  therefore  a  clear 
authority  given  to  pay  it  for  him. 

In  Barger  v.  Durvin  et  al.,  22  Barb.  68,  after  a  discussion 
of  the  principle  involved  and  a  review  of  the  authorities,  the 
case  and  the  law  applicable  to  it  are  thus  briefly  stated  by  the 
court :  '^  Here  the  defendants,  within  six  years  before  this  suit 
was  barred  as  to  them  by  the  Statute  of  Limitations,  conveyed 
their  property  to  trustees,  and  directed  them  to  pay  this  note 
among  others,  naming  and  describing  it ;  to  pay  in  full  if  their 
property  was  suflScitnt,  if  otherwise,  to  pay  a  ratable  dividend 
upon  it,  with  other  debts.  Is  there  any  difference  in  prin- 
ciple between  this  authority  and  that  conferred  by  an  express, 
written  direction  by  the  debtors  to  an  agent  to  pay  a  particu* 
lar  amount  upon  a  given  debt?  There  could  be  no  doubt  that  a 
payment  by  an  agent,  under  such  an  authority  and  direction, 
Would  be  equivalent  to  a  payment  by  the  debtor  himself,  and 
would  afford  incontrovertible  evidence  of  liability  and  a  new 
promise. 

^^  I  can  see  no  reason  why  the  act  of  the  assignees  of  these 
defendants,  under  all  the  circumstances  of  the  case,  should  not 
be  treated  as  an  act  of  .the  defendants  tliemselves,  by  an  agent 
duly  authorized  for  that  purpose,  and  as  evidence  of  a  now 
promise  by  the  debtor  to  pay  this  note."  There  appears  to 
be  no  substantial  difference  in  principle  between  that  case  and 
the  one  at  bar. 

Still  more  analogous,  and  more  nearly  than  any  other  we 
have  found,  is  that  of  £.  J.  Cockliold,  tutor,  etc.,  v.  Farley  et 
al.,  21  La.  Ann.  521.  It  was  a  contest  between  mortgage 
creditors  for  the  pnX^ds  of  the    sale   of    the  mortgaged 
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premises  in  the  hands  of  the  Sheriff.  At'  the  succession  sale 
(Of  Wot.  Cockficld,  Mrs.  Myei's  purchased  the  land,  giving  for 
ia  pfirt  of  the  purchase  money  the  note  held  by  plaintiff,  pay- 
able May  1,  1861,  secured  by  mortgage  upon  the  same  prem- 
-jaes.  On  May  12. 1869,  she  conveyed  it  to  Lewis,  vho  as- 
'fiumed  her  outstanding  note  and  gave  others  of  his  own  se- 
cured by  like  mortgage,  which  were  held  by  the  defendants. 
.On  Nov.  21,  1865,  Lewis  sold  it  to  Pipes,  who  assumed  the 
^payment  of  all,  and^on  March  12,  1866,  paid  a  large  sum  on 
.the.nQte  of  Mrs.  Myers.   . 

The  premises  were  sold  at  the  instance  of  defendants  under 
ftbe  mortgage  executed  by  Lewis  to  Mrs.  Myers.  Plaintiff 
Qpposed  the  application  of  the  fund  to  the  mortgage  of  de^ 
'fendants,  claiming  priority  for  the  balance  due  on  her  note; 
iDefendants  claimed  that  said  note  was  barred  by  the  Statute 
;of  Limitations  as  to  her,  and  consequently  her  mortgage  also, 
(hut  admitted  it  was  valid  and  subsisting  as  against  Lewis,  who 
•had  assumed  its  payment,  and  so  insisted  that,  being  secured 
only  by  the  same  mortgage  which  also  secured  those  hold  by 
-them,  it  could  only  be  paid  concurrently  with  them.  The 
,(90urt  said:  "We  do  not  concur  in  the  view  taken  by  the  de- 
fendants. A  large  payment  was  made  on  the  note  before  pre- 
iscription  accrued  by  Pipes,  who  in  a  notarial  act  assumed  to 
pay  the  n6te  for  the  maker,  Mrs.  Myers.  We  regard  the 
payment  made  by  the  purchaser,  who  retained  in  his  hands 
the  amount  due  to  the  original  vendor  and  had  assumed  to 
pay  it,  as  an  interruption  of  prescription  as  to  both  himself 
and  tlie  original  debtor,  being  made  in  discharge  of  the  obli- 
gation of  the  latter  with  her  implied  assent."  Plaintiff's 
claim  was  accordingly  given  preference.  Here  payment  by  a 
remote  grantee  of  the  mortgagor,  who  had  assumed  to  pay 
the  debt,  was  held  to  arrest  the  running  of  the  statute  in 
favor  of  the  mortgagor  because  of  implied  authority  from 
her  to  make  it  By  this  rule  even  the  payments  by  Weer 
would  have  kept  the  debt  alive  as  against  Kusher,  much  more 
those  made  by  Hamilton,  the  immediate  grantee,  expressly 
charged  to  make  them. 

:  .We  hold  that,  as  to  appellant,  Hamilton  was  the  agent  of 
Rusher,  duly  authorized  to  make  these  payments  for  him. 
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Here,  then,  were  a  promissory  note  and  a  mortgage  to 
secure  its  payment,  executed  before  the  limitation  law  of  1872 
took  effect,  on  account  of  urbick  payments  were  made  by  the 
maker  and  mortgagor  through  his  duly  authorized  agent  with- 
in sixteen  years  before  the  filing  of  this  bill.  And  the  ques- 
tion remains  whether  that  act  applies  to  and  bars  such  a  mort- 
gage after  ten  years  from  the  time  it  came  into  effect 

It  is  not  claimed  that  this  act  which  reduced  the  limitation 
of  actions  on  promissory  notes  from  sixteen  to  ten  years, 
would  affect  any  right  accrued  on  this  note  under  the  act  pre- 
viously in  force.  Eren  without  the  saving  by  Sec.  24  of  rights 
ai^Crned  under  acts  th^feby  repealed,  the  right  of  action  on 
this  note  for  sixteen  years  after  the  last  payment  upon  it .  by 
the  maker  or  by  his  auAority  wcJuM  have  been  saVcd,  because 
the  courts  will  not  give  to  limitation  laws  a  retroactive  Oj^era- 
tion  without  a  clear  expression  of  the  Legislative  intentioii 
to  that  effect  But  it  is  contended  thalf  since  there  was 
tio  statute  previously  in  forcd  limiting  the  time  for  fore- 
closure, the  act  might  operate  upon  existing  mortgages 
without  violating  the  rule  against  retroaction;  and  the 
general  proposition  thus  contended  for  is  sustained  by  the 
Supreme  Court  in  Gridley  V.  Barnes,  103  111.  311.  But  does 
it  apply  to  mortgages  previously  given  to  secure  promissory 
notes  ! 

The  saving  clause  in  Sec.  24  is  that  this  section,  which  is  held 
to  mean  this  act  in  Hyman  v.  Bayne,  83  HI.  256,  ^'  Shall  not 
be  construed  so  as  to  affect  any  rights  or  liabilities,  or  any 
causes  of  action  that  may  have  accrued  before  this  act  shall 
take  effect;"  that  is  to  say,  the  express  repeal  of  the  Act  of 
Nov.  6,  1849,  which  was  in  force  when  appellant's  rights 
upon  this  note  accrued,  shall  leave  them  in  full  force  as  they 
were  under  that  act 

In  Means  v.  Harrison,  114  111.  248,  the  Supremo  Court  no- 
ticed that  this  saving  clause  is  of  unitsnal  breadth  for  such  a 
provision,  embracing  "  rights  or  liabilities"  as  well  as  "  causes  of 
action,"  and  held  it  applicable  to  a  note  made  before,  but  upon 
which  a  cause  of  action  did  not  accrue  until  after  the  act  took 
effect    They  say  ^^  some  additional  meaning  should  be  allowed 
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to  the  words  ^  rights  or  liabilitios '  and  that  the  act  was  designed 
to  be  wholly  prospective  in  its  operation,  and  not  to  affect 
contracts  then  existing,'*  The  Appellate  Court  for  the  Ponrth 
District  liad  before  taken  the  same  view.  Smart  v.  Morrir 
son,  15  111.  App.  228. 

This  construction  would  seem  to  save  all  existing  remedies 
and  moans  for  realizing  rights  and  causes  of  action  accrued  or 
accruing  under  the  repealed  acts.. 

To  the  note  here  in  question  there  was  attached,  as  incident 
to  it,  what  was  not  attached  to  notes  in  general — something 
more  tlian  a  right  to  bring  an  action  at  law  upon  it  at  any 
time  within  sixteen  years  from  its  maturity  or  from  the  date 
of  the  last  payment  on  account  of  it.  Tliere  was  a  *'  right "  to 
proceed  also  in  equity  within  the  same  time,  to  enforce  a  spe- 
cific lien  for  the  amount  due,  upon  certain  lots  of  land,  and  a 
corresponding  "liability'"  of  the  maker,  as  owner  of  the  eq- 
uity of  redemption  in  those  lots,  and  of  those  claiming  under 
him,  though  not  parties  to  the  note,  to  have  them  sold  under 
a  decree  for  that  purpose.  This  was  a  very  substantial  riglil, 
being  not  merely  a  remedy  in  addition  to  the  action  at  law, 
but  a  security  also.  It  came  with  the  note  and  depended 
wholly  upon  it  Doubtless  it  was  the  inducement  to  the  ac- 
ceptance of  the  note  by  McConnell,  and  by  the  appellant 
The  right  to  foreclose  accrued  with  the  cause  of  action  upon 
the  note,  and  would  have  had  no  existence  without  it  We 
are  therefore  of  opinion  it  was  among  the  "  rights  or  liabili- 
ties" saved  by  the  provision  in  section  24  of  the  Act  of  1872. 

Tims  the  original  debt  and  lien  for  its  security,  created  by 
Eushcr  July  16,  1866,  were  still  subsisting  and  in  force  as 
against  him  and  the  appellees  who  claim  through  him,  with 
notice,  when  the  bill  herein  was  filed.  By  parity  of  reasoning 
the  additional  lien  created  by  Hamilton  by  his  acceptance  of 
the  deed  from  Bnsher,  of  Jan'y  19,  1869,  was  also  then  in 
force  and  binding  upon  him  and  them.  He  fully  acknowl- 
edged and  promised  anew  to  pay  the  debt  by  repeated  pay- 
ments of  the  interest  due  upon  it,  within  the  sixteen  years 
next  before  the  commencement  of  this  suit  and  by  his  reten- 
tion of  the  lien  in  his  deed  to  Weer  of  December  25,  1872,  of 
all  which  the  appellees  had  notice. 
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Since  the  bill  did  not  aek  for  a  personal  decree,  and  Rush- 
er (who  is  deceased)  and  Hamilton  had  parted  absolutely  with 
their  intei*est  in  the  mortgaged  premises,  there  was  no  neces- 
sity to  make  them  parties,  or  if  there  was,  the  bill  should  not 
have  been  dismissed,  but  retained  for  amendment  in  that 
respect 

For  the  reasons  above  given  the  decree  will  bo  roveraed 
and  the  cause  remanded  for  further  proceedings  in  conformity 
herewith. 

The  Supreme  Court,  since  this  opinion  was  written,  has 
decided  that  the  limitation  law  of  1872  does  not  apply  to 
mortgages  previously  given  to  secure  tlie  payment  of  prom- 
issory notes.  McMillan  v.  McCormick.  Opinion  filed  at  Ot- 
tawa May  15,  1886. 

Jle^ened  and  remanded* 


Benjamin  L.  T.  Boueland 

V. 

Georob  Jj.  Gibson  and  Thomas  Snell. 

Aefion  on  Prom%%9ory  Note — Failure  f^  Consideration — Admission  qf 
Improper  Evidence— Instruction — Pleading  and  Practice, 

In  an  action  on  a  promiBsory  note,  where  the  only  issue  on  the  trial  was 
whether  a  deed  of  certain  premises,  then  occupied  by  the  maker  under  a 
contract  of  purchase  op  account  of  which  tke  note  was  given,  was  to  be  de- 
livered on  the  delivery  of  the  note  and  in  consideration  thereof,  it  is  held: 
That  evidence  tending  to  show  the  conveyance  of  said  premises  to  a  third 
party  and  the  dispossession  of  the  defendant  since  the  bringing  of  the  action 
on  the  note,  was  improperly  admitted;  that  a  certain  passage  in  the  opin- 
ion of  this  court  in  reviewing  the  record  of  a  former  trial  of  the  case,  on 
the  question  of  a  waiver  by  the  defendant  of  his  right  to  a  deed  on  de- 
livery of  the  note,  is  to  be  taken  as  a  statement  of  an  inference  of  fact  based 
<m  the  record  then  presented;  and  that  in  the  opinion  of  this  court  it  would 
still  be  proper  for  the  court  below  to  grant  the  defendant  leave  to  amend 
his  plea  and  to  file  others. 

[Opinion  filed  May  19, 1886.] 
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Appea^l  from  tho  Circuit  Court  of  De  Witt  County;  tlio 
Hon.  Geobob  A.  Herdman,  Judge,  presiding. 

Messrs.  Moorb  &  WabisteRj  for  appellant 

Messi's.  Stevenson  &  Ewing,  for  appellee. 

' .  Pleasants,  J*  Tliis  case  has  previously  been  once  in  the 
Supreme  Court  and  twice  here.  It  was  an  action  of  'assvmpsti 
brought  by  appellant,  as  payee*,  upon  a  promissory  note  of 
appellees,  dated  February  22, 1875,  due'  oii  or  before  Feb. 
i-uary  22, 1876,  for  $2,1D0,  with  interest  at  ten  per  cent,  and 
given  under  these  circumstances  ;   "   - 

Gibson  had  made  a  trust  deed  of  his  hoitie'stead  at'  £l  Faso 
to  Bourland  to  secure  a  loan  from  Gen.  Robert  Patterson, 
under  which  tho  premises  had  been  sold  and  conveyed  to  the 
latter.  Afterward  he  arranged,  through  Bourland  as  Patter- 
son's agent,  to  repurchase  them  and  get  a  deed  for  S2,0()0  in 
cash  and  his  note  for  $4,000,  payable  in  five  years  with  in- 
terest at  ten  per  cent,  secured  by  a  trust  deed  of  tlie  same 
property.  Bourland  procured  a  deed  from  Patterson,  which 
he  held  ready  for  delivery  to  Gibson  upon  his  complying  with 
the  terms  stated,  and  so  advised  him  by  letter  of  January  11, 
IS75,  inclosing  such  a  note  and  trust  deed  for  execution. 
These  were  ej^ecuted  and  returned  together  with  a  draft  on 
Snell  for  the  $2,000,  which  the  drawee  declined  to  honor. 
Gibson  being  then  unable  to  raise  the  cash  required,  his  son 
obtained  Bourland's  consent  to  accept  in  lieu  of  it  his  note  for 
$2,100  (including  $100  for  commissions)  with  Snell  as  surety, 
payable  in  one  year  with  interest  at  ten  pei*  cent.,  in  pursuance 
pi  which  the  note  in  suit  was  made  and  sent  to  Bourland,  who 
.acknowledged  its  receipt  by  letter  as  follows : 

"  Peoria,  III.,  February  26, 1875. 
George  L.  Gibson,  Esq. — Dear  Sir:  Yours  24th  inst 
isTeceived.  1  have  proposed  to  Gen.  Patterson  to  hold  tho 
papers,  just  as  they  now  stand,  until  the  ^$2^000  is  paid,  *nd 
then  convey  the  property  back,  to  you,. and  record  the  new 
mortgage  for  $4^000.  •  -  '  * 
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I  now  hold  as  security  for  tl^  Patterson  loan : 

1.  'The  original  trust  deed  and  note,  $6,000,  foreclosed,  and. 

Ijrnstee's  deed  to  Gen.  Patterson  ou  record. 

J  ^.  Now.  nqtc^  $4,000,. secured, :bj  the  new  mortgage,,  due  in, 

1880, 10  per  cent  semi-annually.  ,  ,      • 
•8.  Ypur  note,  $2,100,  with  S^ojl  as  security,  due  February. 

^,  1876,  with  10;  per  cent    !   |     .  v 

,   If  this  last  note  is  paid,  the  old.  note  a];Ld  trust  deed  are  to. 

be  given  up  ai)d  the  new  mortgage  to  be  recoixled,  and  Gep. 

Pattersou's  deed  tp  you  (which  I  also  hold)  ia^ to  be  delivered.. 

Tours  truly, 

,     B.   L.    T.  BOURLAND."     - 

Tills  letter  was  on  its  receipt  indorsed  by  Gibson  "  B.  L.  T. 
Bourland,  statement,  FebruaFy'26,  1875,"  and  filed  away.  On 
March  11,  1876,  the  suit  was  brought  The  declaration  eoi>r 
tained  a  i^pecial  count  on  the  note  and  the  common  counts. 
Defendants  plead  that  the  note  was  given  solely  in  considera- 
tion of  an  agreement  that  upon  its  receipt  the  deed  from 
Patterson  should  be  delivered,  and  that  the  deed  had  not  been 
delivered,  by  reason  whereof  the  consideration  had  wholly 
failed.  Plaintiff  replied,  traversing  the  allegation  as  to  the 
tinie  when,  by  the  agreement^  the  deed  was  to  be  delivered, 
and  issue  was  joined  thereon. 

'  At  the  December  term,  1876,  a '  trial  was  had,  resulting  in 
a  verdict  for  the  defendants  on  which  judgment  was  entered, 
but  the  Supreme  Court  reversed  it  on  the  ground  that  the 
verdict  was  against  the  evidence,  finding  that  ^^  the  circum- 
stiinces  proved  clearly  show  the  deed  was  only  to  be  delivered 
upon  the  payment  of  this  note."  Bourland  v.  Gibson,  91 
111.  470. 

At  the  December  term,  1879,  the  cause  was  again  tried 
with  a  like  result,  and  that  judgment  was  reversed  by  this 
court  upon  the  same  ground.  7  111.  App.  227. 
'  At  the  MaTch  term,  1882,  a  third  trial  was  had,  and  the 
defendants  again  obtained  a  verdict,  which  the  Cu'cuit  Court 
Set  aside. 

At  the  August  term  next  following,  leave  was  gi'anted  to 
^mend  pleas  filed  and  ta  file  others,  and  the  case  continued. 
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On  November  S4th  defendants  filed  a  plea  Betting  forth  that 
**  after  the  last  pleading,  to  wit:  on  the  first  day  of  Jnly,  A.  D. 
1878,"  Patterson  by  warranty  deed  conveyed  the  premises  in 
question  to  Mrs.  Harriet  R  Farrell ;  that  the  note  sued  on 
was  given  together  with  the  other  note  and  trnst  deed  men* 
tioned  solely  in  consideration  of  the  agreement  above  stated  ; 
that  the  plaintiff  has  neglected  and  refnsed  to  comply  with 
said  agreement,  and  by  the  conveyance  to  Mrs.  Farrell,  his 
principal,  and  he  have  put  it  oat  of  tlieir  power  to  comply ; 
that  defendants  had  no  knowledge  or  information  of  said  con* 
veyance  until  about  the  first  day  of  May,  1882  ;  that  at  the 
next  term  they  pleaded  the  foregoing  facts  in  substance,  but 
not  being  in  form,  a  demurrer  was  sustained  to  said  plea,  and 
that  leave  was  then  and  there  obtained  to  amend  it,  under 
which  leave  this  is  filed. 

A  demurrer  to  that  plea  was  also  sustained,  and  upon  the 
ground  taken,  that  being  a  plea  puis  darrein  oontintuxnoe  it 
was  not  amendable  and  waived  all  others,  leave  to  amend  was 
refused  and 'judgment  on  the  demurrer  entered  for  the  plaint* 
iff  for  the  amount  of  the  note  and  interest;  from  which  judg- 
ment defendants  appealed. 

This  coui*t,  for  reasons  stated,  held  it  was  not  such  a  plea, 
and  that  the  demurrer,  being  general,  did  not  reach  merely 
formal  defects;  that  its  true  chai*acter  was  that  of  a  plea  in  bar 
of  the  action,  and  that  as  such  it  set  up  a  good  defense,  to-wit, 
that  upon  receipt  of  the  notes  and  mortgage  mentioned  the 
plaintiff  was  to  deliver  to  Gibson  the  deed  conveying  to  him  the 
title  to  the  land,  and  that  after  receiving  them  he  refused  to 
comply  with  his  undertaking ;  that  the  averment  of  the  con- 
veyance to  Mrs.  Farrell  added  nothing  to  its  validity  and  must 
be  regarded  as  surplnsage;  that  if  it  had  been  properly  pleaded 
jmis  darrein  oaniinuanoe^  then,  upon  the  facts  as  found  by  the 
Supreme  and  Appellate  courts,  a  very  different  question  would 
have  been  presented,  but  that  this  defense  was  not  before  the 
court  and  it  was  then  too  late  to  plead  it 

And  in  reply  to  the  suggestion  that  as  both  of  said  courts 
on  appeal  had  found  that  the  defense  pleaded  was  not  proved 
by  the  evidence  it  would  be  useless  to  reverse  the  judgment 
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for  the  error  committed  in  Hustaining  the  demurrer,  it  was  fur- 
ther said :  "  We  can  not  assume  that  appellants  will  not  be  able 
hei-eaf ter  to  prove  the  truth  of  their  plea.  The  demurrer  ad- 
mits its  truth,  and  the  only  duty  of  the  court  is  to.determine  its 
suflSciency.  Had  the  court,  after  sustaining  the  demurrer,  pro- 
ceeded to  the  trial  of  the  cause  upon  the  plea  setting  up  the 
same  defense,  upon  which  issue  had  already  been  joined,  no 
injury  would  have  resulted  to  appellants,  as  the  same  defense 
could  have  been  made ;  but  the  court  in  holding  this  to  be  a 
fUetipuis  darrein ^oantimi<mcej  and  that  it  waived  all  former 
pleas,  deprived  appellants  of  all  opportunity  of  making  their 
defense."  The  judgment  was  therefore  reversed  and  the 
cause  remanded.  For  this  opinion,  containing  a  copy  of  the 
plea  in  full,  see  13  111.  App.  352. 

Upon  thus  remanding  the  cause  the  plaintiff  replied  to  said 
plea  that  '^  the  said  note  was  not  given  and  delivered  to  the 
plaintiff  in  consideration  that  the  plaintiff  would  deliver  to  the 
defendant,  Gibson,  tlie  deed  in  said  plea  mentioned  on  the 
delivery  to  him  of  said  note"  on  which  issue  was  joined.  And 
it  seems  to  have  been  the  only  one  made  by  the  pleadings. 
The  jury  found  for  the  defendants,  and  the  court  having 
refused  a  now  trial  and  entered  judgment  on  their  verdict,  the 
plaintiff  took  this  appeal,  and  upon  the  record  so  brought  here 
assigns  for  error  the  admission  of  improper  evidence  on  behalf 
of  the  appellees  and  the  refusal  to  admit  proper  evidence 
offered  and  to  give  proper  instinictions  asked  on  behalf  of 
appellant. 

It  appears  that  against  objection  by  appellant  the  court 
admitted  evidence  that  Patterson  conveyed  to  Mrs.  Farrell  as 
stated ;  that  she  took  possession  along  in  1878;  that  no  offer  to 
deliver  a  deed  of  the  property  to  Gibson  was  ever  made;  that 
Patterson  had  been  dead  five  or  six  years;  that  appellant's 
understanding  of  the  agreement  was,  that  if  the  note  sued  on 
was  not  promptly  paid  he  could  collect  it  by  suit  and  yet  keep 
the  property  for  which  it  was  given,  and  that  $2,000  of  the 
amount  belonged  to  Patterson's  estate,  but  appellant  had  never 
paid  it  nor  any  part  of  it  to  him  or  to  his  estate. 

Nearly  all  of  tliis  ^was  elicited  by  direct  examination  of 
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appellceB'  witnesses,  and  the  little  that  was  obtained  on  cross 
examination  of  a2)pel]ant  was  not  justified  by  the  examination 
in  chief. 

-  We  are  imable  to  see  how  these  facts,  or  any  of  them  if 
they  are  such,  could  aid  in  determining  whether  the  deed  to 
(libson  was,  by  tlie  agreement,  to  be  delivered  to  him  by  ap-^ 
pellant  upon  receipt  of  the  note  sued  on,  or  only  upon  its  pay- 
ment. Upon  the  issue  as  made,  therefore,  appellees  were  not 
entitled  to  have  the -jury  know  them.  Being  known,  or  even, 
suspected,  they  couJd  hardly  fail  to  prejudice  appellant  and  his 
claim.  We  can  pot  ourselves  be  unaffected  by  them.  While 
as  lawyers  we  may  understand,  and  as  judges  hold,  that  in  the. 

I^leaof  November  24th  the  averment  of  the  conveyance  to. 
Mrs.  FaiTell  was  immaterial  and  surplusage,  our  sense  of  right 
can  not  but  bo  alive  to  its  bearing  upon  the  real  merits  of  the 
case. 

The  suit  brought  was  an  affirmance  of  the    contract  to 
reconvey  to  Gibson  the  homestead  he  had  lost     Its  object  was 
to  recover  a  considerable- portion  of  the  price  ;  and  that  pend-. 
ing  the  suit  the  vendor  should  voluntarily  dispose  of  the 
property  so  that  he  could  not  reconvey  upon  recovery  and  col-; 
lection  of  the  judgment,  and  yet  proceed  to  recover  and  collect 
it,  would  strike  the  mind  of  a  juror  as  being  palpably  unjust 
He  might  understand  that  to  Gibson  it  was  really  of  very  little 
consequence  whether  he  got  his  deed  before  payment  or  not, . 
80  long  as  he  was  in  possession  and  had  appellant's  letter  show- 
ing his  right  to  it  .upon  payment,  and  so  might  regard  the  non-, 
deliveiy  of  the  deed  as  a  poor  excuse  for  non-payment  of  the 
note,  but  without  further  explanation  would  not  see  clearly 
why,  though  in  default  as  to  payment  when  due,  he  should 
still  be  made  to  pay  after  he  was  dispossessed,  and  the  prop- 
erty absolutely  sold  and  delivered  by  his  vendor  to  another. 
It  can  hardly  be  doubted  that  this  apparent  hardship  and  in- 
justice had  great  weight  with  the  jury.     And  yet,  while  not. 
undertaking  to  determine,  because  the  record  does  not  present 
the  question,  whether  these  facts  can  now  be  made  available 
for  defense  against  this  note  by  any  form  of  plea  at  law  or 
even  by  bill  in  equity,  we  are  constrained  to  hold  that,  upcn" 
the  issue  as  made  in  this  case,  tliey  were  inadmissible. 
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In  the  opinion  reported  in  7  111.  App.  227,  it  was  said  : 
"But  even  if  the  contract  was  as  now  claimed  by  Gibson,  he 
waived  his  right  to  the  deed  on  the  delivery  of  the  note  by 
his  acquiescence  in  the  claim  of  Bonrland  that  the  deed  was  not 
to  be  delivered  nntil  the  payment  of  the  note  in  full." 

Upon  this  expression  an  instruction  was  asked  as  to  the  legal 
eflfect  of  the  receipt  by  Gibson  of  Bourland's  letter  of  February 
28th  and  his  failure  to  reply,  the  refusal  of  which  is  also  urged 
as  error.  "We  apprehend  that  in  the  passage  quoted  the  court 
was  only  stating  an  inference  of  fact  which  it  drew  from  all  the 
evidence  in  the  record  bearing  upon  it,  and  not  a  conclusive 
presumption  of  law  that  by  failing  to  object  to  the  statement 
in  the  letter  Gibson  acquiesced  in  its  correctness.  That  was 
a  question  for  the  jury.  The  instruction  was  therefore  rightly 
refused,  but  for  the  error  in  admitting  the  evidence  above 
referred  to  the  judgment  will  bo  reversed  and  the  cause 
remanded. 

We  think  it  would  be  proper  to  grant  leave  to  amend  the 

plea  and  to  file  others  if  desired. 

Reversed  and  remanded. 


Wesley  Best 

V. 

Permelia  Farris,  Hampton  W.  Wall  et  al. 

Construction  of  Will — Division  of  Estate  per  Capita* 

The  words  "equally  divided  amongr  ray  heirs,"  when  used  in  a  will,  unless 
a  different  intention  appears  from  the  context,  mean  an  equal  division  of 
the  testator's  estate  per  capita. 

[Opinion  filed  May  21,  1886.] 

Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  J.  J.  Phillips^  Judge,  presiding. 

Messrs.  Palmes  &  Chafhan,  for  appellant. 
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It  18  an  inflexible  canon  of  construction,  and  *'  tlie  rule  has 
been  rigidly  adhered  to  by  all  courts,  that  a  testator  must  be 
presumed  to  use  the  words  in  which  he  expresses  himself  in 
their  strict  and  primary  sense,  unless  from  the  context  of  the 
will  it  appears  that  he  has  used  them  in  a  different  sense. 
The  legal  and  technical  meaning  must  be  enforced  when  unex- 
plained."   Richardson  v.  Miller,  62  HI.  417. 

The  words  "  equally,  or  share  and  share  alike,  or  to  be 
equally  divided,  imports  an  intention.  When  they  are  used  in 
a  will  they  mean  a  division  per  capita?'*  Sichardson  v.  Miller, 
62  HI.  417. 

If  these  rules  are  to  be  given  any  force,  they  point  unerr- 
ingly to  a  division  per  capita  in  this  case. 

To  hold  that  the  proper  mode  of  distribution  is  per  stirpes^ 
is  to  hold  that  the  words  of  the  testator  "  and  the  money  or 
proceeds  thereof  be  equally  divided  among  my  heirs,"  must  be 
stricken  from  the  will  as  meanino^less  and  void,  since  the  monev 
would  have  gone  to  the  heirs  per  stirpes  under  the  statute 
without  them. 

We  insist  that  they  must  bo  held  to  have  been  used  by  the 
testator  in  their  primary,  legal  and  technical  sense — import 
intention,  were  used  advisedly,  thrice  repeated,  and  mean  a 
division  per  capita^  and  that  the  order  of  the  trial  court  di- 
recting a  division  per  stirpes  is  wrong  and  should  be  reversed. 

Messrs.  ErNAKBu  &  Kina^ker,  for  appellee. 

The  will  gives  to  a  class,  to  the  heirs — does  not  mention  the 
names  of  the  persons  who  compose  that  class,  hence  we  must 
refer  to  the  statute  of  descents,  and  there  the  heirs  take  as  in 
cjise  of  intestacy.     Richards  v.  Miller,  62  III.  417. 

In  devises  to  a  class,  as  to  heirs,  it  is  held  the  estate  is 
taken  by  the  devisees  jd6/*  stirpes  and  not  per  capita.  Walker 
V.  GrifBn,  11  Wheat.  375  ;  Hall  v.  Hall,  140  Mass.  267. 

This  case,  however,  wo  think  is  settled  by  the  decision  of  the 
Supi'cme. Court  in  the  case  of  Kelley  v.  Vigas,  112  111.  242, 
which  is  so  nearly  like  this  that  there  seems  to  be  no  substan- 
tial ground  for  a  distinction  between  them. 
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Plbasakts,  J.  The  will  of  George  W.  Farris  contained 
the  following  provisions :  "  I  give  and  bequeath  unto  my  wife, 
Kancy,  all  the  lands  now  owned  by  me,  during  her  natural  lif e. 
And  it  is  my  will  at  her  death  the^lands  be  sold  and  the  money 
or  proceeds  thereof  be  equally  divided  among  my  heirs."  He 
died  in  1865,  leaving  his  wife,  two  sons,  two  daughters,  and 
three  grandchildren,  children  of  a  deceased  daughter.  These 
were  his  heirs  apparent  when  he  made  his  will,  the  deceased 
daughter  having  died  before  that  time.  His  wife  died  in 
1882,  bat  the  others  all  survive,  and  the  single  question  in  this 
case,  which  is  for  partition,  is  whether  they  take  per  stirpes 
or  per  capita.  The  court  below  held  the  former,  and  ordered 
distribution  accordingty.  Best,  holding  the  interests  of  the 
grandchildren,  took  this  appeal. 

A  devise  to  "  heirs  "  simpUciier  is  per  stirpes*  Richards  V. 
Miller,  62  HI.  417.  Tlio  teim  designates  a  class  only.  It  is 
composed  of  those  tipon  whom  the  statute  wonld  cast  the  in- 
heritance if  there  were  no  will.  Ibid.  p.  424 ;  Bawson  v. 
Rawson,  52  III.  62.  And  since,  to  ascertain  who  they  are,  re^ 
sort  must  be  had  to  the  statute,  it  will  determine  also  the  pro* 
portion  in  which  they  take  (Richards  v.  Miller,  62  111.  417); 
not,  however,  because  the  devise  is  to  a  class  whose  members 
are  to  be  thus  ascertained,  bnt  becaase  it  is  to  such  a  class  ^'m^ 
pliciter.  The  sense  of  the  rule  is,  that  as  in  sach  case  the  will 
itself  does  not  indiciite  the  proportion,  it  gives  just  as  the  stat* 
ute  would  give  without  the  will,  and  therefore  the  devisees 
must  take  just  as  they  would  take  under  the  statute  without 
the  will;  which  ie per  stirpes. 

For  the  same  reason  the  converse  is  tnte  also :  that  if  the 
will  does  indicate  the  proportions,  it  must  in  that  respect  con- 
trol the  statute.  If  they  do  not  conflict  the  statute  deter* 
mines;  if  they  do,  the  will. 

In  this  case  the  devise  is  not  to  the  heirs  stmplioiter,  that 
is,  without  indicating  how  much  or  what  proportion  the  in- 
dividuals composing  the  class  are  respectively  to  take.  The 
provision  is  that  the  subject  be  "  equally  divided  among  my 
heirs  " — a  positive  expression,  which  of  itself  signifles,  plainly 
and  exclusively,  that  all  persons  of  the  doss  mentioned  without 
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limitation  or  distinction  are  intended,  and  that  each  is  to  take, 
not  what  the  statute  would  give,  but  the  particular  proportion 
expressed  by  the  fraction  of  which  one  is  the  numerator,  and 
the  whole  number  of  the  class,  whatever  it  may  happen  to  be, 
the  denominator.  Our  own  Supreme  Court  has  repeatedly  de- 
clared, in  harmony  with  the  unbroken  current  of  authority 
elsewhere,  that  the  words  "  equally,"  "  share  and  share  alike," 
^^  to  be  equally  divided,"  import  an  intention,  and  when  used 
in  a  will  mean  a  division  per  capita.  Richards  v.  Miller,  62 
HI.  417 ;  Kelley  v.  Vigas,  112  111.  242 ;  2  Jarman  on  Wills, 
197  et  seq.  and  notes  (5th  Ed.);  Theobald  on  the  Law  of 
Wills,  277. 

It  is  true,  as  in  other  cases  of  written  instruments,  that  if 
from  the  will,  as  a  whole,  a  different  intention  appears,  it  will 
control,  notwithstanding  such  words.  See  authorities  last 
above  cited.  Also,  Walker  v.  Griffin's  Heirs,  11  Wheat  875; 
Daggett  V.  Slack,  8  Mete.  450;  Fisher  v.  Skellman,  8  E.  C. 
Green  (18  N.  J.)  229.  And  further,  if  from  such  words  and 
the  conte^  there  is  still  good  reason  to  doubt  the  intention, 
that  doubt  is  to  be  solved  in  favor  of  a  distribution  according 
to  the  statute,  as  for  intestacy.   Lyon  y.  Acre,  88  Conn.  224. 

This  explains  the  decision  in  Kelley  y.  Yigas,'  112  HI.  242, 
on  which  appellees  rely.  In  that  case  the  testator  left  a 
daughter,  and  four  grandchildren — children  of  a  son  who  died 
before  making  of  the  will.  After  a  devise  to  his  wife  for  her 
life,  and  certain  specific  bequests,  the  remainder  of  the  estate 
was  left  ^'  to  be  diyided  equally  among  his  (my)  heirs  at  law," 
and  the  question  was  whether  they  took  per  etirpea  or  per 
capita.  It  was  held  that  they  took  per  stirpes.  But  the  court 
fully  recognized  the  law  as  above  stated,  and  reached  its  conclu- 
sion only  by  the  application  of  the  rule  by  which  the  natural  and 
legal  effect  of  the  term  "equal"  was  in  that  case  controlled  by 
the  context  as  showing,  on  the  whole,  a  different  intention. 
In  the  opinion  it  is  said,  "The  will  in  this  respect  is  by  no 
means  free  from  ambiguity;"  and  further,  "  It  is  understood 
the  words  '  equal  among,'  or  '  equally,'  or  *  share  and  share 
alike/  when  used  in  a  will,  mean  a  division  of  the  estate  per 
capita^  but  this  meaning  of  these  words  may  be  controlled  by 
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the  context,  and  is  often  so  done.  That  is  the  case  here." 
The  portion  of  the  context  is  then  indicated  from  which  it  is 
inferred  the  testator  'intended  to  make  an  egnal  division  of 
his  estate  between  his  daughter  and  the  family  of  his  deceased 
Bon.^' 

From  all  which,  and  the  rigid  adherence  to  the  rule  of  con- 
struction as  declared  in  the  case  above  cited  from  62  111.  on  p. 
424,  we  think  it  a  just  inference  that,  without  the  aid  of  the 
context,  the  court  would  have  held,  upon  the  strength  of  the 
word  "equal,"  that  it  was  a  devise jp^  capita. 

Inasmuch,  then,  as  there  is  no  such  context  to  control  the 
word  "  equally  "  in  the  case  at  bar,  we  regard  that  of  Kelley 
V.  Yigas  as  an  authority  for  holding  the  devise  here  to  be  a 
deviee  j7^  capita^  and  so  we  hold. 

The  order  of  distribution  of  the  court  below  is  therefore 
reversed,  and  the  cause  remanded  for  farther  proceedings  in 
conformity  herewith. 

Bev&rsed  and  remanded. 


August  Kcenig 
David  Haddix. 


Party  Walls— Presumption  as  to  Ownership — Promise^  Unsupported  hy 
Consideration,  Void. 

1.  Where,  before  either  of  two  adjoining  owners  acquired  his  interest,  a 
wall  was  built  on  the  line  separatin^r  two  lots  owned  by  them,  and  it  does 
not  appear  when,  by  whom,  or  on  what  terms  it  was  erected,  the  presump- 
tion is  that  it  belongs  to  such  adjacent  owners,  each  having  acquired  an  in- 
terest in  it  free  from  any  obligation  to  contribute  to  the  other. 

2.  A  promise  by  one  of  such  owners  to  the  other,  made  under  a  mutual 
mistake  as  to  the  location  of  the  wall,  which  was  in  fact  located  on  the  line, 
is  void^  being  without  consideration. 

[Opinion  filed  May  21, 1886.] 

Appe;&l  from  the  County  Court  of  Morgan  County;  the 
Hon,  M.  T.  Layman,  County  Judge,  presiding. 
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Mr.  OscAB  A.  DbLkuw,  for  appellant 

This  court  can  not  judicially  determine  which  Burvej  was, 
or  is  now,  correct. 

There  was  a  valid  agreement  to  pay  for  half  of  the  wall  as 
a  party  wall,  and  the  court  below  erred  in  disallowing  the 
plaintiff's  claim.     Husk  v,  Flentye,  80  111.  258. 

The  judgment  of  the  County  Court  was  clearly  against  the 
weight  of  the  evidence  and  the  law,  and  its  judgment  should 
be  revei-sed.    Sandei's  v.  Martin,  2  Lea,  213, 

Messrs.  Morrison  &  Wuytuock,  for  appellee! 

Even  if  the  construction  of  the  wall  partly  on  the  Haddix 
lot,  or  what  is  now  the  Haddix  lot,  would  have  given  the 
owner  of  the  Koenig  lot  at  the  time  the  wall  was  constructed 
the  right  to  compel  contributions,  that  right  did  not  pass  to 
Mr.  Koanig  under  the  sale  made  by  the  Sheriff,  at  which  he 
purchased.  Holden  v.  Gibson,  16  IIL  App.  411^  and  the  cases 
there  cited. 

If  there  ever  was  any  implied  agreement  to  pay  for  the 
wall  when  it  should  be  used  by  the  occupant  of  the  Haddix 
lot  for  the  purpose  of  a  building  on  the  same,  it  was  one  per- 
sonal to  the  parties,  and  not  one  which  passed  by  deed  to  the 
grantee  of  the  Haddix  lot 

The  case  was  tried  by  the  court,  sitting  as  a  jury,  and  that 
court  had  the  witnesses  present,  and  was  better  able  to  judge 
of  the  weight  to  be  given  to  the  evidence  of  Baldwin  than 
this  court  .can  be.  And  in  such  cases,  the  evidence  being  con- 
flicting, the  court  will  not  reverse,  unless  the  finding  is  mani- 
festly  against  the  evidence;  this  can  not  be  said  to  be  the  case 
hero. 

Besides,  there  was  no  consideration  for  such  a  promise,  if 
made  as  detailed  by  Baldwin  at  the  time  mentioned. 

Fleasakts,  J.  These  parties  owned  adjoining  lots  in  Jack- 
sonville. On  appellant's  was  a  brick  building,  erected  before 
he  bought,  in  1879.  On  appellee's,  when  he  bought  in  1884, 
were  some  sti'aggling  shanties  which  he  at  once  removed  with 
a  view  to  the  erection  of  a  brick  building,  and  the  work  was 
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begun  in  April,  1885,  nndor  Montgomery  as  contractor.  When 
the  foundation  was  about  completed,  appellant  told  Montgom- 
ery ho  must  have  pay  for  the  one-half  of  his  north  wall  if 
they  were  going  to  join  on  it  Montgomery  told  appellee, 
who  directed  him  to  get  a  survey  made.  This  was  done  by 
the  County  Surveyor,  and  it  showed  that  appellant's  lot  ex- 
tended five  inches  beyond  the  wall.  Appellee  went  with 
Montgomery  to  see  appellant,  informed  him  of  the  survey 
and  its  result,  and  thereupon  offered  to  pay  him  $125,  in  thirty 
days,  for  the  use  of  his  north  wdll  as  a  party  wall.  Appellant 
agi-eed  to  this,  and  the  work  proceeded.  On  the  following 
day  appellant  told  Montgomery  that  he  did  not  understand  ho 
was  to  give  appellee  this  strip  of  five  inches  besides  the  wall. 
Montgomery  said  he  Supposed  it  was  fully  understood,  and 
that  appellee  had  just  gone  East  on  the  Decatur  Accommoda- 
tion. Appellant  said  he  didn't  think  the  surveyor  underotood 
his  business  anyhow,  and  that  he  must  have  pay  for  the  ground. 
Montgomery  then  said  something  must  be  done  at  once,  and 
suggested  that  Prof.  Crampton  be  secured  to  make  the  survey, 
to  which  appellant  agreed.  Crampton  was  seen,  but  on  com- 
ing down  with  his  instruments  and  learning  which  lot  was  to 
be  surveyed  said  it  was  of  no  use  as  he  had  surveyed  it  March 
15y  1884,  for  Berkheiser,  tlie  then  owner  of  appellee's  lot,  and 
that  it  included  four  and  a  half  inches  of  this  wall  on  the 
south,  and  eight  inches  of  another  on  the  north  line. 

Montgomery  and  Crampton  went  together  to  appellant  and 
informed  him  of  what  this  survey  showed,  upon  which  he 
said  it  was  all  right,  and  told  Montgomery  to  go  ahead  with 
the  work. 

The  wall  was  accordingly  so  used,  and  is  worth  the  money 
claimed  for  it,  but  when  appellee  returned  and  learned  these 
facts  he  refused  to  pay,  whereupon  this  suit  was  brought. 

The  declaration  is  in  imdehitattta  assumpsitj  to  which  the 
general  issue  was  filed.  On  the  trial,  which  was  by  the  court 
without  a  jury,  the  finding  and  judgment  were  for  the  defend- 
ant, and  exceptions  and  appeal  were  duly  taken. 

Tlie  above  statement  is  an  abstract  of  the  testimony  of 
Montgomery,  who  was  produced  as  a  witness  by  the  plaintiff. 
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It  was  dispated  in  no  particular,  and  covers  all  the  ground  in 
the  case. 

We  presume  the  court  considered  the  comparative  merits  of 
the  two  surveys,  and  upon  the  evidence  found  in  favor  of 
Crampton's,  from  which  it  would  seem  that  tlie  wall  in  ques- 
tion, as  well  as  the  one  on  the  north  line,  was  intended  for 
a  party  wall.  When,  by  whom  or  on  what  terms  they  were 
erected  does  not  appear,  but  both  are  partly  on  appellee's  lot, 
and  were  built  before  either  of  the  pai'ties  acquired  his  inter- 
est. The  presumption  is  that  they  belonged  respectively  to 
the  owners  of  the  adjacent  lots  in  common.  Appellant  by  his 
deed  got  no  title  to  the  four  and  a  half  inches  on  appellee's 
side  of  the  line,  nor  can  it  be  presumed  that  his  predecessor 
in  title  had  any  unsatisfied  claim  for  contribution  against  ap- 
l^ellee's,  nor,  if  he  had,  that  it  passed  to  appellant  or  against 
appellee.  The  promise  sued  on,  having  been  made  under  a 
mutual  mistake  of  a  material  fact  and  without  any  real  consid- 
eration, is  therefore  not  obligatory. 

Judgment  affirmed. 


James  M.  Sells 

V. 

The  Sandwich  Manufactuking  Company. 

Practice — Instruction — Remittitur. 

1.  Where  the  juiy  could  not  have  been  misled,  although  the  instructions 
were  somewhat  inconsistent,  the  judgment  will  not  be  reversed  on  appeal. 

2.  Where  the  judgment  improperly  includes  attorney  fees,  this  court  will 
permit  the  appellee  to  remit  the  amount  of  such  fees. 

[Opinion  filed  May  21,  1886.] 

Appeal  from  the  Circuit  Court  of   McLean  County;  the 
Hon.  O.  T.  Keeves,  Judge,  presiding. 

Messre.  Tipton  &  Bbavee,  for  appellant 


Thibd  District— May  Term,  1886.  57 

Sells  y.  The  Sandwich  Mfg.  Co. 

The  judgment  is  for  more  than  the  demand  on  the  back  of 
the  summons  issued  bv  the  Justice  of  the  Peace,  with  the  ac- 
crued  interest  on  the  same.  A  plaintiff  can  not  recover  more 
than  he  claims,  and  if  he  takes  judgment  for  more  it  is  error. 
Brown  v.  Phillips,  6  III.  App.  250  ;  T.,  P.  &  W.  R  R  Co.  v. 
Pence,  71  111.  274 ;  Bidgely  v.  Heald,  4  Gil.  64 ;  Bowling  v. 
Stewart,  8  ScanL  195  ;  Ellis  v.  Snider,  Breese,  336. 

In  the  note  or  agreement  sued  on  there  is  a  provision  for 
the  allowance  of  $10  attorney's  fee.  It  was  error  to  include 
this  sum  in  the  vei"dict  and  judgment.  Byers  v.  Nat.  Bank,  85 
111.  423 ;  Dowty  v.  Holtz,  85  111.  525 ;  Easter  v.  Boyd,  79  111. 
355  ;  Clark  v.  Morgan,  13  111.  App.  597, 

Mr.  C.  D.  Mtebs,  for  appellee. 

Per  Curiam.  Appellee  brought  this  suit  before  a  Justice 
of  the  Peace  on  the  last  of  two  notes  given  by  appellant  for  a 
harvester  and  binder  sold  to  him,  which  was  ^^  to  be  made  to 
do  good  work  or  to  be  replaced  by  a  new  machine."  On  ap- 
peal the  plaintiff  got  a  verdict  and  judgment  for  $175.48,  dam- 
ages. 

It  appears  that  a  new  machine  was  given.  If  it  did  good 
work,  or  was  absolutely  accepted,  the  defendant  was  liable. 
On  both  these  points  the  evidence  was  conflicting,  and  the  in- 
stioictions  were  not  sti'ictly  consistent;  but  on  the  whole  we 
think  the  jury  could  not  have  been  misled,  and  perceive  no 
suflicient  reason  for  disturbing  their  finding  for  plaintiff. 
.  The  amount,  however,  improperly  included  ten  dollars  for 
an  attorney  fee  (for  which  the  note  provided  if  not  paid  when 
due  and  suit  should  be  brought  thereon)  which  appellee  hei*e 
remitted  by  leave  of  this  court  The  judgment  will  be  af- 
firmed for  $165.48. 

Judgment  affirmed. 


58  Appellate  Courts  of  Illinois, 

Myen  v,  Deering. 


C.  D.  Myers 

V. 

William  Deebing  et  al. 

Action  against  Assignee — Jurisdiction  of  County  Court,  Exclusive. 

The  Circuit  Cotirt  is  without  jurisdiction  of  an  action  against  an  assignee, 
claiming  under  an  assignment  for  money  had  and  received,  the  jurisdiction 
of  the  County  Court  being  exclusive. 

[Opinion  filed  May  21,  1886.] 

Appeal  from  Circuit  Court  of  McLean  County;  the  Hon.  O. 
T.  Eeeves,  Jud^e,  presiding. 

Messrs.  C.  D.  Myebs  and  T.  F.  Tipton,  for  appellant 

.   Messrs.  Eerrick,  Lucas  &  Spencer,  for  appellee. 

We  insist  that  Myers  got  no  title  to  the  accounts  as  assignee 
that  he  can  set  up  against  our  right;  that  the  money  belongs 
to  Deering  under  the  commission  contracts,  and  that  Myers 
does  not  hold  it  in  the  capacity  of  an  assignee,  but  simply  as 
an  individual  who  has  received  money  to  Deering's  use. 

An  assignee  for  the  benefit  of  creditors  is  a  mere  naked 
trustee.  His  appointment  in  no  wise  changes  the  effect  of 
contracts  made  by  the  assignor.  He  takes  no  right  the  as- 
signor did  not  have,  and  his  appointment  does  not  bar  or  take 
away  any  right  a  party  may  have  against  the  assignor.  He 
succeeds  only  to  the  rights  of  the  assignor,  and  is  affected  b^ 
all  the  equities  against  him.  Burrill  on  Assignments,  Sec.  891 
(4th  Ed.)  and  cases  cited ;  Eames  v.  Mayo,  6  111.  App.  334. 

The  assignee  took  no  title  whatever  to  these  accounts. 
They  were  not  the  property  of  Coale,  and  he  could  pass  no 
title  to  them.  They  were  the  proceeds  of  the  property  of  ap- 
pellee. Myers,  as  an  individual,  holds  money  which  in  equity 
and  good  conscience  belongs  to  Deering. 

Pleasants,  J.  On  trial  by  the  court  below  without  a  jury, 
appellees  recovered  judgment  for  $418.62  as  money  had  and 
received  by  appellant  to  tlieir  use. 
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They  were  engaged  in  the  manufacture  and  sale  of  agricult- 
ural implements^  extras,  twine,  etc.,  at  Chicago,  and  Coalc 
and  White  in  the  sale  of  like  articles,  on  their  own  account 
and  also  on  commission,  at  Bloomington. 

In  October,  1883,  these  parties  entered  into  a  written  agree- 
ment whereby  the  latter  were  made  agents  of  the  former  to 
sell  their  products  on  terms  therein  specified. 

In  November  of  the  same  year  Coale  and  White,  in  writ- 
ing, ordered  of  appellees  a  quantity  of  twine  on  conditionjj 
stated,  a  part  of  which  was  delivered  in  several  shipments,  with 
shipping  bills  referring  to  said  agreement  and  order  and  con- 
taining other  matter  not  necessary  to  be  here  set  forth.  After 
its  receipt  Coale  bought  out  the  interest  of  his  partner,  and  later, 
having  sold  the  twine  in  his  own  name,  in  the  usual  course  of 
business,  in  lots  to  different  parties,  some  for  cash  and  some 
on  credit,  in  July,  1884,  made  a  general  assignment  for  tlie 
benefit  of  his  creditors,  to  appellant.  Under  this  assignment 
appellant  took  the  stock,  notes,  books,  etc.,  in  possession  of  Coale, 
and,  on  account  of  the  twine  so  sold  on  credit,  collected  and 
still  retains  the  money,  for  which,  after  demand  therefor  duly 
made  of  Coale  and  of  him,  appellees  brought  this  suit 

They  claim  that  the  twine  in  question  was  held  by  Coale  for 
them,  to  be  sold  by  him  aa  their  agent  and  upon  commission 
only,  and  so  that  the  proceeds  did  not  pass  by  the  assignment. 
Appellant  insists  that  Coale  and  White  purchased  it  of  them 
and  upon  its  delivery  became  the  absolute  owners. 

The  controversy  is  upon  the  true  construction  of  the  papers 
mentioned,  which  are  not  herein  more  fully  set  forth  because 
we  are  of  opinion  that  as  between  these  parties  the  Circuit 
Court  had  no  power  in  the  first  instance  to  settle  it.  Since 
the  money  here  sued  for  was  actually  in  the  hands  of  appel- 
lant, claiming  under  the  assignment,  the  jurisdiction  of  the 
County  Court  under  the  statute  had  attached  and  is  exclusive. 
Hanchett  v.  Waterbury,  "  Legal  News,"  Vol.  17,  p.  412;  Frey- 
dendall  v.  Baldwin,  103  HI.  325. 

The  judgment  of  the  Circuit  Court  will  therefore  be  re- 
versed. 

Judgment  reversed. 
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James  Bbown  and  Margabet  Brown 
Miner,  Frost  &  Hubbard. 

Practice — Error— Assignment  af^  in  Faitcr  cf  One  net  Joining  in  Writ — 
Isstie  as  to  Sanity  of  Party — Discretion  of  Court — Sufficiency  of  Officer*  s  i?e- 
tum—Fitidings  qf  Decree— Presumption — Recovery  iff  Advances  for  Pay- 
ment qf  Taxes, 

1.  Errors  which  only  aifect  one  who  did  not  join  in  the  writ  of  error, 
can  not  be  assigned  on  his  behalf. 

2.  Where,  taking  the  statements  in  an  officer^s  return  together,  it  ap- 
pears that  process  was  properly  served,  the  return  is  sufficient. 

3.  In  chancery  the  question  whether  an  issue  as  to  the  sanity  of  a  party 
should  be  referred  to  a  jury  is,  except  in  certain  special  cases,  entirely  within 
the  discretion  of  the  court. 

4.  Where  there  is  no  bill  of  exceptions  nor  certificate  of  eridence,  the 
presumption  is  that  the  findings  of  the  decree  were  warranted  by  the  proof. 

5.  Upon  the  foreclosure  of  a  mortgage  the  allowance  to  the  complainants 
of  advances  for  the  payment  of  taxes  made  after  the  filing  of  the  bill,  is 
held  to  have  been  improper  under  the  prayer  for  general  relief — ^the  con- 
tingencies which  would  require  such  payment  by  them  being  set  forth  in 
thebUL 

[Opinion  filed  May  21, 1886.] 

In  kekrob  to  the  Circait  Court  of  Scott  County;  the  Hon. 
Ctbus  Epleb,  Judge,  presiding. 

Messrs.  Callon  &  Thompson,  for  plaintiiSs  in  error. 

If  defendants  in  en*or  paid  any  taxes  after  filing  their 
bill,  they  should  have  set  up  the  fact  in  a  supplemental  bill. 
It  was  error  to  grant  relief  not  prayed  for  nor  justified  by  the 
allegations  of  the  bill.  The  general  prayer  does  not  cure  the 
error  in  the  absence  of  appropriate  allegations.  ^^  The  decree 
must  conform  to  the  prayer  of  the  bill."  Hall  v.  Towne,  46 
111.  493;  Ward  v.  Endei-s,  29  111.  519;  Dodge  v.  Wright,  48 
111.  382 ;  DeLeuw  v.  Neely,  71  111.  473;  GunneU  v.  Cockerill, 
84  111.  319. 

The  issue  as  to  the  insanity  of  James  Brown  should  have 
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been  tried  by  a  jury.  Myatt  v.  Walker,  44  111.  485 ;  Pankey 
V.  Kaum,  51  HI.  88 ;  Hahn  v.  Huber,  83  111.  243. 

The  service  of  the  Bnmmons  on  James  M.  Brown  was  not 
in  compliance  witli  the  statute.  "  In  serving  process  by  copy 
the  return  of  the  officer  must  show  a  strict  compliance  with 
the  statute  before  the  court  can  obtain  jurisdiction  of  the 
person." 

This  case  is  ahnost  identical  with  the  case  of  Hochlander  v. 
Hochlander,  73  111.  618,  in  which  the  return  was  held  to 
be  '^  too  indefinite  and  uncertain,  as  it  fails  to  show  what  the 
officer  read,  or  of  what  he  served  a  copy.'^ 

Messrs.  J.  M.  Eiggs  and  J.  A.  Wakken,  for  defendant  in 
error. 

"A  party  dissatisfied  with  the  findings  of  fact  upon  which 
the  decree  is  based  must  bring  the  testimony  before  this  court 
that  will  show  that  such  facts  were  erroneously  found,  other- 
wise this  court  will  presume  the  evidence  warranted  the  find- 
ing of  fact  as  recited  in  the  decree."  Groendyke  v.  Coffeen, 
109  HI.  334. 

Plaintiffs  in  error  can  not  assign  error  for  said  James  M. 
Brown,  nor  complain  of  any  finding  against  him  not  shown  by 
the  record  to  injuriously  affect  their  rights.  Clark  v.  Mar- 
field,  77  111.  258;  Havinghorst  v.  Lindberg,  67  111.468;  Ken- 
nedy V.  Kennedy,  66  111.  190 ;  I.  C.  R.  E.  Co.  v.  Gills,  68  111. 
317 ;  Eichards  v.  Green,  78  111.  525. 

The  doctrine  of  the  Supreme  Court  is  not  that  an  issue 
shall  be  made  to  a  jury  in  all  cases  in  equity  involving  ques- 
tions of  insanity.  Hahn  v.  Huber,  83  111.  244;  Milk  v. 
Moore,  89  111.  584 ;  Dowden  v.  Wilson,  71  Bl.  486 ;  Fanning 
V.  Eussell,  94  Bl.  386. 

James  M.  Brown  not  having  joined  in  prosecuting  the  writ, 
no  error  can  be  assigned  on  his  behalf,  nor  can  plaintiffs  in 
error  assign  for  error  any  action  of  the  chancellor  not  injuri- 
ously affecting  their  interests.  Kennedy  v.  Kennedy,  66  Bl. 
190 ;  Havinghorst  v.  Lindberg,  67  111.  468 ;  I.  C.  E.  E.  Co. 
V.  Gillis,  68  Bl.  317;  Clark  v.  Marfield,  77  Bl.  258;  Eichards 
V.  Green,  78  Bl.  525. 
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In  an  ordinary  causo  in  chancery  it  is  within  the  discretion 
of  the  chancellor  whether  to  take  the  verdict  of  a  jury  on  a 
qneetion  of  sanity.  Eev.  Stat,  Ed.  1885,  Chancery  Practice, 
Sec.  40 ;  Meeker  v.  Meeker,  75  111.  260 ;  Long  v.  Long,  107 
HI.  210. 

The  verdict  of  a  jury  shonld  only  be  taken  where  the  evi- 
dence is  volnminous,  the  facts  complicated  and  the  question 
doubtful.  Milk  v.  Moore,  89  III.  584;  Dowden  v.  Wilson,  71 
m.  486. 

The  chancellor  having  recited  in  the  decree  that  the  master 
had  taken  and  reported  the  testimony,  and  that  report  not  ap- 
pearing on  the  files,  it  will  be  deemed  to  have  been  lost. 
Hess  V.  Voss,  62  III.  472. 

Where  evidence  in  chancery  cause  is  not  otherwise  pre- 
vented, the  recitals  and  findings  in  the  decree  are  conclusive 
as  to  the  facts.  Sheen  v.  Hogan,  86  HI.  16 ;  Mcintosh  v. 
Saunders,  68  111.  128 ;  Morgan  v.  Coriics,  81  HI.  72 ;  Davis  v. 
Christian  Union,  100  Hi.  31S;  Groendyke  v.  Coffeen,  109  HI. 
334;  Haiinas  v.Hannas,  110  HI.  53. 

If  plaintiffs  in  error  desired  to  question  the  recitals  or  find- 
ings of  facts  in  the  decree,  it  was  their  duty  to  cause  all  the 
evidence  to  be  preserved.  Mcintosh  v.  Saunders,  68  111.  128; 
Morgan  v.  Corlies,  81  111.  72;  Groendyke  v.  Coffeen,  109 
HI.  334. 

Pleasants,  J.  This  was  a  foreclosure  bill  filed  April  15, 
1884,  by  defendants  in  error,  who  were  bankers,  against  plaint- 
iff in  error,  as  mortgagors,  and  other  defendants,  as  having 
or  claiming  some  interest  in  the  mortgaged  premises,  but 
alleged  to  be  subsequent  and  subject  to  that  of  complainants. 

It  set  forth  the  note  and  mortgage  m  hcBc  verha^  which 
were  dated  April  6,  1883,  for  $13,500,  payable  on  or  before 
five  years,  with  annual  interest  at  seven  per  cent;  ani  pro- 
vided that  in  default  of  payment  of  such  interest,  or  any  part 
thereof,  at  any  time  before  maturity  of  said  note,  or  in  case 
of  waste,  or  of  non-payment  of  taxes  or  assessments  on  the 
mortgaged  premises,  by  the  mortgagors,  the  whole  amount  of 
the    principal  and    accrued  interest  should  thereupon  be- 
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— 

come  due  and  payable  at  the  option  of  tlie  legal  holder,  and 
tJiat  ont  of  the  proceeds  of  sale  under  any  decree  of  fore- 
closure of  said  mortgage  shonld  be  paid — first,  the  expense  of 
advertising,  selling  and  conveying  said  premises,  together  with 
$100  for  solicitor's  fees  and  all  moneys  advanced  for  taxes, 
assessments  and  other  liens,  and  then  the  principal  of  said 
note,  whether  due  or  not.  and  the  interest  accrued  thereon.  It 
averred  that  default  was  made  in  the  payment  of  the  interest 
due  April  6,  1884;  also  that  the  taxes  for  the  year  1883  had 
long  since  become  due  and  payable,  but  the  mortgagors  had 
wholly  neglected  and  failed  to  pay  the  same  or  any  part 
thereof,  and  that  said  taxes  still  remained  wholly  due  and 
unpaid;  and  the  prayer  was  that  an  account  be  taken  of  the 
amount  due  on  said  note  and  mortgage,  and  its  payment  de- 
creed to  be  made  by  a  short  day,  with  $100  for  solicitor's  fees, 
and,  in  default  thereof,  for  a  sale  and  foreclosure  in  the  usual 
form. 

All  the  defendants,  excepting  plaintiffs  in  error,  were  de- 
faulted.   Margaret  Brown  filed  an  affidavit,  setting  forth  that 
before  and  at  the  time  of  the  execution  of  said  note  and  moit- 
gage,  her  husband  and  co-defendant,  the  said  James  Brown,  was 
and  still  is  non  oom/pon  mentis,  and  praying  that  a  guardian  ad 
litem  be  appointed  for  him.     The  appointment  was  made,  and 
the  guardian  filed  his  answer,  stating  the  mental  condition  of 
his  ward,  calling  for  strict  proof;  and  submitting  his  rights  and 
interests  to  the  protection  of  the  court.     Said  Margaret  also 
answered,  admitting  the  execution  of  the  note  and  mortgage  as 
alleged,  but  averring  that  the  consideration  thereof  was  mainly 
indebtedness  due  complainants  from  the  firm  of  August  &  Brown, 
of  which  her  husband  had  been  a  member;  that  upon  its  disso- 
lution its  books  of  account,  by  agreement  of  complainants  and 
said  firm,  were  left  with  said  August  for  settlement  and  collec- 
tion^ that  he  collected  money  enough  to  liquidate  said  indebted- 
ness of  complainants,  which  was  deposited  in  their  bank  to  be 
credited  thereon,  but  said  complainants  aftenvard,  in  violation 
of  said  agreement  and  witliout  the  knowledge  of  Brown,  per- 
mitted him  to  withdraw  it  for  other  uses,  and  that  the  resi- 
due  of  said  consideration  was  money  loaned  by  complainants 
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to  said  Brown,  with  notice  of  his  mental  incapacity  to  trans- 
act ordinary  business,  which  is  again  averred  as  in  the  affida- 
vit above  referred  to. 

To  these  answers  a  general  reph'cation  was  filed,  and  be- 
sides the  papers  mentioned  and  the  process  and  returns  there- 
of, the  ti-anscript  of  the  record  shows  only  the  final  decree  of 
November  21, 1884,  which  purports  to  have  been  made  on  a 
hearing  upon  said  pleadin|2[s,  ^^and  also  the  proofs  taken  and 
reported  by  the  master  in  chancery  of  this  court,  and  testimony 
heard  in  op^n  court." 

It  recites  the  default  of  the  other  defendants,  the  appoint- 
ment of  a  guardian  <zd  litem  for  said  James  Brown,  the  entry 
of  a  rule  upon  him  and  said  Margaret  to  answer^  and  an  order 
that  "  on  notice  of  filing  such  answers  and  replication  thereto 
the  cause  stand  referred  to  the  master  to  take  proof;  that  the 
court  now  found  the  allegations  of  the  bill,  which  are  specifi- 
cally set  forth,  to  be  true ;  among  other  things,  that  the  taxes 
on  the  mortgaged  premises  for  the  year  1883  were  due  before 
the  filing  of  the  bill ;  that  the  mortgagors  had  wholly  neg- 
lected and  failed  to  pay  them,  and  that  the  same  remained  due 
and  unpaid ;  that  complainants  have  paid  as  taxes  on  said 
premises,  $182.05 ;  that  defendant,  James  M.  Brown,  is  ii^' 
possession  of  a  portion  of  said  premises  as  tenant  of  Ellen 
and  Margaret  Brown,  who  ai*e  also  defendants,  under  a  lease 
which  will  expire  on  March  1,  1885 ;  that  at  the  time  of  the 
execution  of  said  note  and  moi'tgage  the  defendant,  James 
Brown,  was  of  sound  mind  and  fully  qualified  to  ti*ansact  his 
own  business;  that  the  amount  due  on  said  note,  reduced  by 
payment  to  complainants  by  a  subsequent  grantee  of  the  mort- 
gagors of  the  price  of  a  portion  of  said  mortgaged  premises, 
and  which  had  been  thereupon  released  from  the  lien  of  said 
mortgage,  was  $12,636.98,  for  which  sum  said  mortgage  was  a 
prior  lien. 

It  then  decrees  that  said  mortgagors  pay  the  same  in  twenty 
days,  with  lawful  interest  from  the  date  of  said  decree,  and 
$182.05  for  taxes  advanced  by  complainants,  with  costs,  in- 
cluding $100  for  solicitor's  fees,  and  in  default  thereof,  a  sale 
and  foreclosure  in  the  usual  form. 
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The  defendants,  James  Brown  and  Margaret  Brown,  who 
only  sned  ont  and  prosecute  this  wi'it,  assign  the  following  as 
errors  in  these  proceedings: 

First  That  the  conrt  rendered  a  decree  against  the  de- 
fendant, James  M.  Brown,  pro  confessOj  without  jurisdiction 
of  his  person. 

As  to  said  defendant  and  some  others,  the  return  indorsed 
on  the  summons  is  as  follows:  ^'  I  have  duly  served  the  witliin 
named  James  M.  Brown"  and  others  named,  ^^by  leaving  a 
true  copy  thereof  for  each,"  etc.  Standing  alone,  this  might 
be  insufficient,  as  failing  to  show  of  what  a  true  copy  was  so 
left  Hochlander  v.  Hochlander,  73  111.  618.  But  it  iramedi- 
atelv  follows  another  as  to  still  other  defendants,  which  is: 
"  Served  the  within  by  reading  the  same  to  the  within  named 
John  L.  Brown,"  etc  Taken  together,  then,  the  statements 
of  the  officer  are  that  as  to  some  of  the  defendants  he  served 
"  the  within "  (writ)  by  reading  "  the  same,"  etc.,  and  as  to 
others  by  leaving  a  true  copy  ^^  thereof,"  which  are  .plain  and 
sufficient 

But  if  it  were  otherwise  the  error  would  be  unavailing. 
In  Clark  v.  Marsfield,  77  III.  262,  the  Supreme  Court  said : 
^'The  only  other  ground  for  reversal  insisted  on,  that  need 
be  noticed,  is  that  the  service  on  Simpson  was  not  sufficient. 
He  has  not  joined  in  this  writ  of  error,  and  we  are  not  aware 
that  other  parties  can  assign  errors  on  his  behalf  that  only 
affect  him.  Hannas  v.  Hannas,  110  111.  53.  From  the  find- 
ings as  to  the  interest  of  James  M.  Brown,  it  is  clear  that  the 
decree  against  him  could  work  no  injury  to  plaintiffs  in  error. 
.  Again,  it  is  said,  the  court  should  have  framed  an  issue  at 
law  upon  the  sanity  of  the  mortgagor,  James  Brown,  and 
submitted  it  to  a  jury  for  trial  as  was  directed  in  Myatt  v. 
Walker,  44111.  485. 

By  the  general  law  of  chancery  procedure  a  reference  of  the 
issue  to  a  juiy  is  imperative  only  in  the  cases  of  an  heir  at 
law,  a  rector  or  a  vicar.  Daniell's  Ch.  Pr.  1075.  (Little, 
Brown  &  Co.'s  edition  of  1871.)  Our  statute  has  made  an- 
other exception  to  the  general  rule  in  case  of  the  contest  of  a 
will  on  the  ground  of  insanity  of  the  alleged  testator.    B.  S. 
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"  Wills,"  Sec.  7.  With  these  exceptions  such  a  reference  is  en- 
tirely in  the  discretion  of  the  chancellor.  It.  S.  "  Chancery,^ 
Sec.  40;  Milk  v.  Moore,  39  111.  684;  Dowden  v.  Wilson,  71111. 
485 ;  Meeker  v.  Meeker,  75  111.  260 ;  Fanning  v.  Eussell,  94 
111.  386 ;  Long  v.  Long,  107  111.  210.  Upon  any  issue  where 
the  facts  are  complicated,  or  the  evidence  voluminous,  con- 
flicting or  doubtful,  it  may  be  advisable,  as  these  cases  f  ally 
show  ;  and  in  this  condition,  upon  an  issue  of  sanity,  its  re- 
fusal may  be  regarded  as  such  an  abuse  of  the  discretion  given 
as  to  justify  a  reversal.    Myatt  v.  Walker,  44  HI.  485. 

But  the  mere  fact  that  the  issue  is  upon  the  sanity  of  a  party 
to  the  proceeding,  or  other  person,  however  material,  will  not 
make  such  a  reference  imperative.  Hahn  v.  Huber,  83  111. 
244 ;  also  Meeker  v.  Meeker,  75  HI.  260,  and  Long  v.  Long, 
107  111.  210.  And  no  such  condition  appears  in  the  case  at 
bar  nor  is  it  to  be  presumed  in  the  absence  of  the  evidence 
which  it  was  the  duty  of  plaintiffs  in  error,  if  dissatisfied 
with  the  findings,  to  preserve  in  the  record.  Where  there  is  no 
bill  of  exceptions  nor  certificate  of  evidence  the  presumption 
will  be  that  the  findings  of  the  decree  were  warranted  by  the 
proofs.  Hannas  v.  Hannas,  110  HI.  53 ;  Groendyke  v.  Cop- 
]>een,  109  Id.  334;  Davis  v.  Am.  and  Foreign  Chr.  Union, 
100  HI.  313;  Sheen  v.  Hogan,  86  HI.  16;  Morgan  v.  Corlies, 
81  HI.  72 ;  Mcintosh  v.  Saunders,  68  HI.  128. 

Lastly,  it  is  claimed  the  allowance  to  complainants  for 
moneys  advanced  to  pay  taxes  on  the  mortgaged  premises  was 
erroneous,  because  no  foundation  for  it  was  laid  in  the  aver- 
ments or  prayer  of  the  bilk 

It  appears  that  when  the  bill  was  filed  they  had  not,  in  fact, 
advanced  any  moneys  for  that  purpose,  nor  could  certainly 
know  they  would.  Hence  it  contained  no  allegation  of  such 
advance,  nor  prayer  for  any  allowance  on  account  thereof,  or 
other  specific  relief  in  respect  thereto.  But  it  did  set  forth 
their  right  to  such  allowance  upon  the  failure  of  the  mortgagors 
to  pay  said  taxes  and  their  own  advancement  for  that  pur- 
pose, and  that  the  mortgagors  had  so  failed,  and  prayed,  in, 
addition  to  specific  relief  as  to  the  mortgage  debt  proper  and 
the  solicitor's  fee  to  which  they  were  entitled  for  breach  of 
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the  principal  condition,  "  for  Buch  other  and  further  relief  in 
the  premises  as  equity  may  require." 

Then,  upon  due  proof  of  such  advancement  by  them  and 
the  amount  thereof,  equity  and  the  express  covenant  in  the 
mortgage  required  that  they  be  reimbursed  out  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises. 

Thus,  though  the  right  to  it  was  not  absolute  when  the  bill 
was  tiled,  it  was  clearly  contemplated  upon  two  contingencies 
tlierein  set  forth,  of  which  one  was  averred  to  have  already 
happened  and  the  other  was  manifestly  but  little  less  certain 
to  follow  before  decree  than  was  the  interest  to  accnie  upon 
the  principal  of  the  debt,  and  the  decree  found  as  a  fact  that 
it  did  so  follow.  We  incline  to  think  here  was  sufficient  basis 
for  the  relief  granted  under  the  general  prayer,  without  a 
supplemental  bUl.  Certainly  it  is  a  different  case  from  that  of 
DeLeuw  v.  Keeley,  71  El.  473.  The  allowance  was  clearly 
just,  and,  technically  considered,  not  so  clearly  erroneous  as 
to  require  a  reversal  or  modification  of  the  decree. 

Decree  affirmed. 


William  L.  Simpson  et  al.,  Commissioners  of  High- 
ways OF  Flat  Branch  Township, 

V. 

James  B.  Wright  and  Sarah  L.  Wright. 

Bill  hy  Commissioners  qf  Highways  for  Injunction  to  Prevent  the  Fill' 
ing  of  Ditch — Easement — Parol  License  to  Enter  Premises  qf  Another — 
Retoeation — Statute  qf  Frauds — Pleading— Parties. 

1.  A  bill  to  enjoin  the  owner  and  occupant  of  premises  adjoining  a  high- 
way from  filling  up  an  artificial  ditch  thereon,  and  without  the  limits  of  the 
highway,  does  not  lie,  unless  the  public  has  by  deed,  prescription  or  con* 
demi^ation  acquired  a  right  to  the  use  of  such- ditch  as  an  easement.  And  it 
is  so  held,  although  at  the  time  of  filing  the  bill  the  ditch  had  been  in  exist- 
ence thirteen  years,  had  been  kept  open  by  the  Commissioners  of  Highways, 
and  the  occupant  had  been  paid  from  public  funds  for  improving  it  under  a 
contract  with  the  Commissionert. 
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2.  A  parol  Hcense  to  enter  npon  or  pass  oyer  the  land  of  another  is  revo- 
cable at  the  pleasure  of  the  licensor,  and  may  be  rev9ked  by  the  appropria- 
tion of  the  land  to  any  use  inconsistent  with  the  enjoyment  of  the  license. 

3.  Under  the  rule  that  the  averments  of  a  bill,  when  equivocal,  must  be 
taken  most  strongly  against  the  complainant,  it  must  be  presumed  that  the 
*'  contract"  and  the  *' mutual  consent/'  referred  to  were  merely  verbal, and 
that  the  occupant  had  no  title  to  the  land  or  authority  to  impose  upon  it  the 
burden  of  the  easement  claimed. 

4.  Such  contract  and  consent,  though  in  parol,  were  neither  void  nor 
voidable  under  the  Statute  of  Frauds.  They  amounted  merely  to  a  license, 
which  the  bill  itself  shows  to  have  been  revoked. 

[Opinion  filed  May  21,  1886.] 

Appeal  froni  the  Circuit  Court  of  Shelby  County;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding. 

Mr.  HowLAND  J.  Hamlin,  for  appellants. 

The  right  to  maintain  this  suit,  and  the  ground  upon  \?hich 
the  relief  sought  to  be  granted,  does  not  rest  on  the  mere 
fact  of  the  obstruction,  but  rests  upon  the  rights  secured  to 
the  complainants  by  virtue  of  the  contract  set  out  in  the  bill. 

The  complainants  had  acquired  an  easement  across  the  lands 
of  defendants  for  the  purpose  of  draining  these  highways. 

The  only  case  that  is  almost  entirely  analogous  to  this  is 
the  case  of  City  of  Cold  water  v.  Tucker,  36  Mich.  437,  in 
which  an  injunction  was  granted. 

Equity  will  grant  relief  in  suits  of  this  character.  Green 
V.  Oakes,  17  111.  249;  Sanderlin  v.  Baxter,  76  Va.  299. 

It  is  claimed  that  the  right  of  drainage,  as  set  out  in  tlie 
bill,  shows  a  mere  license.  Then  there  is  jurisdiction  in  equity 
to  protect  the  right.  If  it  is  mere  license,  in  an  action  at  law, 
the  owner  of  the  land  may  countermand  it,  but  in  equity  it 
will  be  sustained  where  the  owner  has  permitted  money  to 
be  expended  and  work  done.  Kerr  on  Injunctions,  See.  42, 
46 ;  Devonshire  v.  Elgin,  14  Beav.  630 ;  Legg  v.  Horn,  45 
Conn.  409. 

Tlie  bill  charges,  upon  information,  that  Sarah  L.  Wright 
claims  to  be  the  owner  and  asks  that  she  disclose  her  rights. 
Under  this  form  of  allegation  she  could  assert  her  right  by 
answer,  showing  what  her  rights  are,  but  that  question  can 
not  be  raised  on  this  motion. 
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Mr.  Anthony  Thornton,  for  appellees. 

The  right  claimed  so  far  pai'takes  of  the  character  of  lands, 
that  it  could  only  be  acquired  by  grant  or  prescription  which 
implies  a  previous  grant.    Forbes  v.  Balenseifer,  74  HI.  183. 

A  parol  license,  even  where  valuable  buildings  have  been 
erected,  may  be  revoked  at  pleasure.  Woodward  v.  Seeley, 
11  III.  167. 

Even  the  nse  of  a  right  of  way  for  twenty  years  will  not 
make  the  right  absolute.  There  must  be  peaceable  enjoyment 
also  for  the  time.  Kuhlman  v.  Hecht,  77  111.  670;  0.  &  N. 
W.  R.  R  Co.  V.  Hoag,  90  111.  844. 

A  party  in  possession  has  no  right  to  make  such  a  contract 
as  is  alleged  in  the  bill.  A  trespasser,  or  a  tenant,  can  not 
grant  a  valid  easement  over  the  land  of  another.  Gentleman 
V.  Soule,  32  m.  271. 

To  entitle  one  to  a  perpetual  injunction  to  restrain  tlie 
grading  and  improving  of  land,  he  must  show  that  he  is  the 
owner  of  the  land.  Possession  is  not  sufficient  Oleason  v. 
JeflEerson,  78  111.  399. 

Commissioners  of  Highways  have  no  authority  in  law  to 
maintain  this  suit  They  have  only  such  powers  as  are  ex- 
pressly conferred  by  statute.  Brauns  v.  Peoria,  82  111.  11; 
Commissioners  of  Highways  v.  Newell,  80  IlL  587;  P.,  Ft  W. 
&  C.  R  R  Co.  V.  Eeich,  101  Dl.  167. 

Plbasants,  J.  The  'bill  filed  by  appellants  sets  forth  upon 
information,  that  Sarah  L.  Wright  claims  to  be  the  owner  of 
the  W.  i^  N.  W.  J  of  section  33,  in  said  town,  but  avers  that 
James  B.  Wright,  her  husband,  ^^  is  in  possession,  and  controls 
and  has  for  years  controlled  it;"  that  there  is  a  highway  com- 
mencing at  the  southwest  comer  of  said  section  and  running 
north  on  the  section  line  clear  through  the  township;  that  it 
passes  over  low,  wet  land  between  sections  32  and  33  and  is 
often  impassable  at  and  near  the  place  of  beginning  by  reason 
of  surface  water  accumulated  thereon;  that  there  is  an  open 
ditch  commencing  on  the  west  side  of  said  highway,  which 
crosses  it,  and  running  thence  northeasterly  over  said  W.  J, 
K.  W.  i  of  section  33,  and  other  ti-acts,  besides  two  other 
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highways  described,  discharged  into  Flat  Branch  Creek  at  a 
point  in  an  east  and  west  highway  between  sections  27  and 
22. 

It  then  avers  that  this  ditch  has  been  in  existence  thirteen 
years  by  mutual  consent  of  the  owners  of  the  several  tracts 
through  which  it  passes,  worked  by  the  commissioners,  kept 
open  by  public  funds  and  used  to  drain  the  lands  and  high- 
ways mentioned;  that  being  found  insufficient  for  that  pur- 
pose,  complainants,  on  the  4th  of  April,  1885,  ^^  entered  into  A 
contract  with  James  B.  Wright"  to  widen  and  deepen  it 
^^  through  its  entire  length  to  be  and  remain  an  open  ditch," 
for  which  they  were  to  pay  him  in  part,  and  the  balance  he 
was  to  raise  from  the  land  owners  interested;  tliat  he  proceeded 
to  have  the  work  done;  that  on  June  5th  complainants  ac- 
cepted it  as  completed,  and  paid  therefor  on  the  part  of  the 
town  the  sum  of  $90,  being  something  more  than  had  been 
agreed  on;  that,  as  so  enlarged,  the  ditch  is  sufficient  to  carry 
off  all  the  water  that  comes  onto  said  highways  at  the  points 
where  it  crosses  them,  and  that  '^  by  mutual  consent  and  agree^ 
ment  it  was  to  bo  an  open  ditch." 

It  then  avers  that  on  the  lltli  of  September  said  James  B. 
Wright  threw  up  an  embankment  across  it  on  the  west  end, 
about  eight  rods  from  where  it  commences,  and  is  proceeding 
to  fill  it  up  on  said  W.  i,  N.  W.  J — 33,  and  threatens  to  place 
tile  therein  and  to  convert  it  from  an  open  to  a  tile  ditch;  the 
effect  of  which,  it  is  alleged,  will  be  to  caus6  the  water  to  back 
up  and  lie  on  said  highways,  soaking  the  grades  and  rendering 
tliem  impassable,  and  so  working  irreparable  injury. 

It  therefore  prays  that  defendants  "  be  enjoined  from  filling 
up  said  ditch  on  the  W.  J,  N.  W.  J — 33,  and  from  throwing  or 
erecting  embankments  across  the  same,  and  from  placing  tile 
therein  *  *  *  or  in  any  manner  interfering  with  or 
obstructiflg  said  ditch  or  the  flow  of  water  therein." 

Upon  this  bill  and  tlie  order  of  the  master  thereon,  without 
notice,  an  injunction  issued  as  was  prayed.  Defendants  moved 
to  dissolve  it  for  want  of  equity  and  because  there  was  na 
proper  party  complainant  The  court  sustained  the  motion, 
awarded  to  defendants    $100    for  damages  suggested,  and 
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dismitssed  the  bill,  which  action  complainants,  who  appealed, 
here  assign  for  error. 

We  think  the  decree  was  right  The  bill  sought  to  perpet* 
Tially  enjoin  the  owner  and  the  occnpant  of  an  eightj-acie 
tract  adjoining  a  highway  from  filling  np  an  artificial  ditch  on 
said  tract  and  without  the  limits  of  the  highway.  PriTua 
facie  they  had  a  right  to  fill  it  Individuals  may  lawfully 
make  such  erections  on  their  own  land  or  otherwise  use  it  as 
they  see  fit,  provided  tliey  do  not  thereby  infringe  upon  a 
public  easement  or  the  rights  of  other  individuals.  Tanner  v. 
Volentme,  75  111.  625;  Nevins  v.  City  of  Peoria,  41  111.  502  ; 
The  People  v.  The  City  of  St  Louis  et  al.,  5  Gilm.  S5L 

It  is  not  pretended  that  this  filling  would  directly  obstruct 
the  highway  or  flood  it  by  diverting  the  flow  of  any  natm^al 
watercourse  or  even  the  natural  drainage  of  surface  water. 
It  would  simply  restore  the  natural  surface  of  appellee's  land 
which  has  been  thus  tempoi-arily  and  artificially  changed, 
and  that  this  would  obstinict  the  drainage  of  the  highway,  as 
previously  affected  by  the  ditch,  is  immaterial,  unless  the 
public  have  acquired  a  perpetual  or  continuing  right  to  it. 
The  bill  claims  they  have;  not  that  appellees  are  under 
obligation  actively  to  keep  it  open  and  fit  for  that  purpose, 
as  in  Van  Ohlen  v.  Van  Ohlen,  56  111.  528,  but  that  the  Com- 
missioners of  Highways  as  such  have  the  right  to  do  so,  and 
that  appellees  ai*e  bound  to  refrain  from  any  act  that  would 
obstruct  it. 

Such  a  right  or  privilege  in  the  land  of  another  amounts  to 
an  easement,  and  such  as  can  be  acquired  at  common  law  only 
by  deed  or  prescription,  (Forbes  v.  Balenseifer,  74  111.  183 ; 
Kamphouse  v.  Gaffner,  73  111.  453;  Woolward  v.  Seeley,  11 
m.  151,)  or  under  the  statute  by  condemnation,  (R  S.  1883, 
Ch.  121,  Sec.  8,)  for  the  "  consent "  of  the  owner  there  spoken 
of,  if  to  create  an  easement,  must  be  understood  to  be  such  as 
would  be  effectual  without  the  statute,  that  is,  a  common  law 
consent,  which  is  by  deed. 

But  appellees  set  up  no  pretense  of  its  acquisition  by  either 
of  these  means.  They  show  a  bare  "  consent "  of  the  land 
owners  without  an  intimation  of  its  form  or  term,  which  is 
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manifestly  only  a  license  up  to  April  4>  1885,  and  rely  on  the 
•"  conti'act "  then  made  with  James  B.  Wright  for  the  enlargo- 
ment  of  the  ditch.  In  the  argument  it  is  said  ^^  the  right  to 
maintain  this  suit  rests  upon  the  rights  secured  to  the  cum* 
plainauts  by  virtue  of  the  contract  set  up  in  the  bill." 

We  do  not  perceive  that  this  strengthens  their  case.  They 
could  have  done  the  work  specified  under  the  license  previ- 
ously given  until  notified  of  its  revocation.  Kamphouse  v. 
GaflEner,  73  El.  453;  Wilson  v.  Garrard,  59  Dl.  51.  Of  course 
they  could  have  had  it  done  for  them,  and  for  that  purpose 
could  have  employed  the  licensor  himself  as  well  as  any  other. 
But  his  agreement  to  do,  for  a  consideration,  what  they  were 
licensed  to  have  done,  could  not  of  itself  change  the  character 
or  effect  of  the  license.  It  would  be  a  recognition  of  it  and  a 
consent  to  its  continuance  indefinitely,  but  leaves  it  subject  to 
revocation  precisely  as  before.  Nor  would  the  further  facts 
of  its  execution  and  the  payment  of  the  consideration  make 
any  difference.  Kamphouse  v.  Gaffner,  78  III.  453  et  8eq.y 
where  the  authorities  are  cited,  and  Russell  v.  Hubbard,  59 
HI.  335,  is  expressly  declared  to  be  ^'  either  limited  to  cases  of 
party  walls  or  considered  as  overruled."  See  also  Tanner  v. 
Yolentine,  75  111.  624.  The  contract,  then,  to  raise  this  license 
to  the  dignity  of  an  easement  must  have  shown  such  an  inten- 
tion and  been  by  deed. 

But  it  is  not  so  alleged.  By  a  familiar  rule  of  pleading  the 
averments  in  the  bill,  where  equivocal,  must  be  taken  most 
strongly  against  the  complainant.  Happy  v.  Morton,  83  111. 
398;  West  v.  Schnebley,  54  111.  523;  Eoby  v.  Cossit,  78  111.  638; 
Eeipho  V  Reipho,  88  ill.  438.  And  in  The  People  v.  Swigert, 
107  111.  494,  it  was  said :  "  Viewing  them  in  that  light,  inas- 
much as  the  relator  does  not  claim  that  the  dii-ection  *  * 
*  in  question  was  in  writing,  it  must  be  assumed  it  was  a 
mere  verbal  order,"  etc.  So  here,  inasmuch  as  the  bill  does 
not  aver  tliat  the  "  contract "  with  Wright  or  the  *'  mutual 
consent "  referred  to  was  in  writing,  it  must  be  assumed  they 
were  verbal  merely.  And  that,  in  effect,  being  all  that  is 
averi'ed,  is  therefore  all  that  is  admitted  in  this  regard  by  the 
motion  to  dissolve,  operating  as  a  demuri'er.     So  much,  how* 


Thibd  Distkicts-May  Teem,  1886.  73 

Simpson  y.  Wright  and  Wright. 

ever,  was  thereby  admitted ;  and  because  the  contract  and 
consent  were  bo  admitted  as  averred,  and  their  full  effect 
conceded,  there  was  no  need,  as  suggested  by  counsel,  of 
a  plea  or  answer  setting  up  the  Statute  of  Frauds.  That  stat- 
ute, if  invoked,  would  have  furnished  no  aid,  because  the  con^ 
tract  and  consent,  though  in  parol,  were  neither  void  nor 
voidable  thereunder.  But  in  their  full  effect  they  amounted 
only  to  a  license,  and  that,  the  bill  itself  shows,  had  been 
revoked  by  the  party  who  is  alleged  to  have  given  it. 

In  Van  Ohlen  v.  Van  Ohlen,  56  111.  628,  the  contract  was  * 
in  writing,  and  did  not  purport  to  confer  on  plaintiff  a  right  to 
enter  upon  defendant's  land.  The  action  was  brought  to 
recover  damages  for  a  breach  of  defendant's  agreement  to  do 
something  himself  on  his  own  land  which  woiild  have  been  of 
benefit  to  the  plaintiff.  And  in  The  City  of  Cold  water  v. 
Tucker,  cited  by  counsel  from  36th  Mich.,  as  most  nearly  anal- 
ogous to  the  case  at  bar,  the  contract  was  also  in  writing,  and 
was  not  olrfected  to  for  want  of  a  seal.  Besides,  the  injunction 
was  proper  in  that  case  because  under  its  peculiar  circum- 
stances the  repudiation  of  the  contract  would  have  been  a 
serious  fraud  upon  the  complainant,  as  well  as  an  irreparable 
injury. 

In  this  State,  as  we  have  seen,  a  parol. license  to  enter  upon 
or  pass  over  the  land  of  another  is  revocable  at  the  pleasure  of 
the  licensor,  and  may  be  revoked  by  appropriating  such  land 
to  any  use  inconsistent  with  the  enjoyment  of  the  license. 
That  such  ah  appropriation  was  made  in  this  case  is  not  only 
sbc>wn,  but  is  the  very  subject-n^itter  of  the  complaint. 

Under  the  rule  of  pleading  above  stated,  the  bill  is  still 
more  certainly  and  clearly  defective  in  another  particular. 
^11  the  right  claimed  by  complainants  in  the  premises  is  said 
to  be  derived  from  James  B.  Wright,  and  yet  it  is  not  averred 
that  he  had  any  title  to  the  land  or  any  authority  from  the 
owner  to  put  upon  it  the  burden  of  this  easement.  The  con- 
trary is  implied  by  something  more  than  a  mei*e  omission,  by 
the  express  but  limited  averments  that  he  was  in  possession 
and  control  of  it,  and  that  another  claimed  to  be  the  owner, 
whose  claim  is  not  denied,  and  who  is  actually  made  a  party 
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Bolely  because  of  it.  We  think  those,  against  the  pleader,  are 
to  be  taken  as  an  averment  that  he  was  merely  a  tenant.  In 
Grentleman  v.  Soulc,  32  111.  279,  the  Supreme  Court  say :  "  It 
would  be  unheard  of  for  a  tenant  to  exorcise  the  right  of 
f!;ranting  a  valid  easement  over  the  land  of  anotiier;"  and  to 
the  same  effect  are  Harding  v.  Hale,  83  111.  501;  Gridley  v. 
Hopkins,  84  HI.  528;  Kyle  v.  The  Town  of  Logan,  87  111.  64. 
Other  questions  have  been  argued — the  sufficiency  of  the 
'allegations  of  damage,  the  remedy  at  law,  and  tlie  authority  of 
Highway  Commissioners  to  bring  such  a  bill,  which  we  think 
unnecessary  to  consider ;  but  for  the  reasons  above  given  the 
decree  will  be  affii'med. 

Decree  affirmed.    ^ 


City  of  Cabrollton 

V. 

George  W.  Clark  et  al. 

CitieB — Mayor f  a  Member  of  the  Council — Casting  Vote  qf,  on  Passage  qf 
Ordinance. 

1.  The  Mayor  of  a  city,  though  not  an  Alderman,  is  a  member  of  its 
Council,  and  as  such  is  entitled  to  vote  in  case  of  a  tie  on  the  question  of  the 
passage  of  an  ordinance. 

2.  An  ordinance  adopted  by  the  casting  vote  of  the  Mayor,  will  sustain 
a  prosecution  for  a  violation  of  its  provisions. 

• 

[Opinion  filed  May  21,  1886.] 

Appeal  from,  the  Circuit  Court  of  Green  Countyj  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Mr.  E.  A.  Doolittlb,  for  appellant 

Mr.  James  R.  Wabd,  for  appellees. 

Pleasants,  J.    There  is  no  question  of  fact  m  this  case. 
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Appellant  is  organized  under  the  general  law  and  has  six 
Aldermen.  Appellees  were  prosecuted  for  selling  intoxicating 
liquor  in  violation  of  a  supposed  ordinanoe  which  was  declared 
to  be  adopted  by  the  casting  vote  of  the  Mayor.  The  record 
of  the  proceedings  of  the  City  Council  upon  its  j>assage  shows 
that  the  Aldermen  were  all  present  and  voted  by  yeas  and 
nays — "Alderman  Carmody,  Clark  and  Lyon  voting  aye,  and 
Hazle,  Sheedy  and  Johnson  voting  no/'  and  "  that  this  being 
a  tie.  Mayor  Hassey  voted  aye  and  the  ordinance  was  declared 
to  be  adopted.'* 

On  appeal  the  case  was  tried  by  the  court  without  a  jury, 
and  upon  the  record  referred  to,  which  was  in  evidence,'  it 
was  held  the  Mayor  had  no  right  to  vote  upon  that  question. 
Tlie  ordinance  was  excluded,  and  the  issues  found  and  judg. 
mont  rendered  for  the  defendants,  to  which  rulings,  finding 
and  judgment  plaintiff  excepted  and  took  this  appeal. 

That  the  supposed  ordinance  was  duly  published  and  that 
defendants  had  made  four  sales  contrary  to  its  provisions  were 
admitted,  and  the  only  question  is  whether  it  was  properly 
passed,  or  still  more  definitely,  had  the  Mayor  the  right  to  give 
the  casting  vote  on  the  question  of  its  passage. 

Section  6  of  Art.  II  of  the  act  (R.  S.  Ch.  24)  provides  that 
"the  Mayor  shall  preside  at  all  meetings  of  the  City  Council, 
but  shall  not  vote  except  in  case  of  a  tie,  when  he  shall  give 
the  casting  vote,"  which  would  seem  to  be  a  clear  answer  and 
quite  conclusive,  unless  the  law  has  made  some  exception  that 
embraces  this  case. 

It  is  claimed  that  such  an  exception  is  made  by  Sec.  13  of 
Art  III,  which  declares  that  "  the  concun-ence  of  a  majority 
of  all  the  members  elected  in  the  City  Council  shall  be  neces- 
sary to  the  passage  of  any  ordinance." 

To  give  this  provision  the  effect  of  an  exception  it  must  be 
hield  that  the  Mayor  is  not  a  "  member  elected  in  the  City 
Council"  for  such  a  purpose  in  such  a  case,  and  to  establish 
that  proposition  reference  is  made  to  other  sections  and  phrases 
in  the  act  which  seem  to  distinguish  between  legislative  and 
executive  functions,  and  between  the  Mayor  and  the  City 
Council,  and  to  use  the  terms  "  Alde^rmen"  and  "  City  Council " 
interchangeably. 


76  Appellate  Courts  op  Illinois. 

■  .1111  I  I  ■       .    ■  anil  — ^— — ^ 

Carrollton  v.  Clark. 

There  can  be  no  doubt  tliat  upon  some  Biibjects  and  ques- 
tions the  Aldernjen  only  are  entitled  to  vote  in  any  contingency, 
nor  that  in  general  they  only  are  to  determine  the  action  of 
the  City  Council  as  such,  whenever  the  requisite  number  can 
concur  to  do  it;  nor  is  it  claimed  that  the  Mayor  is  an  Alder- 
man. He  does  not  possess  some  powera  given  to  them  and 
does  possess  some  not  given  to  them.  But  how  does  it  follow 
from  all  this  that  he  can  not  be,  for  any  purpose  or  in  any 
contingency,  "a  member  elected  in  the  City  Council?" 

The  position  here  taken  by  appellees  is  that  he  could  not 
lawfully  give  the  casting* vote  in  question,  not  for  the  reason 
that  although  a  member  of  the  Council  he  was  forbidden  to 
vote  in  this  particular  case,  but  because  only  ".members  elected 
in  the  City  Council "  could  lawfully  vote  upon  it  in  any  con- 
tingency, and  he  was  not  such  a  member. 

Does  not  this  argument  prove  too  much?  Is  not  the  action 
of  the  City  Council,  as  such,  to  be  determined  in  all  cases  by 
the  votes  of  its  members  only?  And  yet  it  is  conceded  that 
the  Mayor  may  give  the  casting:  vote,  in  case  of  a  tie,  upon 
all  questions  before  the  Council  except  those  specified  in  Sec 
13  of  Art.  Ill,  which  are  "  upon  the  passage  of  all  ordinances, 
and  on  all  propositions  to  create  any  liability  against  the  city, 
or  for  the  expenditure  or  appropriation  of  its  money."  The 
only  reason  suggested  for  making  them  exceptions  is,  that  the 
vote  upon  them  is  absolutely  required  by  the  act  to  be  taken 
by  yeas  and  nays,  and  not  upon  any  otliers  unless  at  the  re- 
quest of  a  member.  But  this  evidently  is  mainly  for  the  pur- 
pose of  making  it  appear  whetlier  the  required  majority  of 
"  all  the  members  elected  "  do  or  do  not  concur,  the  emphasis 
being  upon  "  all "  and  not  upon  "  the  members  elected  in  the 
Citv  Council." 

We  see  nothing  in  that  section  to  indicate  that  the  right  to 
vote  is  given  more  exclusively  to  members  in  these  caaes  than 
in  others.  In  those,  the  majority  whose  concurrence  is  re- 
quu'ed,  may  be  a  majority  of  a  bare  quorum — ^yet  it  must  be  a 
quorum  of  "the  members  elected  in  the  City  Council" — and 
if  the  Mayor's  vote  can  break  the  tie  and  make  a  legal  major- 
ity in  one  case,  it  must  for  the  same  reasons  have  the  same 
power  in  the  oth(5r. 
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The  qnestion  of  his  membership  has  the  same  bearing  upon 
each.  If  ho  may  give  the  casting  vote  in  either,  it  must  fol- 
low either  that  he  is  a  "member  elected  in  the  City  Council," 
for  that  purpose  in  that  contingency,  or  that  the  action  of  the 
Council  as  such  is  determined  by  the  vote  of  a  person  who  is 
not  a  member  of  it ;  and  if  the  latter,  which  would  be  anom- 
alous, it  must  be  by  virtue  of  the  power  expressly  given,  and 
without  regard  to  membership  by  the  section  above  quoted, 
and  which  in  its  terms  makes  no  distinction  between  a  tie  in 
the  one  case  and  a  tie  intthe  other. 

As  already  observed,  it  is  not  claimed  that  the  Mayor  is  an 
Alderman,  but  it  is  not  perceived  that  he  need  be  in  order  to 
be  a  member  of  the  Council.  It  is  ti*ue  that  he  can  not  vote  in 
any  contingency  upon  a  proposition  to  sell  city  or  school  prop- 
erty, or  upon  a  reconsideration  after  a  veto,  or  to  expel  a 
member,  and  perhaps  in  some  other  questions,  but  it  is  also 
true  that  under  the  express  provision  of  the  law  there  can  not 
bo  a  tie  in  these  cases.  Art  III,  Sees.  7,  13  and  19.  Tlie 
right  claimed  for  him  in  this  regard  is  limited  to  giving  the 
casting  vote  in  case  of  a  tie.  If  it  requires  membership,  then 
membership  for  that  purpose  and  to  that  extent  is  claimed. 

The  arguments  against  it  from  the  provisions  above  referred 
to  and  from  others  in  which  "Aldermen  "  and  "  City  Council " 
are  used  interchangeably,  but  only  incidentally  and  loosely  so, 
are  quite  inconclusive,  if  indeed,  they  really  touch  the  ques- 
tion at  all ;  and  to  onr  minds  are  refuted  by  the  clear  and  delib- 
erate declaration  of  the  statute,  that  "the  City  Council  shall 
consist  of  the  Mayor  and  Aldermen."     Art.  Ill,  Sec.  1. 

No  such  language  is  to  be  found  in  the  Constitution  i<espect- 
ing  the  Lieutenant-Governor  and  Senators,  and  therefore  the 
supposed  analogy  fails.  This  section  simply  places  the  Mayor 
and  Aldermen  in  the  same  category  as  composing  the  City  Coun- 
cil. If  they  are  members  of  it,  he  is  also;  and  his  election  in 
it  or  to  it,  though  by  a  different  constituency,  is  with  a  view  to 
this  fact. 

For  their  respective  functions  in  it  we  must  look  to  others. 
Among  those  of  the  Mayor  is  that  of  giving  the  casting  vote, 
in  case  of  a  tie,  at  all  its' meetings.     It  is  not  made  to  depend 
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upon  the  nature  of  the  question,  but  solely  upon  the  fact  of  a 
tie.  Both  his  membership  and  the  substantial  character  of 
this  function  of  it  are  recognized  by  the  Supreme  Couii;  iii 
Winter  v.  Thistlewood,  101  111.  450,  where  it  is  said  that  "ex- 
cept in  a  case  of  a  tie  in  the  votes  of  the  Aldermen,  when  he 
is  required  to  give  the  casting  vote,  his  duties  as  a  member  of 
the  Council  are  more  formal  tlian  substantial." 

We  are  of  opinion  that  the  casting  vote  in  this  case  was 
lawfully  given.  The  judgment  of  the  Circuit  Court  is  there- 
fore reversed  and  the  cause  remanded  for  further  proceedings 
in  conformity  herewith. 

Jieversed  and  remanded. 


Reuben  C.  Bradley  and  James  H.  Short 

V. 

The  People  of  the  State  op  Illtnois.  ' 

Scire  Facias  <?»  Beeognizanee — Pleading  and  Practice — Variance— Sur- 
plusage. 

1.  Upon  a  ttcire  facias  on  recognizance  it  is  held:  That  additional  pleas 
setting  up  matters  admissible  under  the  plea  of  nul  tiel  record,  or  if  not  so 
admissible,  fatal  as  admissions  of  the  judgment  without  avoiding  it,  were 
properly  overruled  on  demurrer;  that  an  order  striking  one  of  two  indict- 
ments for  the  same  offense  from  the  docket  was  not  equivalent  to  a  discon- 
tinuance of  the  other,  and  did  not  release  the  obligors;  that  there  is  no  vari- 
ance^  although  the  recognizance  was  not  'Ssealed,"  and  although  the  judg- 
ment of  forfeiture  contained  surplusage;  and  that  the  judgment,  although 
not  in  the  best  form,  awarded  execution  against  the  defendants  severally. 

2.  A  variance  not  specifically  pointed  out  on  the  trial  can  not  avail  on 
appeaU 

[Opinion  filed  May  21, 1887.] 

Appeal  from  the  Oircnit  Court  of  Greene  County;  the 
Hon.  Lyman  Lacet,  Judge,  presiding. 

]U>.  James  R.  Wabd,  for  appellants. 
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The  writ  of  scire  fdoiaSy  on  a  recognizaBce,  stands  in  the 
place  of  both  the  BnmmonB  and  declaration  in  the  case,  and 
like  the  declaration  in  any  other  case,  should  contain  every 
material  allegation  necessary  to  a  recovery.  Thomas  v.  Peo- 
ple, 13  111.  696;  Lawrence  v.  People,  17  111.  172;  Farris  v. 
People,  58  HI.  26. 

There  is  a  variance  between  the  recognizance  set  ont  in  the 
Bcire  fcuyias  and  the  one  read  in  evidence,  which,  under  the 
plea  niil  iiel  record^  is  a  fatal  objection  to  the  judgment  in 
this  case.  McFadden  v.  Fortier,  20  111.  509;  Eeese  v.  People, 
11  Hi.  Ap]>.  346;  Chilton  v.  People,  66  LI.  501;  Matthews  v. 
Storms,  72  111.  316;  Smith  v.  Frazier,  61  111.  164. 

The  records  in  evidence  show  that  on  September  6,  18S4, 
the  fourth  day  of  the  term,  the  court,,  on  the  State's  Attorney's 
motion,  by  an  order  entered  of  record,  strnck  this  cause  from 
the  docket  two  days  after  the  indictment  was  returned,  without 
making  any  entry  reserving  jurisdiction  of  the  person  of  the  ac- 
cused. The  recognizers  were  entitled  to  re^Lsonable  notice  after 
this  event  before  they  could  be  adjudged  in  default.  McKee  v. 
Ludwig,  80  HI.  28;  Mattoon  v.  Hinckley,  33  III.  208;  Kilian 
V.  Clark,  9  111.  App.  426. 

The  court  awarded  execution  for  the  amount  of  the  recog. 
nizance  and  the  costs,  jointly  against  appellaiits;  this  was  error, 
and  the  mere  provision  that  the  execution  was  to  be  satisfied 
by  the  payment  of  the  same  by  either  of  the  defendants  did 
not  obviate  the  error.    Briggs  v.  People,  13  111.  App.  172. 

Mr.  D.  F.  Kino,  for  appellees. 

It  was  sufficient  to  state  the  recognizance  according  to  its 
operation  and  legal  eflFect.  Lawrence  v.  People,  17  111.  172; 
Curry  v.  People,  64  HI.  263. 

The  legal  effect  of  any  recognizance  is  the  same  whether 
under  seal  or  not,  as  no  seal  is  required.  Slaten  v.  People,  21 
HI.  28;  R  S.  1874,  Chap.  .38,  p.  396,  Sec.  295. 

It  is  not  necessary  for  judgment  to  mention  that  it  was  joint 
and  several.     See  approved  foim.    People  v.  Witt,  19  111.  169. 

Strict  formality  in  a  judgment  of  forfeiture  is  not  required. 
Voeso  V.  People,  19  Hi.  6^3.       . 
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If  the  defendants  were  not  injured  by  the  form  of  ihe 
judgment  of  forfeiture,  they  have  not  right  to  complain, 
Weese  v.  People,  19  111.  643. 

The  court  awarded  execution  severally,  and  the  object  is  to 
have  execution  according  to  the  form,  force  and  effect  of  die 
recognizance.  Sans  v.  People,  3  Gilm.  827;  Chuinasero  v. 
People,  18  111.  405. 

Pleasants,  J.  This  was  a  scire  facias  against  Joseph 
Bradley  as  principal  and  appellants  as  sureties  on  a  recogni- 
zance taken  August  9,  1884,  by  a  Justice  of  the  Peace,  in  the 
sum  of  one  thousand  dollars,  and  conditioned  for  the  apj^ear- 
ance  of  said  principal  at  the  September  term  next  following 
of  the  Circuit  Court  of  Greene  County,  to  answer  to  an  indict- 
ment for  rape. 

It  recited  that  said  cognizors  "  in  writing  by  them  duly 
signed  and  sealed,  severally  acknowledged  themselves  to  owe," 
etc.;  that  the  same  was  by  said  justice  approved  and  filed  in 
the  oflSice  of  the  clerk  of  said  Circuif  Court ;  that  on  the  third 
day  of  September,  1884,  at  the  term  aforesaid,  an  indictment 
was  returned  against  said  principal  for  said  crime,  and  that 
afterward  at  the  same  term  the  defendants  were  severally 
called  and  defaulted,  '^  whereupon  it  was  considered  and 
adjudged  by  the  said  court  that  the  said  recognizance  be  taken 
for  and  declared  forfeited,  and  that  a  scire  facias  issue," 
etc. 

Appellants  jSled,  among  others  not  necessary  to  be  noticed, 
three  pleas,  in  substance  respectively  as  follows : 

1.  That  tliere  is  not  any  record  of  said  supposed  forfeit- 
ure. 

2.  That  they  produced  the  body  of  their  principal  in  open 
court  at  said  term  on  the  first  and  subsequent  days  thereof, 
and  before  any  forfeiture  was  declared,  and  were,  by  the  order 
of  said  court,  released  from  further  performance  of  the  condi- 
tions of  said  recognizance. 

3.  That  said  principal  personally  appeared  in  said  court  on 
the  first  day  of  said  term,  and  from  day  to  day  thereof;  that  on 
the  fifth  day  of  September,  in  said  term,  the  said  court,  in  a 
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certain  caase  then  pending,  in  which  said  recognizance  was 
filed  and  a  part  of  the  records  thereof,  and  being  the  same  to 
which  he  was  thereby  bound  to  appear,  made  an  order  of  rec- 
ord that  ^'  this  cause  be  and  the  same  is  now  stricken  from  the 
docket,  and  the  defendant  is'  thereby  discharged  henceforth 
and  permitted  to  go  without  day,"  and  that  said  cause  was  so 
off  the  docket  when  the  supposed  forfeiture  was  declared. 

Of  these  the  second  and  third. were  held  bad  on  demurrer, 
and  the  issue  joined  on  the  first  was  tried  by  the  court  without 
a  jury  and  found  for  the  plaintiffs,  whereupon,  after  default 
taken  against  Said  Joseph  Bradley,  judgment  of  execution  was 
entered  against  all  the  defendants. 

Appellants  claim  there  was  error  in  sustaining  the  demur- 
rers to  said  second  and  third  pleas. 

To  maintain  the  issue  on  the  first  it  was  incumbent  upon 
plaintiffs  to  show  a  judgment  of  forfeiture  in  full  force,  and 
therefore  competent  for  defendants  to  rebut  it  by  producing 
a  record  of  any  other  proceeding  which  made  it  void  when 
entered  or  inoperative  af tet'wttrd.  If  such  was  not  the  legal 
effect  of  the  order  refen*ed  to  in  these  pleas,  they  were  bad 
for  that  reason,  because  they  admitted  the  judgment ;  if  it 
was,  they  were  useless,  because  it  was  just  as  admissible  and 
effectual  under  that  of  nul  tiel  record.  And  it  was  in  fact  so 
treated.  The  error,  therefore,  if  any,  did  not  prejudice  .the 
defendants  and  is  no  ground  for  reversal.  Addems  v.  Suver, 
89  111.  482;  Cooke  v.  Preble,  80  111.  381. 

But  there  was  no  error  here.  In  the  Oircuit  Court,  at  its 
September  tci*m,  1884,  there  was  but  one  case  of  the  People 
against  Joseph  Bradley  for  rape.  The  docket,  however,  in- 
dicated two,  numbered,  respectively,  69  and  62.  The  entry 
of  tlie  first  was  made  upon  the  filing  of  the  recognizance  and 
axM5om]>anying  papers  by  the  justice,  August  9th;  of  the  other, 
upon  the  return  of  the  indictment,  September  8d.  One  of 
them  was  manifestly  superfluous,  since  all  the  papers  so  filed 
pertained  to  the  same  case,  and  since  that  was  the  case  upon 
the  indictment  which  was  docketed  as  No.  62,  and  no  action 
was  to  be  taken  in  No.  59  separately,  it  was  by  the  court,  on 
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the  5th,  simply  and  properly  therein  "  ordered  that  this 
cause  be  stricken  from  the  docket." 

Counsel  now  insists  that  this  order,  being  presumably  made 
with  the  approval  of  the  State's  Attorney,  "  was  equivalent  to 
a  discontinuance  "  of  the  cause  upon  the  indictment,  but  that 
he  well  knew,  at  the  time,  it  was  not  so  intended  by  the  court 
or  the  State's  Attorney,  nor  so  understood  by  anybody  con- 
cerned, is  clear  from  the  record,  which  shows  that  on  the  10th, 
five  days  after  its  entry,  he  entered  a  motion  in  No.  62  on  be- 
half of  the  defendant  for  a  continuance.  Whether  as  a  conse- 
quence of  the  afterthought  now  urged  or  not,  this  motion  was 
withdrawn  on  the  11th,  on  which  day  the  defendant  failed  to 
appear  and  the  recognizance  was  therefore  declared  forfeited. 

The  court  below  having  judicial  knowledge  of  these  facts 
from  the  records  and  proceedings  in  this  case,  made  and  had 
before  these  pleas  were  filed,  rightly  held  as  matter  of  law 
that  this  order  therein  referred  to  did  not  release  the  defend- 
ants. 

On  the  trial  of  the  issue  joined,  they  objected  to  the  recogni- 
zance offered,  which  was  not  in  fact "  sealed"  as  alleged  "  for  the 
reasons  that  it  was  several  and  variant,  and  did  not  sustain  the 
allegations,"  and  its  admission  over  such  objection  is  assigned 
for  error.  There  was  no  plea  traversing  the  alleged  record  of 
the  recognizance ;  it  was  in  fact  several  as  averred.  The  9oire 
facias  purported  to  set  it  out  only  according  to  its  legal  effect, 
and  this  was  not  varied  by  the  want  of  a  seal  for  none  was 
required.  R.  S.  1874,  Crim.  Code,  Sec.  295.  And  if  the  aver- 
ment was  matter  of  essential  description,  the  variance  in  ques- 
tion could  not  avail  appellants  here  because  it  was  not  specif- 
ically pointed  out  on  the  trial.  In  St.  Clair  Co.  Ben.  Soc.  v. 
Fietsam,  97  111.  480,  the  rule  and  the  reason  for  it  are  thus  de- 
clared :  "  It  is  a  sufiicient  answer  to  say,  no  variance  between 
the  proof  and  the  declaration  in  this  respect  was  called  to 
the  attention  of  the  court  when  the  instrument  sued  on  was 
offered  in  evidence.  A  general  objection  was  taken — there 
was  a  variance.  That  is  not  sufficient.  The  party  objecting 
should  have  pointed  out  wherein  the  variance  existed.  Had 
that  been  done,  under  our  Practice  Act  an  amendment  could 
have  been   instantly  made  that  would  have  obviated  the  ob- 
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jection,  80  that  the  trial  could  have  proceeded  on  such  terms 
as  the  court  might  have  seen  lit  to  impose." 

It  is  also  claimed  there  is  a  fatal  variance  between  the  re- 
cognizance and  the  judgment  of  forfeiture. 

The  i*ecord  introduced,  after  showing  that  the  principal  and 
sureties  were  severally  called  'and  defaulted,  proceeds  as  fol- 
lows :  ^  Thereu  pon  it  is  considered  by  the  court,  that  the  recog- 
nizance of  the  said  Joseph  Bradley,  principal,  and  Reuben  C. 
Bradley  and  James  EL  Short,  his  sureties,  herein  heretofore 
taken,  and  by  them  jointly  and  severally  entered  into,  and  for 
which  they  were  jointly  and  severally  bound,  be  taken,  held 
and  declared  as  forfeited.  Therefore  it  is  considered  by  the 
court  now  here,  that  the  People  of  the  State  of  Illinois  have 
and  recover  of  the  said  Joseph  Bradley,  principal,  and  Reu- 
ben C.  Bradley  and  James  XL  Short,  his  sureties  in  the  recog- 
nizance herein,  the  sum  of  one  thousand  dollars,  the  amount 
of  the  said  recognizance  as  aforesaid.  And  it  is  further  ordei*cd 
by  the  court  that  a  writ  of  scire  fcLcias  issue  herein,"  etc. 

We  have  seen  that  the  recognizance  was  not  joint  and  sev- 
eral, but  several  only,  as  was  aveiTed  in  the  scire  facias.  Also 
that  the  judgment  was  therein  set  out  as  a  simple  judgment  of 
foi-feiture,  ^^  that  the  said  recognizance  be  taken  for  and 
declared  forfeited."  There  is  no  variance,  then,  between  the 
allegation  and  the  proof  as  to  the  judgment  It  is  certainly  a 
judgment  of  forfeiture,  and  the  recognizance  adjudged  for- 
feited is  identified  by  tlie  several  particulars  stated,  and 
beyond  doubt  by  its  designation  as  ^^  the  recognizance  herein." 
This  was  enough  to  entitle  the  people  to  final  judgment  in 
this  suit  for  execution,  according  to  the  actual  form,  force  and 
effect  of  the  recognizance.      The  People  v.  Witt,  19  111.  171. 

What  if  the  court  did  go  further  and  erroneously  chai*acter< 
izeit  as  joint  and  several?  That  was  in  excess  of  what  the 
statute  or  good  practice  required.  Landis  v.  The  People,  39 
111.  79 ;  Weese  v.  The  People,  19  111.  643 ;  Passfield  v.  The 
People,  3  Gilm.  406;  Briggs  v.  The  People,  13  111.  App.  172. 
It  was  corrected  by  the  recognizance  itself,  which  was  by 
reference  made  a  part  of  the  judgment.  Where  a  declaration 
on  an  appeal  bond  wrongly  described  it  as  payable  on  demand, 
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bnt  a  further  description  eliowed  it  payable  on  affirmance  of 
the  judgment  appealed  from,  the  Supreme  Coui-t  said  :  ."We 
think  there  was  no  substantial  variance.  The  mere  statement 
that  the  obligation  was  payable  on  demand  was  clearly  incon* 
sistent  with  the  full  description  of  it  in  the  declaration,  and 
might  well  be  disregarded  as  surplusage."  Walker  v.  Welch, 
14:  111.  277;  see  also  Benedict  v.  Dillehunt,  3  Scam.  287.  In 
this  case  all  that  followed  the  declaration  of  forfeiture  might 
well  be  so  regarded.  It  did  tlie  defendants  no  harm,  and  the 
whole  was  "  in  effect,"  as  was  held  in  a  like  case,  "  only  a  judg- 
ment of  forfeiture."     Weese  v.  The  People,  19  HI.  647-8. 

Lastly,  it  is  said  that  the  final  judgment  awarded  execution 
against  the  defendants  jointly.  It  appears  from  the  bill  of 
exceptions  that  the  court  "ordered  executions  severally 
against  the  defendants,  for  the  plaintiffs,  for  the  amount  of 
said  recognizance  and  the  costs."  As  entered  up  by  the  clerk 
the  judgment  is  "  that  the  People  of  the  State  of  Illinois 
have  execution  against  Joseph  Bradley,  principal,  for  the  sum 
of  one  thousand  dollars,  the  penalty  in  the  said  recognizance 
mentioned,  and  against  James  H.  Short  and  Eeuben  C.  Bradley, 
sureties  in  the  said  recognizance,  for  the  sum  of  one  thousand 
dollars  each,  together  with  the  costs  in  this  behalf  expended; 
said  executions  to  be  satisfied  by  the  payment  by  either  or  any 
of  the  said  defendants,  of  the  sum  of  one  thousand  dollars 
aforesaid." 

Although  as  a  form  for  such  a  case  this  might  be  improved, 
we  think  it  awarded  execution  severally,  according  to  the  form, 
force  and  effect  of  the  recognizance. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  Cir- 
cuit Comi;  will  be  afl^med. 
!  Judgment  affirmed. 
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Jacob  D.  Hebkimeb 

V. 

NoBA  Shea. 

IfiJHry  to  Pergonal  Efeeta  nf  SerfmiU — Ext€$8i9$  Damapeo — Abusive 
jAinguage  of  Counsel  Condemned* 

1.  In  an  action  by  a  serrant  u^I,  to  reeorer  damages  for  an  injury  to  her 
personal  effects,  resulting^  from  the  placing  of  them  in  tho  street  by  the 
defendant,  whose  services  she  had  leCttander  circumstances  of  great  provo- 
cation, it  is  held  that  a  verdict  for  thirteen  times  their  value  is  excessive. 

2.  This,  court  strongly  condemns  the  conduct  of  counsel  for  plaintiff  in 
the  trial  court,  in  the  use  of  extremely  abueive  language  in  speaking  of  the 
dafendanl,  much  of  such  language  referring  to  irrelevant  matters. 

'      [Opinion  filed  May  21,  1886.] 

Appeal  from  the  County  Court  of  Coles  County;  llie 
Hon.  Cha£le8  Bennett,  Judge,  presiding. 

Messrs.  Cbaio  &  Cbaio,  for  appellant 

Mr.  I.  MoGba.th,  for  appellee. 

Pleasants,  J.  This  suit  was  commenced  before  a  Justice  of 
the  Peace  by  appellee  against  appellant  for  injury  to  her  trunk 
and  bat,  which  together  and  including  two  plumes,  cost,  when 
new,  $16.40.  On  the  trial  in  the  County  Court,  upon  appeal, 
she  got  a  verdict  and  judgment  for  $200. 

It  appears  that  being  at  service  in  defendant's  family  at 
Mattoon,  in  the  afternoon,  at  the  close  of  the  first  week,  she 
and  the  other  hired  girl  changed  their  dresses,  and  went  to 
the  room  of  his  wife,  to  whom  plaintiff  abruptly  said,  '^Please, 
we  want  our  wages;  we  wish  to  quit" 

To  be  left,  as  she  was — in  delicate  health,  with  a  large  house, 
entirely  without  help,  by  a  concerted  movement  and  without 
a  moment's  notice — was  certainly  somewhat  provoking. 

Mrs.  Herkimer  called  her  husband,  who,  on  being  made 
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acquainted  with  the  situation,  after  ordering  them  to  go  to  the 
kitchen,  inquired  of  plaintiff  the  amonnt  of  her  wages,  and  on 
being  answered  '^  fonr  dollars,"  said  she  was  a  liar  and  asked 
his  wife.  She  in  turn  asked  plaintiff,  "when  did  you  come?'' 
and  the  reply  was  she  "  didn't  know  the  hour  nor  the  minute," 
which  seemed  to  strike  him — not  without  reason — as  imperti- 
nent, and  he  said  angi'ily,  "Answer  my  wife,  answer  my  wife," 
snapping  his  lingers  in  her  face  and  threatening  to  slap  her. 
After  some  further  words  about  a  broken  dish  plate,  in  which 
he  called  both  the  girls  liars  and  cursed  them,  he  paid  them 
their  wages  and  told  them  t^o  get  out  of  the  house  or  he 
would  kick  them  out. 

It  then  occurred  to  plaintiff,  that  though  she  had  dressed  to 
leave,  herself,  she  had  not  arranged  for  the  remoYal  of  her 
things,  and  so  was  under  a  necessity  to  ask  a  favor  where  she 
had  shown  no  disposition  to  grant  any.  If  he  had  discharged 
her  without  warning,  she  would  have  been  entitled  to  a  rea- 
sonable time  in  which  to  remove  them.  But  having  left  of 
her  own  will,  against  his,  and  without  giving  him  notice  or 
opportunity  to  supply  her  place,  she  had  no  just  claim  upon 
iiis  indulgence.  When  she  spoke  to  him  about  leaving  them 
until  she  could  send  for  them,  his  answer  again  was :  "  Get 
out  of  my  house  or  I'll  kick  you  out,"  which  could  hardly  be 
construed  as  consent,  express  or  implied.  The  instriiction 
given  to  the  jury  on  that  theory  was  without  foundation  in 
the  evidence. 

Nor  would  the  law  allow  anything  for  their  convenience  in 
that  behalf.  Having  determined  to  go  herself,  in  the  manner 
stated,  she  should  have  been  prepared  to  take  them  with  her. 
She  was  not  so  prepared  and  did  not  take  them.  He  would 
therefore  have  been  justified  in  removing  them  himself,  with- 
out delay,  being  liable  of  course,  if  he  undertook  to  do  so,  to 
make  compensation  for  any  injury  to  them  through  gross 
carelessness  in  handling  or  exposing  them,  and  for  malice  or 
wantonness  in  inflicting  it — to  punitive  damages  besides. 

He  waited,  however,  until  some  time  in  the  forenoon  of  the 
next  day,  when  he  and  his  son  carried  them  without  damage 
into  the  yard,  and  on  returning  from  his  farm  in  the  evening, 
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and  finding  them  still  there,  he  set  them  in  the  street  just  off 
the  sidewalk  and  close  to  the  hitching  post.  The  only  wit- 
ness who  testified  to  this,  except  the  defendant  himself,  says 
she  ^^  saw  him  take  the  ti*nnk  out  of  the  yard.  He  had  hold 
of  one  end  of  it,  and  dragged  it  out  into  the  highway  with 
one  end  on  the  ground.  He  threw  down  the  end  that  he  had 
up  in  a  very  savage  manner.  He  pitched  the  bandbox  out 
onto  the  ti*unk  and  it  fell  off.  He  went  and  got  it  and  set  it  on 
the  trunk  and  put  out  some  other  things  that  were  in  a  sack." 
The  witness  informed  a  neighbor,  who  soon  after  took  them 
to  his  house,  where  it  was  found  the  trunk  was  considcmbly 
broken,  the  lid  of  the  bandbox  off  and  the  hat  so  crushed  as 
to  be  of  little  if  any  value.  Plaintiff  testifies  she  left  them  all 
in  good  condition.  When  or  how  tlie  damage  was  done, 
f  ui'ther  than  as  above  stated,  was  not  shown. 

This  was  the  case  for  the  plaintiff  in  all  its  extent  The 
injury  sued  for  was  to  her  property  only,  measurable  in 
money  and  not  exceeding  $15,  conmaitted  by  a  man  of  quick 
and  ill-governed  temper,  already  heated  by  her  leaving  his 
service  as  she  did,  and  then  suddenly  inflamed  by  the  sight 
of  her  things  still  on  his  premises.  She  and  her  advisers 
seem  to  have  thought  it  could  be  fully  redressed  by  a  Justice 
of  the  Peace,  and  it  is  really  stmining  to  make  a  great  matter 
of  it  Had  it  been  properly  presented  upon  i&  merits  alone, 
we  should  have  hesitated  to  sustain  the  verdict 

But  it  was  not  In  his  opening  statement  her  attorney  told 
the  jury,  '^  Old  Jake  Herkimer  was  rich,  and  meaner  than  he 
was  rich ;  that  he  would  get  poor  people  to  work  for  him,  and 
never  pay  them;  that  the  court  dockets  were  loaded  down 
with  suits  against  him  by  poor  people  for  the  damnable  out- 
rages he  had  perpeti-ated,"  and  in  the  closing  argument,  that 
''he  was  a  robber,  that  he  was  no  gentleman,  that  he  was  a 
rich  man,  and  the  meanest  man  in  Coles  County;"  and  even 
when  admonished  by  the  court,  that  "he  would  not  take  back 
anything  he  had  said." 

It  is  true  appellant,  when  on  the  witness  stand,  used  some 
very  reprehensible  language — but  it  was  all  in  his  cross-exam- 
ination— to  counsel  who  had  thus  characterised  him,  and  who 
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lias  called  our  attention  to  it  by  an  additional  absti*aet,  which^ 
however,  omits  "what  was  the  beginning  if  not  the  eanse  of 
the  discreditable  exhibition.  The  record  shows  that  after  he 
had  stated  how  he  carried  the  trunk  out  the  subject  was  pur- 
sued as  follows :  "  Q.  You  let  it  down  carefully  f  A.  Yes. 
Q.  Gtently  ?  A.  Yes.  Q.  Were  you  afraid  of  hi*eaking 
the  paving  stones  ?  '* 

In  the  argument  filed  here  counsel ''  admit  that  Herkimer 
was  denounced  in  no  mild  terms/'  and  say  they  ^^were  but 
poorly  able  to  command  such  language  as  was  required  by  the 
exigencies  of  the  case." 

We  are  in  much  the  same  condition  with  reference  to  the 
manner  of  trying  any  case  in  a  court  of  justice;  but  would  be 
understood  to  condemn  it  in  terms  as  strong  as  the  proprieties 
of  the  bench  would  allow.  Hennies  v.  Vogel,  87  III.  242; 
Fox  V.  People,  95  HI.  71;  .Duffin  v.  People,  107  111.  113;  City 
of  Elgin  V.  Eaton,  9  111.  App.  93. 

From  the  verdict  here  rendered  it  may  be  presumed  it  was 
eflFective.  Assuming  that  something  could  be  properly  award-^ 
ed  by  way  of  punishment  to  the  defendant  for  his  conduct  in 
this  case,  but  nothing  for  loading  down  dockets,  outrages 
upon  the  poor  in  general,  or  other  irrelevant  meanness,  we 
think  thirteen  times  the  value  of  the  property  injured,  reaching 
the  limit  of  the  jurisdiction,  was  clearly  excessive,  and  must 
have  been  due,  in  part,  at  least,  to  prejudice  and  passion, 
which  these  means  were  so  well  adapted  to  arouse. 

The  judgment  will  therefore  be  reversed  and  the  cause  re- 
manded. 

Heveraed  and  remcmded. 
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James  DeLakd  et  al. 

V. 

William  Metzgeil 

Foreclosure  af  Mortgago^Note  by  Guardian  Payable  to  hie  Sueeeesot^-*- 
Failure  qf  ConMeration—'Delivery  in  Escrow, 

Upon  a  bill  filed  to  foreclose  a  mortgage,  given  to  secure  a  note  made 
by  the  guardian  of  a  minor  and  payable  to  his  successor  on  a  promise  by  the 
latter  to  credit  the  guardianship  account  of  the  maker,  and  to  procure  an  order 
from  the  County  Court  to  that  effect,  it  is  held:  That  an  answer  setting  up 
said  promise,  a  failure  of  performance,  and  the  pendency  of  a  suit  against 
the  maker  for  the  entire  balance  of  said  guardianship  account,  was  pertinent; 
that  the  promise  of  the  payee  did  not  bind  him  personally  or  as  guardian, 
and  that  the  note  was  either  without  consideration,  or  was  given  upon  a 
consideration  which  has  wholly  failed. 

[Opinion  filed  May  26, 1886.] 

Appeal  from  the  Circnit  Court  of  Do  Witt  Conntj;  the 
Hon.  Ctbus  Epleb,  Judge,  presiding. 

Messrs.  Moobb  &  Wabkbb,  for  appellants. 

The  want  or  failure  of  consideration  is  a  good  defense  to  an 
action  to  foreclose  a  mortgage.  Weaver  v.  Wilson,  48  HI. 
126;  Wears  v.  Pierce,  24  Pick.  141;  Hannah  v.  Hannah,  123 
Mass.  441;  Jones  on  Mortgages^  Sees.  610,  612,  1297  and 
1490,  and  cases  cited. 

A  guardian  can  only  compound  a  claim  with  the  approba- 
tion of  the  Probate  Court  Ch.  64,  Sec.  17,  R.  S.;  Sperry  v. 
Fanning,  80  IlL  871 ;  Mclntyre  v.  People,  103  lU.  142. 

Mr.  BioHABD  A.  Lemon,  for  appellee. 

Plrasants,  J.  This  was  a  bill  filed  by  appellee  against  ap- 
pellants and  others  to  foreclose  a  mortgage  executed  May  29, 
1883,  by  James  DeLand  and  Mary,  his  wife,  to  secure  a  note 
of  said  James,  of  the  same  date,  for  $4,492.79,  payable  to 
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"William  Metzger,  guardian  of  F.  BL  Magill,"  or  order,  on  or 
before  two  years  from  date,  with  interest  at  six  percent  Ap- 
pellant Emma  L.  Magill  was  a  junior  mort^gee. 

Appellants  filed  a  joint  and  several  answer,  averring  that  on 
the  28th  of  May,  1883,  complainant  was  by  the  County  Court 
of  De  Witt  County  appointed  guardian  of  Frederick  A  Ma_ 
gill,  to  succeed  respondent,  James  DeLand,  who  ,had  been  his 
guardian  for  many  years,  and  as  such  was  then  indebted  to  his 
said  ward  for  money  received  in  excess  of  what  he  had  paid 
out  in  about  the  sum  of  $16,000;  that  being  unable  to  pay  the 
same  or  any  part  thereof  to  his  successor,  the  latter  "promised 
the  defendants,  James  DeLand  and  Mary  DeLand,  that  if  the 
defendant,  James  DeLand,  would  turn  over  to  him,  the  com- 
plainant, a  large  amount  of  notes  and  mortgages  then  owned 
and  held  by  the  defendant,  James  DeLand,  of  the  value  of 
about  four  thousand  dollars,  and  make  and  deliver  to  the  com- 
plainant  the  note  in  said  bill  described,  and  the  defendant 
James  DeLand,  and  Mary  DeLand,  his  wife,  would  make,  exe- 
cute and  deliver  to  the  complainant  the  mortgage  mentioned 
in  said  bill,  the  defendant  Mary  DeLand,  releasing  her  home- 
stead and  dower  interests  in  and  by  said  mortgage  to  the  lands 
therein  described,  he,  the  complainant,  would  receive  and 
accept  such  notes  and  mortgages  and  the  note  and  mortgage  in 
said  bill  mentioned,  at  their  face  value,  principal  and  interest, 
to  wit:  $8,992.79,  as  so  much  cash,  credit  the  defendant  James 
DeLand  therewith  on  account  of  his  said  guardianship,  and 
procure  an  order  of  said  County  Court  to  that  effect,  and  that 
in  consideration  thereof,  and  for  no  other  consideration  what- 
ever," the  notes  and  mortgages  first  mentioned  were  delivered 
and  the  note  and  mortgage  in  said  bill  described  were  executed 
to  said  complainant. 

It  then  avers  that  complainant  has  not  so  credited  said 
James  DeLand  with  said  amount,  or  any  other  amount,  nor 
procured  an  allowance  of  the  same  by  said  County  Couii;,  but 
to  the  conti*ary  thereof  obtained  an  order  of  said  court  upon 
said  defendant  to  pay  over  the  whole  of  said  sum  of  $16,000 
to  complainant,  and  also  brought  a  suit  in  the  Circuit  Court 
for  said  county  against  said  defendant  and  his  sureties  on  his 
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gnardian's  bond  for  the  whole  of  said  sum  and  interest  there- 
on from  the  date  of  said  order  of  payment,  which  suit  is  still 
pending;  that  he  refuses  to  allow  said  defendant  and  his  sure- 
ties any  credit  in  said  suit  on  account  of  said  notes  and  mort- 
gages, which  he  still  holds  and  retains,  as  it  alleges  he  pro- 
cured them,  for  the  purpose  of  defrauding  resix>ndents  and 
each  of  them. 

To  all  of  this  matter,  exception  for  impertinence  was  sus- 
tained, and  i*espondents,  declining  to  make  furtlior  answer 
pui*8uant  to  the  rule  entered  thereon,  were  defaulted,  and  the 
bill  taken  ^pro  oanfesso^  on  which,  and  the  master  s  report  of 
proofs  and  computation  of  tlie  amount  due,  the  court  entered 
a  final  decree  of  foreclosure  and  sale  in  tlie  usual  form.  The 
respondents  appealed. 

Since  everything  in  the  answer,  aside  from  a  general  denial 
of  the  indebtedness  to  complainant  as  alleged,  and  of  his  right 
to  the  relief  sought,  which  are  conclusions  only,  was  embraced 
in  the  exception,  we  see  np  irregularity  in  requiring  a  further 
answer,  and  taking  the  bill  as  confessed  for  want  of  it.  Prac- 
tically, the  case  was  disposed  of  on  bill  and  answer,  and  the 
question  now  is  whether  the  answer  was  pertinent  and  sufil- 
cient,  which  depends  upon  the  construction  of  the  agreement 
therein  set  forth. 

DeLand  was  bound  to  pay  over  the  balance  chargeable 
against  him  in  money.  R  S.  Ch.  64,  Sec.  157.  Appellee,  as 
guardian  in  succession,  was  not  merely  imauthorized,  but  sub- 
stantially forbidden  to  accept  anything  in  lieu  of  it  without 
the  approbation  of  the  County  Court.  R.  S.  Ch.  64,  Sec.  17. 
A.  promise  to  do  so  would  therefore  have  been  void  or  at  least 
neffectual.  That  both  the  parties  knew  this,  is  evident  -from 
he  fui  ther  promise  to  obtain  a  proper  order  of  eaid  court  there- 
for. They  must  also  have  known,  for  it  amounts  to  the  same 
Ihing,  that  he  could  no  more  bind  himself  as  guardian — that 
is,  his  -ward's  estate — ^to  obtain  such  an  order,  than  to  accept 
the  securities  at  their  face  value  without  it 

It  can  not  then  be  supposed  that  an  absolute  promise  to  that 
effect  was  intended  or  understood  to  be  made  by  him  as  guard- 
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ian  or  otherwieo,  for  there  is  nothing  in  the  answer  to  indi* 
cate  that  he  said  or  did  anything  in  the  premises  otherwise 
than  as  guardian,  and  the  statement  of  his  promise  is  to  be 
construed  in  that  view.  "While  in  some  cases  an  absolute 
agreement  so  made,  but  which  could  not  be  so  enforced  from 
mere  want  of  authority  to  make  it,  might  bind  him  personally, 
the  point  here  is  that  in  this  case  he  did  not  make  such  an 
agreement  as  guardian,  and  the  inference  from  that,  and  the 
further  fact  that  he  acted  throughout  only  as  guardian,  is  that 
he  did  not  make  it  at  alL 

It  is  to  be  considered  also  that  there  was  no  consideration 
of  personal  advantage  to  him  for  such  a  promise,  and  that  in 
the  nature  of  the  case  performance  was  not  certainly  possible 
by  any  means  he  could  use.  It  would  have  been  unreasonable 
to  take  the  risk  of  daniages  for  a  failure  without  fault,  unless 
for  some  cori'esponding  benefit  in  the  event  of  success,  and 
even  then,  in  a  case  like  this,  it  would  have  been  but  little 
better  than  a  gambling  transaction. 

So  that  although  the  terms  employed  to  state  it  in  the 
answer  may  of  themselves  import  an  absolute  promise,  for 
the  reasons  above  given,  and  in  the  light  of  the  circumstances 
set  forth,  we  incline  to  think  it  was  really  only  conditional  in 
substance;  that  if  appellee  should  not  obtain  the  order  of  ap- 
proval mentioned,  the  note  and  mortgage  in  question  should 
be  of  no  effect.  That  would  have  been  lawful  and  reasonable, 
and  substantially  such  as  is  alleged. 

But  if  this  be  not  a  sound  construction,  we  are  clearly  of 
opinion  that  the  immediate  and  moving  consideration  for  the 
execution  of  the  note  and  mortgage  was  the  credit  to  be  act- 
ually and  effectually  given  upon  DeLand's  indebtedness  as 
guardian,  and  not  appellee's  promise  in  respect  to  it. 

In  either  view  the  answer  was  pertinent.  If  the  mortgage 
may  not  be  regarded  in  equity  as  having'  been  delivered  in 
escrow  to  appellee  in  his  individual  capacity,  for  him  as  guard- 
ian, upon  performance  of  the  condition,  it  was  upon  a  con- 
sideration which  has  wholly  failed. 

The  decree  is  therefore  reversed  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this  opinion. 

Meveraed  and  remanded. 
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City  op  Springfield 

V. 

Benjamik  M.  Griffith. 


21      93 

46  fm 


Municipal  Corporations — Change  of  Street  Grade — Damage  to  hot-^ 
Damnum  Absque  Injuria— FaWait^tf  heiween  Declaration  and  Proofs 

1.  In  an  action  to  recover  damages  alleged  to  have  resulted  from  the 
raising  of  the  street  grade  in  front  of  plaintiff's  lot,  it  is  held:  That  the 
expense  of  filling  up  the  lot  to  make  it  conform  to  the  new  street  level  can 
not  be  recovered  as  damages;  that  there  can  be  no  recovery  for  obstructing 
the  flow  of  surface  water  from  said  lot,  because  damages  therefor  were  not 
claimed  in  the  declaration;  and  that  there  should  have  been  no  allowance 
for  the  appeiurance  merely  of  the  plaintiff's  house,  unless  caused  by  the  eleva- 
tion of  the  street  as  distinguished  from  the  filling  up  of  the  lot. 

2.  It  seems  that  in  such  cases  there  can  be  no  recovery  for  depreciation 
by  effect  upon  appearance  merely  because  of  changes  wholly  external  to  the 
premises. 

[Opinion  filed  May  25,  1886.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Ceeighton,  Judge,  presiding. 

,    Messrs.  Greens,  Bitbnett  &  Huhphbet  and  Joseph  M. 
Grout,  for  appellant. 

A  city  may  lower  or  elevate  the  grades  of  its  streets  at  its 
pleasure,  when  it  is  done  in  good  faith,  with  a  view  to  fit  them 
for  use  as  streets,  to  meet  the  public  wants,  and  can  not  be 
made  liable  for  the  inconvenience  and  expenses  of  adjusting 
the  adjacent  property  to  the  grade  of  the  street  as  improved. 
Nevins  v.  Peoria,  41  111.  502;  Shawneetown  v.  Mason,  82  HI. 
337;  Rigney  v.  Chicago,  102  111.  64,  reviewing  authorities. 
The  presumption  is  that  those  who  purchase  lots  upon  streets 
calculate  the  chances  of  such  ele^vating  or  lowering  of  the 
grade  of  the  streets  as  the  increase  of  population  of  the  city 
may  require,  in  order  to  make  the  passage  to  or  from  the  sev- 
eral parts  safe  and  convenient;  and  as  their  purchases  are  al- 
ways voluntary,  they  may  indemnify  themselves  in  the  price 
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of  the  lots  which  they  buy,  or  take  the  chance  of  future  im 
provcments,  as  they  shall  see  fit.     8hawneetown  v.  Mason,  8Sk 
HI.  337;  Callender  v.  Marsh,  1  Pickering,  418. 

Messrs.  Pattoit  &  Hamilton,  for  appellee. 

.  Pleasants,  J.  Case  by  appellee,  for  damages  to  In's  resi- 
dence property  on  Sixth  Street,  in  the  City  of  Springfield, 
alleged  to  have  been  caused  by  raising  the  grade  of  said  street 
in  front  of  it 

The  ways  and  particulars  in  which  it  is  claimed  to  have  been 
thereby  done,  are  set  forth  in  several  counts,  respectively  as 
follows : 

1.  By  destroying  the  easy  and  inviting  access  to  and  from 
said  street  and  the  plaintiff's  premises. 

2.  By  putting  him  to  expense  for  raising  his  lots  to  make 
them  conform  to  the  grades  of  said  street  so  raised. 

3.  By  putting  him  to  expense  for  raising  his  lots  to  pro- 
tect them  from  the  overflow  of  water  accumulating  on  said 
street  so  raised. 

4.  Same  in  substance  as  tlie  third. 

5.  By  causing  the  water  accumulating  on  said  sti^eet  to  flow 
npon  said  premises  and  into  the  dwelling  house  and  cellar 
thereof. 

6.  Generally,  that  defendant  wrongfully  Raised  the  grade  of 
said  street  and  thereby  damaged  and  depreciated  the  value  of 
said  lots. 

Appellee's  lot  is  on  the  east  side  of  the  street,  fronting 
west,  and  sixty-five  feet  in  width.  His  house,  which  is  a 
story  and  a  half  high,  and  of  brick,  is  eight  or  ten  feet  from 
the  south  line  and  fifteen  from  the  north,  and  the  porch  is 
fourteen  from  the  front  fence.  It  was  built  on  a  ridge  higher 
than  the  street  and  running  diagonally  southeast  and  northwest, 
the  summit  of  which  at  the  north  line  was  ten  or  twelve  feet 
from  said  fence  and  at  the  south  about  thirty-two ;  so  that  sur- 
face water  falling  on  the  lot  west  of  the  line  between  these 
points  formerly  flowed  west  over  the  sidewalk  into  the  street. 
This  flow  was  arrested  at  the  sidewalk  by  the  raising  of  tlio 
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grade  about  eleven  inches;  and  to  prevent  the  consequent  for- 
mation of  a  pond  in  his  front  yard  and  the  flooding  of  his  cellar 
he  says  he  was  compelled  to  fill  np  his  lot  on  the  front.  He  did 
fill  it  on  the  north  part  up  to  the  surface  of  the  raised  sidewalk, 
which  gave  a  fall  of  two  and  a  half  inches  from  the  house  to 
the  sti'eet,  but  not  so  high  on  the  south  part,  from  which  he 
carried  the  water  by  tile  laid  from  his  southwest  corner  back 
to  a  sewer  in  the  alley. 

Tliis  work,  including  the  taking  np  and  relaying  of  stone 
and  brick  walks,  cost  him  $280.  But  this  was  only  a  choice  of 
evils,  for  the  filling  itself  necessarily  lessened  the  value  of  the 
property  in  various  ways,  nearly  stopping  his  ventilating  win- 
dows, dampening  the  floor  and  walls,  injuring  the  plaster,  pa- 
per and  paint,  etc.  The  most  serious  effect,  according  to  the 
evidence,  is  from  the  change  of  elevation.  The  porch,  which 
was  before  fourteen  inches  above  ground,  is  now  only  four  or 
Ave,  and  the  general  appearance  is  squatty  and  unwholesome. 
He  thinks  the  depreciation  is  from  $2,500  to  $3,000.  Other 
witnesses  corroborate  him  as  to  the  particular  facts,  and  sub- 
stantially as  to  his  estimate  of  the  damages,  the  lowest  being 
not  less  than  $1,000,  the  amount  found  by  the  verdict,  on 
which  the  court,  after  ovenniling  a  motion  for  a  new  trial, 
rendered  judgment. 

From  the  foregoing  statement,  which  is  in  substance  that  of 
appellee  himsi^lf,  it  appears  that  all  his  damage  is  in  the  cost 
of  filling  and  tiling  his  lot,  and  the  effect  of  it  upon  the  n;ar- 
ket  value  of  the  premises. 

Did  the  effect  of  the  city's  action  as  averred  compel  or 
justify  thia  filling,  so  as  to  make  it  legally  liable  for  all  this 
damage  ? 

It  can  not  be  claimed,  upon  the  evidence,  that  the  ac- 
cess to  and  from  the  street,  as  is  averred  in  the  first  count  of 
the  declaration,  or  the  easy  and  inviting  character  of  it,  as 
may  have  been  intended,  was  destroyed  by  the  raising  of  the 
street  grade  to  the  height  of  eleven  inches.  Its  impairment 
was  hardly  suflicient  to  be  of  itself  a  cause  of  action ;  cer- 
tainly not  to  compel  or  justify  the  filling  of  the  lot  as  a  remedy; 
nor  was    restoration  of  the    lost  conformity   to    grade  as 
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averred  in  the  second  connt,  for  such  conformity  for  its  own 
sake,  which  is  all  that  is  here  averred,  is  purely  a  matter  of 
taste  and  choice.  This  count  therefore  states  only  a  voluntary 
expenditure  for  the  gratification  of  fancy,  which  is  not  a 
cause  of  action. 

The  real,  if  not  the  sole  cause,  is  stated  in  the  third,  fourth, 
and  fifth  counts,  which  are  substantially  the  same,  namely : 
that  thedu'ect  and  necessary  effect  of  raising  the  street  grade 
was  to  cause  the  water,  accumulating  on  the  street,  to  flow  as  it 
had  not  been  used  to  flow,  to  and  upon  the  plaintiff's  premises, 
and  that  to  protect  them  from  such  overflow  he  was  com- 
pelled to  fill  and  raise  them  as  he  did. 

But  this  statement  is  not  shown  to  be  true,  and  is  shown  to 
be  not  true.  Upon  this  point  there  is  no  conflict  of  evidence. 
The  street-curbing  contained  all  the  water  that  accumulated 
on  the  street,  and  the  sidewalk  sloped  from  appellee's  fence 
to  the  curb.  The  water  that  troubled  him  was  what  fell 
wholly  on  his  own  premises.  His  case  against  the  city, 
therefore,  if  any  he  has,  is  for  obstructing  and  preventing  its 
flow  therefrom,  by  raising  the  street  grade  and  neglecting  to 
provide  suitable  culverts.  But  such  is  not  the  case  stated, 
nor  the  damage  claimed  by  the  declaration.  He  was  entitled 
to  recover  only  for  what  was  both  claimed  and  proved.  The 
first  instruction  for  plaintiflE  allowed  the  jury  too  great  lati- 
tude in  this  respect.  We  apprehend  they  awarded  upon  this 
evidence  all  they  would  have  awarded  upon  proof  that  the 
filling  was  necessary  to  keep  oflE  the  water  from  the  street. 

Nor  are  we  satisfied  with  the  allowance  of  damages  for  any 
effect  upon  the  appearance,  merely,  of  appellee's  building,  ex- 
cept such  as  was  caused  by  some  change  in  the  premises.  How 
much  was  allowed  for  .  squattiness,  and  how  far  that  was 
due  to  the  elevation  of  the  street,  apart  from  or  in  addition  to 
the  filling  of  the  lot,  is  entirely  uncertain ;  yet  from  the  evi- 
dence it  may  be  fairly  presumed  that  some  of  this  effect  was 
so  caused,  and  that  this  element  of  damage  entered  into  the 
finding.  Thus,  the  witness  Knickerbocker  was  askegl,  "  What 
difference,  if  any,  in  the  appearance  of  the  house,  was  made 
by  the  change  in  filling  up  the  steeet?"  to  which  objection  was 
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made,  bat  overruled,  and  he  answered :  "  It  looks  squatty  and 
low ;  lower  even  than  the  street.  Anybody,  to  look  at  it, 
would  naturally  think  the  first  floor  was  about  even  with  the 
sidewalk.  Before,  it  had  a  very  good  appearance — set  up 
i=D."  He  further  said,  "  I  would  not  consider  the  house  of  any 
value  after, the  grade  was  raised;"  and  Mr.  Cullom  says,  *^It 
lowered  the  house  by  comparison  with  the  street."  The  de- 
preciation by  effect,  upon  appearance  merely,  of  changes 
wholly  external  to  the  premises,  must  be  to  a  largo  extent 
matter  of  taste  and  fancy;  but  if  it  could  be  shown  by  reliable 
testimony,  we  think  it  would  be  damnum  absque  injuria^  and 
this  evidence  was  improperly  admitted.  Individuals  owning 
adjoining  lots  would  not  be  so  restricted  in  respect  to  their 
improvement,  and  we  see  no  reason  why  tlie  city  should  be  in 
res])ect  to  its  streets. 

On  the  whole,  we  are  satisfied  this  verdict,  as  to  a  large 
portion  of  the  damages  found,  is  unsupported  by  competent 
evidence,  and  that  the  court  erred  in  the  particulars  mentioned 
which  contributed  to  the  result  The  judgment  will  therefore 
be  reversed  and  the  cause  remanded. 

lieveraed  and  remanded. 


Stabne,  Dbesseb  &  Company 

V. 

William  Schlothane. 

Injury  to  La})orer  in  Coal  Mine— Co-Servant  a — Contributory  Negli- 
gence. 


21        97 
d98    I486 


1.  The  engineer  of  a  coal  mine,  whose  duty  it  is  to  lower  and  raise  the 
cages  used  in  the  operation  ot  the  mine,  and  a  common  laborer,  whose 
duty  it  is  to  prepare  the  bottom  of  the  shaft  to  receive  the  cages,  are  co- 
servants;  and  the  owners  of  the  mine  are  not  liable  for  damages  resulting 
to  the  latter  through  the  negligence  of  the  former. 

2.  In  the  case  presented,  upon  a  review  of  the  facts^  this  court  holds 
that  a  laborer  so  employed  can  not  recover  for  injuries  sustained  in  the 
course  of  his  employment,  es^cially  as  he  appears  to  have  contributed  to 
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the  nefifligence,  if  any,  and  although  directed  to  continue  at  work  by  an- 
other servant  of  the  owners. 

[Opinion  filed  May  25,  1886.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon,  J.  A.  Ceeighton,  Judge,  presiding. 

• 

Messrs.  Patton  &  Hamilton,  for  appellants. 

Wadsworth  and  appellee  were  fellow-servants,  and  appel- 
lants can  not  be  held  responsible  for  any  act  of  either,  affect- 
ing the  safety  of  the  other.  C.  &  N.  W,  R  E.  Co.  v.  Mo- 
i-anda,  93  111.  302;  Same  v.  Same,  108  HI.  576 ;  C.  &  E.  I.  R. 
R  Co.  V.  Geaiy,  110  Dl.  383 ;  Abend  v.  T.  H.  &  L  R  R 
Co.,  Ill  111.  202. 

There  are  a  number  of  earlier  cases  in  which  the  Supreme 
Court  has  held  that  no  recovery  could  be  had,  because  the 
person  injured  and  the  one  whose  negligence  caused  the  in- 
jury were  fellow-servants. 

In  Honner  v.  I.  C.  R  R  Co.,  15  HI.  500,  the  injury  was 
caused  by  the  negligence  of  co-servants  in  adjusting  a  turn- 
table. In  I.  C.  R  R  Co.  V.  Cox,  21  HI.  23,  the  negligence  of 
the  conductor  and  engineer  of  a  wood  train  caused  the  injury 
to  a  laborer  on  the  train.  The  case  of  C.  &  A.  R  R  Co.  v. 
Keefe,  47  111.  108,  is  similar  in  its  facts  to  the  Cox  case.  In 
C.  &  A  R  R  Co.  V.  Murphy,  53  HI.  336,  a  laborer  was  hurt 
through  the  negligence  of  the  engineer  of  a  switch-engine. 
In  Gartland  v.  T.,  W.  &  W.  R  R  Co.,  67  111.  498,  the  in- 
jury  was  the  result  of  the  negligence  of  co-servants  in  moving 
cars.  In  St  L.  &  S.  E..R  R  Co.  v.  Britz,  72  HI.  256,  the 
man  injured  was  a  shoveler  employed  on  a  construction  train, 
who  was  hurt  through  the  negligence  of  the  engineer  or 
brakeman.  *  In  I.  C.  R.  R  Co.  v.  Keen,  72  HI.  512,  tlie  plaint- 
iff's intestate,  who  was  a  brakeman  on  a  water  train,  was 
killed  by  the  explosion  of  the  boiler  of  the  engine  drawing 
the  train,  caused  by  the  carelessness  of  the  engineer.  In  T., 
W.  &  W.  R  R  Co.  V.  Durkin,  76  111.  395,  the  death  of  plaint- 
iff^s  intestate,  who  was  a  laborer  on  a  gravel  train,  was  caused 
by  the  negligence  of  the  engineer  of  the  train.    In  C.  &  A. 


Third  District— May  Term,  1886.  99 

Starne,  Dresser  &  Co.  t.  Schlothaoe. 

- 

R  R.  Co.  V.  Bash,  84  111.  571,  the  injured  person  was  a  brake- 
man,  and  the  accident  was,  in  part,  the  result  of  the  careless- 
ness of  the  engineer,  who  so  suddenly  started  the  train  that 
Bush  was  thrown  under  it  In  Yaltez  v.  O.  &  M.  E.  E.  Co., 
85  111.  500,  a  car  repairer  at  a  station  was  injured  by  the  neg- 
ligence of  the  engineer  of  a  switch  engine. 

A  master  is  not  liable  for  an  injury  sustained  by  one  of  his 
employes  through  the  negligence-  of  the  |foreman  having 
charge  and  conti'ol  of  him  and  others,  unless  the  foreman  had 
power  to  discharge  employes,  or  the  master  was  negligent  in 
employing  him.  Peterson  v.  Whitebreast  Coal  Co.,  50  Iowa, 
673;  Keystone  Bridge  Co.  v.  Newberry,  96  Pa.  St.  246;  Le- 
high Yalley  Coal  Co.  v.  Jones,  5  Noms,  483;  D.  &  H.  Canal 
Co.  V.  Carroll,  8  Noms,  374. 

When  the  service  undertaken  ^s  extra  hazardous,  and  the 
employe  having  knowledge  of  its  chai*acter,  continues  in  it, 
he  can  not  maintain  an  action  for  injuries  received  while  in 
the  performance  of  the  labor.  Or  if  he  discovers  that  the 
service  has  become  more  hazardous  than  usual,  or  than  he  an- 
ticipated, the  rule  is,  he  must  quit  the  service  or  assume  the 
extra  risk  to  which  he  is  exposed.  The  master  is  under  no 
obligation  to  take  more  care  of  the  servant  than  the  servant 
is  willing  to  observe  for  his  own  personal  safety.  I.,  B.  & 
W.  R  R  Co.  V.  Flanigan,  77  HI.  365 ;  Pennsylvania  Co.  v. 
Lynch,  90  HI.  333 ;  Missouri  Furnace  Co.  v.  Abend,  107  HI. 
44 ;  Simmons  v.  C.  &  T.  B.  K  Co.,  110  Bl.  340 ;  Abend  y.  T. 
H.  &  1  E.  R  Co.,  Ill  111.  202. 

Messrs.  McCleenaitd  &  Keys  and  N.  M.  Bboadwbll,  for 
appellee. 

The  law  holds  appellants  to  the  exercise  of  the  highest  de- 
gree of  care  and  caution.    But  they  were  grossly  negligent. 

They  permitted  the  cages  to  be  lowered  and  hoisted  without 
signal  or  warning  of  any  kind.  At  the  bottom  of  the 
shaft,  where  every  few  minutes  one  of  the  cages  would  land, 
there  was  no  railing  or  other  structure  to  protect  the  man 
from  injury  by  the  cage,  who  mfght  come  to  the  bottom  of 
the  shaft 
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It  was  negligence  on  the  part  of  the  appellants  to  require 
the  service  of  appellee  of  dipping  the  water  from  the  pump 
when  the  cages  were  in  operation.  It  was  their  duty  to 
provide  such  means  and  appliances  as  would  reasonably  insure 
the  employe  against  injury  while  engaged  in  his  work.  There 
was  an  easier  and  safer  way  of  removing  the  water  from  the 
sump  than  by  having  the  appellee  dip  the  water  therefrom, 
and  that  was  by  lifting  the  same  by  a  pump. 

Appellee  was  hurt  because  the  cage  suddenly  and  rapidly 
descended  upon  him  without  warning  or  signal  of  any  kind ; 
because  the  appellants  required  the  particular  service  of  appel- 
lee when  the  cages  were  in  operation ;  because  appellants  did 
not  provide  proper  means  and  appliances  to  protect  appellee 
from  injury  while  engaged  in  his  work ;  because  the  pump 
was  out  of  repair  and  not  working,  and  because  appellants 
negligently  permitted  the  steam  to  escape  into  the  shaft  at  the 
bottom  thereof,  so  as  to  prevent  appellee  from  either  seeing 
or  hearing  the  approach  of  the  cage. 

Appellee  and  Wadsworth  did  not  co-operate  in  the  per- 
formance of  their  duties.  The  dipping  of  the  water  by  appel- 
lee had  no  possible  connection  with  Wadsworth  acting  as 
superintendent  or  trackman. 

Where  a  person  in  the  employ  of  another  is  commanded  by 
a  fellow-servant,  but  to  whom  he  is  so  subordinate  that  he  is 
compelled  to  obey  his  direction,  to  do  an  act  in  the  same  gen- 
eral service  and  extra  hazardous  in  its  character,  and  in  doing 
the  same  the  servant  so  directed  receives  injuries,  occasioned 
by  the  negligence  of  another  servant  employed  in  the  partic- 
ular line  of  service  in  wSich  the  act  was  being  done,  the  com- 
mon employer  i^ill  be  liable  to  the  servant  so  injured.  Lalor 
V.  0.,  B.  &  Q.  E.  R  Co.,  62  Bl.  401. 

Pleasants,  J.  The  declaration  in  this  case  sets  forth  that 
defendants,  the  appellants,  owned  a  coal  mine  more  than 
200  feet  below  the  surface  of  the  earth,  and  operated  the 
same  through  a  shaft  with  heavy  cages  lowered  and  hoisted 
by  steam  power,  and  that  plaintiff  was  employed  at  common 
labor  about  the  bottom  of  said  shaft    Four  of  the  counts, 
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alike  in  sabfitance,  aver  it  was  their  daty  so  to  manage  said 
machinery  and  appliances,  and  let  down  said  cages  so  slowly 
and  cautiously  as  to  prevent  harm  and  injury  to  the  plaintiff 
while  engaged  at  such  labor,  and  to  give  him  warning  of  their 
descent,  that  he  might  move  out  of  their  way  before  they 
should  reach  him;  aiid  a  Jifth,  that  it  was  their  duty  to  keep 
the  shaf  tway  clear  of  steam  or  other  matter  that  would  ob- 
struct his  vision, and  prevent  his  seeing  them;  but  that  on  the 
20th  of  January,  1882,  they  let  down  a  cage  while  the  shaft 
was  fQled  with  steam,  without  wai*ning  him,  and  so  swiftly 
and  incautiously  that  while  performing  labor  as  aforesaid, 
with  due  care  and  caution,  he  was  unable  to  see  it  descending 
or  to  escape  from  it,  and  was  caught  under  it  and  thereby 
badly  crushed  and  injured. 

The  trial  resulted  in  a  verdict  for  the"*  plaintiiSf  for  $500 
damages,  which  the  court  refused  to  set  aside,  and  upon  the 
enti^  of  judgment  thereon  the  defendants  appealed. 

It  appears  that  the  shaft  was  about  250  feet  deep. 
Two  cages  lowered  and  hoisted  by  steam  power  from  an 
engine  thirty-five  feet  distant  from  it,  were  used  to  carry 
up  and  down  men,  coal,  and  whatever  else  went  to  or  came 
from  the  mine.  They  were  operated  by  a  rope  over  pul- 
leys, and  as  one  came  up  the  other  went  down.  They  were 
lowered  even  with  the  bottom  of  the  pit  so  that  the  coal 
trucks  could  be  pushed  directly  on  and  off  them,  and  rested 
on  timbers  over  a  sump  or  sink  in  which  water  constantly  ac- 
cumulated. So  much  of  this  as  was  needed  for  the  purpose, 
was  bailed  into  barrels  and  supplied  drink  for  the  mules,  of 
which  there  were  fifteen  being  worked  in  the  mine,  and  the 
rest  was  pumped  out  by  steam  power  when  the  pipe  was  in 
order,  and  when  not,  was  also  bailed  by  hand  with  buckets  into 
barrels,  and  hauled  out  of  the  way.  It  was  necessary  to  do 
this  in  order  to  get  the  cars  on  and  off  the  cage,  to  and  from 
the  tracks.  If  it  ovei-flowed,  it  would  be  difficult  to  let  down 
or  raise  the  cage  or  adjust  it  to  the  tracks.  At  the  time  of 
the  accident  the  pipe  was  out  of  order  so  that  the  pump 
could  not  be  used. 

Among  those  employed  below  was  a  eager,  Cooper,  who 
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had  charge  of  the  cages  at  the  bottom — pushed  the  loaded  cars 
on  and  the  empties  off.  He  had  communication  with  the 
engineer  above  by  means  of  a  wire  attached  to  a  bell  in  the 
engine  house,  and  indicated  to  him  by  the  number  of  bells 
when  to  lower,  when  to  hoist,  when  to  lower  slowly,  and  when 
to  let  the  cage  stand.  The  engineer  was  not  to  move  a  cage 
without  his  signal.  This,  however,  was  an  arrangement 
between  them  alone.  Nor  was  it  observed  except  when  they 
were  raising  coal.  Before  doing  that,  of  course,  the  men  who 
worked  below,  including  the  eager  himself,  had  to  be  let 
down,  and  this  was  done  without  warning  to  those  already 
down,  except  at  times,  by  hallooing  from  the  landing  at  the 
surface  or  from  the  cage  as  it  descended. 

But  no  signal  was  required  to  be  given,  nor  was  any  system 
used  to  warn  pei*sons  at  the  bottom,  of  its  approach.  They 
depended  on  seeing  or  hearing  it  No  coal  was  raised  in  the 
morning  before  the  accident  in  question  occurred,  which  was 
between  eight  and  ten  o'clock.  They  had  been  repairing  the 
boiler  and  were  late  in  getting  up  steam. 

There  was  also  a  roadman,  Wadsworth,  whose  special  duty 
it  was  to  lay  and  take  care  of  the  tracks  in  the  mine  and  the 
pit  cars,  and  to  timber  and  to  wall  under  the  driveway — in 
general,  to  see  to  the  facilities  for  getting  the  coal  from  tlie 
rooms  to  the  bottom  of  the  shaft.  But  in  the  absence  of 
Halm,  who  was  superintendent  and  immediate  director  of  the 
work  and  men  above  and  below,  he  took  some  general  charge, 
in  fact,  of  the  work  and  men  in  the  pit.  He  did  not  hire  nor 
discharge  anybody  and  had  no  authority  whatever. 

He  was  sometimes  called  the  pit  boss  by  some  of  the  men, 
but  there  was  no  pit  boss,  because  Hahn  was  generally  within 
call,  and  all  the  men  were  alike  subject,  immediately,  to  his 
orders.  Wadsworth  never  had  anything  to  do  with  signaling 
the  engineer. 

Appellee  was  employed  to  take  care  of  the  mules  and  as  a 
common  laborer  to  help  anybody  in  anything  he  could  do,  as 
he  should  be  called  on.  It  was  a  part  of  his  duty  to  bail  out 
the  sump  when  necessary,  though  others  sometimes  did  it 
without  him  and  at  others  assisted  him  in  doing  it.     On  the 
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moiiiiiig  of  the  accident  he  was  so  engaged  for  about  two 
hours  before  they  got  up  steam.  He  sajs  as  soon  as  they  did 
get  it  up,  they  tamed  it  into  the  shaft  for  ventilation  as  he 
supposed,  though  he  had  never  known  it  to  be  done  before. 
He  continued  at  this  work  a  little  while  after,  and  until  the 
north  cage,  which  had  been  resting  on  the  bottom,  was  pulled  ^ 
up,  when  he  left.  Wadsworth  coming  up,  asked  why  he  had 
stopped  dipping.  He  replied  because  they  had  just  taken  that 
cage  away.^  Wadswortli  then  said,  "  Ton  needn't  be  afraid 
they  will  let  the  cage  on  you,  I  want  you  to  hurry  up  and  get 
that  water  out/'  and  passed  on.  Appellee  waited  a  few  min- 
utes and  then,  everything  appearing  quiet  in  the  shaft, 
I'esnmed  the  work  and  continued  at  it  some  ten  or  fifteen  min- 
utes, when  the  south  cage  came  down  upon  and  crushed  him. 

Just  at  that  time  the  shaft  was  so  full  of  steam  he  could 
not  see  it  coming,  and  the  hissing  was  so  loud  he  could  not 
hear  it.  No  signal  had  been  given.  The  eager,  who  was 
assisting  him  by  taking  the  buckets  as  he  handed  them  up 
and  emptying  them  into  the  baiTcl,  saw  it  just  before  it  struck 
him,  and  rang  the  bell  several  times  and  then  hallooed,  but 
the  lowering  was  not  stopped  nor  was  the  cage  lifted  off  him 
by  the  engine.     The  men  pried  it  off  and  took  him  out. 

It  does  not  appear  that  either  of  the  appellants  was  about 
the  premises  tliat  morning,  or  that  Hahn,  though  present 
above,  directly  or  indirectly  gave  an  order  to  appellee  about 
dipping,  or  to  the  engineer  about  letting  steam  into  the  shaft, 
or  lowering  the  cage.  Nor  did  Wadsworth,  f  urtlier  than  has 
been  stated.  Camp,  the  engineer  then  in  charge,  died  before 
the  commencement  of  the  suit 

The  foregoing  is  believed  to  be  a  full  and  fair  statement  of 
appellants'  case  upon  the  evidence.  There  is  no  controversy 
as  to  these  facts,  excepting  the  authority  of  Wadswortli 
over  him.  He  and  some  other  witnesses  say  he  was  under 
his  direction  as  pit  boss.    Wadsworth  and  others  deny  it. 

On  the  whole  we  think  he  was  no  more  under  Wads- 
worth's  direction  than  of  any  other  employe  whom  he  as- 
sisted for  the  time  being. 

But  however  that  may  be,  we  are  of  opinion  the  verdict 
was  against  the  law.     Upon  tlie  facts  shown,   including  the 
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assumption  of  Wadsworth's  authority,  appellants  are  not 
liable  for  the  injury.  The  only  acts  of  negligence  charged 
are  the  manner  of  letting  down  the  cage  and  the  let- 
ting of  steam  into  the  shaft  These  were  acts  of  the  engi- 
neer, without  special  direction  from  appellants,  and  he  was  a 
^fellow-servant  of  appellee.  The  employment  of  the  one  was 
to  prepare  4he  bottom  of  the  shaft  to  receive  the  cage,  and  of 
the  other  to  lower  the  cage  upon  the  bottom  so  prepared. 
They  habitually  co-operated  to  the  same  particular  end. 

]N'or  is  it  clear  that  the  engineer  was  in  fault.  It  was  not  in- 
cumbent upon  him  at  his  engine  to  give  the  men  below  any 
special  warning  of  the  descent  of  the  cage.  The  ascent  of  the 
other  was  notice  of  its  imminence,  and  its  descent  could  be 
seen  or  heard  by  ordinary  care  to  observe,  which  was  the  duty 
of  those  working  where  they  were  liable  to  be  injured  by  it. 
If  the  steam  in  the  shaft  was  unusual  and  hindered,  it  was  there 
for  a  proper  and  important  purpose,  according  to  appellee.  It 
gave  ample  notice  of  its  presence.  Its  effect  upon  the  senses 
of  sight  and  hearing  were  clearly  apparent,  and  imposed  a 
greater  degree  of  watchfulness  on  the  part  of  those  who  were 
exposed,  to  avoid  injury.  What  duty,  then,  did  the  engineer 
disregard  i 

Appellee  saw  the  danger  and  spoke  of  it.  For  that  reason 
he  quit  the  work  and  did  not  immediately  obey  the  direction 
to  resume  it.  He  knew  that  Wadsworth's  expression  was  but 
an  opinion,  that  he  had  nothing  to  do  with  '  signaling  the  en- 
gineer, and  that  the  eager,  his  assistant  at  the  time,  could  sig- 
nal him ;  and  with  this  knowledge  he  voluntarily  took  the  risk, 
which  yet  involved  no  negligence  of  the  engineer. 

His  right  to  recover  is  not  put  upon  the  ground  of  Wads- 
worth's  statement  and  direction.  That  is  expressly  disclaimed 
in  the  argument  If  it  were  and  Wadsworth  had  authority 
to  direct  him.  he  did  not  direct  him  to  do  anything  out  of  the 
line  of  his  employment,  and  therefore  the  case  of  Lalor  v.  C, 
B.  &  Q.  K  R.  Co.,  52  111.  401,  is  not  in  point 

For  these  reasons  the  verdict  ought  to  have  been  set  aside, 
and  for  the  error  in  refusing  to  do  it  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Heversed  and  remandecL 
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Thomas  Knox,  Sr., 

V. 

Louis  Oswald. 

Mortgages^Crop  Raised  qfttr  Foreclosure  and  Sale — Rights  ^  Bona 
Fide  Purchaser, 

1.  Where  a  mortgagor  remains  in  possession  after  foreclosure  and  sale, 
and  produces  a  crop,  one  who  purchases  such  crop  in  good  &ith  and  be< 
fore  the  appointment  of  a  receiver,  will  he  protected. 

2.  In  the  case  presented  it  is  held  that  the  court  below  improperly 
ustained  exceptions  to  the  answer,  which  distinctly  denies  the  good  faith 
of  the  purchaser  of  the  crop. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  tha  Oircait  0  ourt  of  Greene  Oountj  ;  the  Hon. 
Ctbus  £pl£&,  Jadge,  presiding. 

Mr.  Mask  Meyebstkin,  for  appellant. 

When  the  mortgagor  is  left  in  possession,  the  true  inference 
to  be  di*awn  is  an  agi*eement  that  he  shall  possess  the  prem- 
ises at  will  in  the  strictest  sense,  and  he  is  not  even  entitled 
to  reap  the  crop. 

The  crops  growing  on  mortgaged  land  are  covered  by  the 
mortgage,  whether  planted  before  or  after  its  execution, 
until  they  are  severed,  and  the  lien  of  the  mortgagee  attaches 
as  well  to  the  crops  as  to  the  land.  Bankin  v.  Kinscy,  7  III* 
App.  215;  Yates  V.  Smith,  11  111.  App.  459;  Anderson  v. 
Strauss,  98  III.  485  ;  Turner  v.  Armstrong,  9  111.  App.  24 ; 
Sngden  v.  Beasley,  9  111.  App.  71. 

The  sale  under  foreclosure  did  not  exhaust  the  mortgage 
lien.     Haas  v.  Chicago  Building  Society,  89  HI.  498. 

Mr.  John  G.  Henderson,  for  appellee. 

The  purchaser  takes  crops  growing  at  time  of  sale.  Jones 
V.  Thomas,  8  Blackf.  428.  But  where  a  purchaser  under  a 
foreclosure  sale  suffers  the  moi-tgagor  or  one  claiming  under 
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him,  to  occupy  the  premises  without  interference,  the  occu- 
pant may  plant  crops  and  claim  them  as  emblements.  1 
Washb.  Real  Prop.,  138,  Sec.  21;  Allen  v.  Carpenter,  15  Mich. 
38. 

The  case  at  bar  is  a  stronger  one  tlian  the  Michigan  case, 
for  it  seems  that  the  mortgagee  dispossessed  the  mortgagor  at 
the  end  of  three  months  in  that  case,  while  in  this  case  the  mort- 
gagor is  still  in  tlie  undisturbed  possession  of  the  premises. 

Tlie  mortgagee  may  at  any  time,  after  default,  enter  and 
take  possession  of  the  land  by  ejectment  or  writ  of  entry, 
though  he  can  not  make  the  mortgagor  account  for  past  or 
bygone  rents,  for  he  possessed  in  his  own  right,  and  not  in 
tlie  character  of  a  receiver.  Silverman  v.  N.  Y.  Mutual  Life 
Ins.  Co.,  5  111.  App.  124. 

After  condition  broken,  the  mortgagee  may  enter  and  ren- 
der his  security  productive  by  the  pei-ception  of  the  rents  and 
profits.  But,  like  owner  of  the  freehold,  the  mortgagor  is  not 
required  to  account  to  the  mortgagee  for  rents  and  profits 
while  he  remains  in  possession.  Moore  y.  Tatman,  44  HI. 
367 ;  M.,  V.  &  W.  E.  R.  Co.  v.  U.  8.  Ex.  Co.,  81  111.  534 ; 
Amer.  Bridge  Co.  v.  Heidelbach,  94  U.  S.  798. 

Conger,  J.  A  bill  in  chancery  was  filed  by  appellant 
Knox,  to  foreclose  a  mortgage  executed  to  him  by  Roberts, 
a  decree  obtained,  and  on  the  30th  of  April,  1885,  the 
Master  in  Chancery  sold  the  land,  and  Knox  became  the 
purchaser  for  $3,300,  leaving  a  deficiency  of  the  total  amount 
of  the  decree,  intei^est  and  Costs,  of  $478.49.  Roberts  remain- 
ing in  possession  in  the  spring  of  1885  and  after  the  sale, 
planted  a  crop  of  corn  upon  the  promises  and  on  the  18th  tJay 
of  August,  1885,  as  Oswald  claims,  he  bought  said  crop  of 
corn  from  Roberts  for  a  vafuable  consideration,  and  in  good 
faith. 

It  also  appears  that  on  September  11,  1885,  an  execution 
was  issued  for  said  deficiency  against  Roberts,  and  was  re- 
tunied  September  15,  1885,  by  the  SheriflE,  nulla  bona.  On 
the  2d  day  of  October,  1885,  on  the  petition  of  Knox  and  by 
virtue  of  a  provision  of  the  mortgage,  the  court  in  the  same  case 
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entered  an  order  appointing  a  receiver  to  take  charge  of  and 
sell  said  com  crop* 

At  the  Febniary  term,  1886,  the  said  Oswald  filed  a  petition 
showing  that  he  purchased  said  corn  in  good  faith  without  any 
knowledge  that  £nox  had  anj  claim  upon  it,  that  he  is  the 
owner  of  it,  etc 

To  this  petition  Knox  filed  an  answer  setting  up  at  length 
the  foreclosure  proceedings,  the  sale,  the  deficiency,  the  a^v 
pointraent  of  a  i*eceiver,  and  concludes  with  an  averment  that 
Oswald  did  not  purchase  the  com  in  good  faith  or  otherwise, 
and  that  such  pretended  purchase  is  only  a  pretense  to  defraud 
him,  etc.  Exceptions  to  this  answer  were  tiled,  sustained  by 
the  court,  and  a  decree  entei'ed  finding  the  property  in  the 
com  to  be  in  Oswald,  from  which  finding  of  the  court  Knox 
appeals. 

The  qnestion  presented  is  not,  as  counsel  for  appellant 
seem  to  suppose,  whether  all  crops  growing  upon  the  mort- 
gaged premises  at  the  sale  pass  to  the  purchaser,  nor  the  power 
of  the  receiver  to  collect  the  rents,  issues  and  profits  arising 
out  of  the  land,  nor  whether  the  mortgage  security  was-  ex- 
hausted by  the  sale.  These  propositions  may  all  be  as  contended 
by  appellant,  but  neither,  in  our  judgment,  would  give  him 
a  right  to  the  property  in  question. 

It  is  not  only  the  right  of  mortgagor  and  mortgagee,  but 
those  of  an  innocent  purchaser  for  value,  which  are  to  be  con- 
sidered. From  the  day  of  the  sale  to  the  appointment  of  the 
receiver,  whatever  the  rights  of  the  mortgagee  may  have  been 
to  reach  crops  grown  in  the  meantime  while  the  property  of 
Eoberts,  or  his  interest  in  rents,  it  is,  we  think,  clear,  there 
was  no  such  existing  lien  upon  such  corn  as  would  prevent 
Oswald  from  purchasing  it  from  Eoberts  in  good  faith  and  for 
a  valuable  Consideration. 

As  was  said  in  Haas  v.  Chicago  Building  Society,  89  111. 
498,  "  The  security,  plainly,  is  not  exhausted  by  the  sale,  for 
there  is  a  fund  included  in  it  which  is  secondarily  liable.  It 
is  true  the  mortgagee  has  elected  to  foreclose  and  sell,  but 
then  he  has  pursued  that  remedy  to  the  end  and  without  get- 
ting satisfaction  of  his  debt,  and  he  may  avail  himself  of  any 
just  and  equitable  means  of  collecting  the  residue." 
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Tlie  just  and  equitable  means  to  which,  in  this  case,  the 
uioi*tgagee  might  resort  to  collect  the  residue  of  his  debt 
after  the  sale,  would .  be  to  ask  tliat  a  receiver  take  possession 
of  the  mortgaged  premises,  and  apply  from  that  date  whatever 
could  be  found  of  the  mortgagor's  interest  in  the  premises ; 
but  we  think  it  would  be  not  only  unjust  but  inequitable  to 
permit  the  i-eceiver  to  seize  this  corn  raised  upon  the  mort- 
gaged premises,  during  a  time  when  the  mortgagor  had  a  right 
to  their  possession  and  control,  and  sold  to  an  innocent  pur- 
chaser for  value  before  the  mortgagee  had  taken  any  steps  to 
enforce  his  latent  and  dormant  rights. 

We  have  discussed  the  question  thus  far  upon  the  theory 
that  Oswald's  petition  was  true.  We  think,  however,  the 
court  eri'ed  in  sustaining  the  exceptions  to  the  answer  of 
Knox,  for  in  this  answer  he  distinctly  denies  that  Oswald  was 
a  purchaser  in  good  faith  or  otherwise.  If  that  part  of  the 
answer  is  true,  then  Oswald  has  no  right  to  interfere. 

Issue  should  have  been  joined  upon  this  question,  and  if,  upon 
a  trial,  Oswald's  petition  had  been  found  time  in  this  respect, 
then  the  finding  of  the  conrt  would  have  been  proper. 

The  decree  of  the  Circuit  Court  will  therefore  be  revereed 
and  the  cause  remanded,  that  issue  may  be  joined  upon  the 
petition  and  answer  as  to  the  purchase  in  good  faith  and  for 
value  on  the  part  of  Oswald  and  that  a  decree  may  be  entered 
in  accordance  with  the  fiiHJiing  upon  that  question. 

JSeversed  and  remanded. 


JosEPHus  Scott 

V. 

Samuel  P.  Sharp  and  J.  H.  Bice. 

Contradictory  Evidence — Question  for  Jury. 

Where  the  only  ground  relied  upon  for  the  reversal  of  a  judgment  is  that 
the  verdict  is  contrary  to  the  evidence,  and  the  evidence  is  so  contradictory 
that,  in  the  opinion  of  this  court,  it  was  for  the  jury  to  decide  which  side 
was  worthy  of  belief,  their  finding  will  not  be  disturbed. 

[Opinion  filed  August  26,  1886.1 
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In  ebbob  to  the  Circnit  Court  of  Edgar  County;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

Mr.  BoBEBT  L.  McKiNLAY,  for  plaintiff  in  error. 

Where  the  jury  capriciously  disregard  the  evidence  a  new 
trial  should  be  granted.  C,  B.  <fc  Q.  R  E.  Co.  v.  Stumps,  69 
Dl.  409. 

A  verdict  against  the  evidence  can  not  be  sustained.  C.  & 
A.  R  R  Co.  V.  Eice,  71  111.  567. 

In  all  cases  where  the  verdict  is  palpably  against  the  weight 
of  the  evidence  it  should  be  set  aside*    Belden  v.  Innis,  84 

m.  78. 

Messrs.  H.  S.  Takneb  and  William  E.  David,  for  defend- 
ants in  error. 

Conflicting  testimony  is  left  to  the  jury,  and  it  is  the  prov- 
ince of  that  body  to  weigh  it,  and  unless  gross  wrong  is  per- 
petrated by  the  jury  the  verdict  will  not  be  disturbed.  Car- 
penter V.  Ambroson,  20  111.  170. 

Per  Curiam,  This  was  a  suit  originally  brought  before  a 
Jnstice  of  the  Peace  to  recover  the  value  of  mole  ditches 
made  by  defendants  in  error  for  plaintiff  In  error,  and  the 
case  was  appealed  to  the  Circuit  Court,  where  it  was  tried  and 
judgment  rendered  against  plaintiff  in  error  for  $104.80. 

No  instructions  were  given,  and  the  ground  relied  upon  for 
reversal  is  that  th^  verdict  is  contrary  to  the  evidence.  We 
have  examined  the  evidence  and  find  it  so  contradictory  that 
we  think  it  was  for  the  jury  to  determine  which  side  was 
worthy  of  belief,  and  that  their  finding  ought  not  to  be  dis- 
turbed. Com.  M.  L.  Ins.  Co.  v.  Ellis,  89  LI.  516.  The  judg- 
ment of  the  court  below  will  be  affirmed. 

Affirmed. 
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Wm.  M.  Gbego,  impleaded  wi'bh  Chas,  O.  Geegg, 

V. 

E>DWARD  C.  Sumner. 

Pritilege  af  Parties  and  Wttnettes  from  Service  uf  Proceee  in  Cieil 
Actions — Question  may  he  Raised  by  Plea  in  Abatement  or  Motion— Office 
qf  Plea  in  Abatement, 

1.  Plurties  and  witneflses  while  in  good  faith  attending  upon  the  trial  of 
a  cause  in  court  are  protected  from  serTice  of  legal  prooeM  in  civil  actionn, 
the  privilege  extending  so  long  as  may  be  foirly  required  in  going  to  and 
returning  from  the  place  of  trial. 

2.  The  question  whether  a  party  ib  entitled  to  the  benefit  of  thii  privi- 
lege may  be  raised  by  plea  in  abatement,  although  it  is  often  presented  by 
motion. 

3.  It  is  the  office  of  a  plea  in  abatement  to  set  up  matter  which  merely 
defeats  the  present  proceeding,  but  does  not  bar  the  cause  of  actios,  and  it 
must  give  the  plaintiff  a  better  writ. 

Protection  Ins.  Co.  v.  Palmer^  81  111.  88,  distinguished. 

[Opinion  filed  Angiist  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  J.  W.  WiLKiNs,  Judge,  presiding. 

Messrs.  Moses,  Newman  &  Keed,  for  appellant 
Parties,  witnesses  and  jurors  are  privileged  from  tervice  of 
legal  process  in  civil  actions  while  in  good  faith  they  are  in 
attendance  upon  a  trial  of  a  cause  in  court.  This  privilege 
exists  during  the  time  fairly  occupied  in  going  to  and  return- 
ing from  the  place  of  trial  and  hearing,  as  well  as  during  the 
time  when  the  party  is  in  actual  attendance  at  the  place  of 
trial.  Brooks  v.  Farwell,  4  Fed.  Eep.  166;  Funeau  Bank  v. 
McSpedan,  5  Biss.  64;  Bridges  v.  Sheldon,  7  Fed.  Rep.  17 ; 
Plimpton  V.  Winslow,  9  Fed.  Rep.  365 ;  Lyell  v.  Goodwin,  4 
McLean,  329 ;  Person  v.  Grier,  66  K  Y.  124 ;  Nichol  v.  Hor- 
ton,  14  Fed.  Rep.  327;  Larned  v.  Griffin,  12  Fed.  Rep.  590; 
Matthews  v.  Tufts,  87  N.  Y.  568;  Thompson's  Case,  122 
Mass.  428 ;  In  re  Healy,  53  Vt.  694;  Dungan  v.  Miller,  8 
Vroom,  182;  Grier  v.  Young,  17  111.  App.  106. 
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Plea  in  abatement  is  a  proper  way  to  raise  the  question  pre- 
sented here.  There  was  an  issae  of  fact  as  well  as  of  law 
possible,  and  hence  a  plea  was  the  proper  practice.  Water- 
man V.  Tuttle,  18  III.  292 ;  Hamilton  v.  Dewey,  22  HI.  490 ; 
Wallace  v.  Cox,  71  111.  548;  Drake  v.  Drake,  83  111.  626;  Gil- 
ker  y.  Yanderpool,  15  Johns.  242. 

Messrs.  O.  L.  Davis  and  J.  6.  Makv,  for  appellee. 

A  plea  in  abatement  mast  be  ^^  to  a  certain  intent  in  every 
particular,"  leaving  on  the  one  hand  nothing  to  be  supplied  by 
intendment  or  construction,  and  on  the  other,  no  snpposable 
special  answer  unobviated.  The  pleader  must  not  only  answer 
fully  what  is  necessary  to  be  answered,  but  also  must  antici- 
pate and  exclude  all  such  snpposable  matter  as  would,  if 
alleged  on  the  opposite  side,  defeat  his  plea.  Gould  on  Plead- 
ing, Chap.  3,  57,  58 ;  Diblee  et  al.  v.  Davison,  25  111.  486. 

The  question  of  proper  service  should  have  been  raised  by 
motion.  Grier  v.  Young,  17  III.  App.  106;  Protective  Life 
Ins.  Co.  V.  Palmer,  81  111.  88. 

Wall,  J.  The  present  suit  was  commenced  in  the  Circuit 
Court  of  Vermilion  County.  The  appellant  filed  his  plea  in 
abatement,  alleging  that  he  was  a  citizen  and  resident  of  Cook 
County^  and  that  at  the  time  of  the  service  of  summons  herein 
he  was  in  Vermilion  County  for  the  purpose  of  testifying 
in  a  certain  cause  then  pending  in  the  Circuit  Court,  in  which 
he  was  a  party  plaintiff,  having  come  there  upon  the  advice  of 
counsel  for  said  purpose,  and  that  after  he  had  so  testified  and 
while  the  jury  were  considering  the  case,  and  while  he  was  still  in 
the  court  room,  and  before  he  had  time  to  take  his  departure, 
he  was  served  with  the  said  summons.  The  Circuit  Court  sus- 
tained a  demurrer  to  the  plea,  and  the  appellant  not  answer- 
ing further,  judgment  was  entered  for  the  plaintiff.  The  plea 
clearly  shows  that  service  was  had  while  appellant  was  in  at- 
tendance as  a  suitor  and  witness  in  the  court  and  before  a  rea- 
sonable time  for  him  to  depart  from  the  court  had  elapsed, 
and  the  question  is  whether  in  a  legal  sense  he  was  '^  found  "  in 
the  county  when  served  with  the  summons.     There  is  no  doubt 
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that  bj  the  great  weight  of  authority,  it  is  an  established  and 
well  settled  principle  that  parties  and  witnesses  are  privileged 
from  service  of  legal  process  in  civil  actions  while  in  goodfaitli 
attending  npon  the  tibial  of  a  cause  in  court,  and  the  privilege 
extends  in  point  of  time  so  long  as  maj  be  fairly  required  in 
^oingto  and  returning  from  the  place  of  trial  as  well  as  while 
the  party  is  in  actual  attendance  there.  Among  many  may  be 
cited  the  following  :  Larned  v.  Griffin,  12  Fed.  Rep.  590; 
Person  v.  Grier,  66  N.  Y.  124 ;  Matthews  v.  Tufts,  87  N.  T. 
568 ;  Edward  Thompson's  Case,  122  Mass.  428  ;  Dungan  v. 
Miller,  8  Yroom,  182  ;  Grier  v.  Young,  17  111.  App.  106. 

It  is  urged,  however,  that  the  question  was  not  properly 
raised  by  plea  in  abatement,  but  should  have  been  presented 
by  motion. 

There  are  many  cases  where  a  motion  has  been  entertained 
for  this  purpo&e,  and  in  modern  practice,  for  the  sake  of  con- 
venience, motion  has  been  substituted  for  plea  in  abatement 
with  the  apparent  sanction  of  the  court  in  sundry  instances, 
where,  strictly  speaking,  it  might  not  seem  exactly  technical 
or  logical,  but  we  do  not  think  the  innovation  has  gone  so 
far  as  contended  for. 

The  office  of  a  plea  in  abatement  is  to  set  up  matter  which 
merely  defeats  the  present  proceeding  '  but  does  not  show  tliat 
the  plaintiff  is  forever  concluded,  and  it  must  give  the  plaintiff 
a  better  wi'it    1  Ch.  PI.,  446  et  seg. 

Technically  considei^d,  the  facts  set  up  here  present  matter 
in  abatement  of  the  present  suit,  but  do  not  bar  the  plaintiff 
forever. 

The  case  of  Protection  Ins.  Co.  v.  Palmer,  81  Dl.  88,  cited 
by  counsel,  is  not  in  point. 

There  the  writ  was  served  upon  one  who  was  supposed  to  be 
the  agent  of  defendant  corporation  but  was  not,  and  the  court 
said  there  was  no  error  in  striking  from  the  ffies  a  plea  in 
abatement  based  on  this  mistake,  because,  if  the  person  served 
was  not  the  agent  and  the  return  was  quashed,  it  would  not 
give  a  better  writ.  A  better  service  might  be  had,  but  not  a 
better  writ.  For  aught  appearing  the  suit  was  commenced 
in  tlie  proper  county.    Here  the  facts  pleaded  show  that 
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Cook,  not  Vermilion,  was  tb&  proper  county  in  which  to  sue 
and  this  gives  the  plaintiff  a  bettor  writ.  We  are  of  opinion 
the  court  erred  in  sustaining  tlie  demuiTer  to  the  plea  in 
abatement.  The  judgment  will  be  reversed  and  the  cause 
i:emanded. 

Reversed  and  remcmded. 


MORBISON  &  WhITLOCK 

V. 

Jam£s  M.  Stewabt. 

Error  in  Judgment — Amendment, 

Where  a  judgment  has  been  inadvertently  entered  for  the  plaintiff  in- 
stead  of  for  the  defendant,  an  amendment  may  be  allowed  upon  motion 
eren  after  ihe  expiration  of  the  term. 

[Opinion  filed  August  26,  1887.] 

Appeal  from  the  Circuit  Court  of  Fulton  County;  the  Hon, 
John  C.  Bagby,  Judge,  presiding. 

Messrs.  Mobbison  &  Whitlock,  for  appellant 
During  the  term  and  white  the  cause  is  still  pending  the 
court  has  the  right  to  coiTCct  errom  but  after  a  term  has 
elapsed  the  power  of  the  court  to  correct  substantial  errors  is 
at  an  end.  Under  the  common  law,  a  record  imports  absolute 
verity.  Forquer  v.  Forquer,  19  111.  67;  Coughran  v.  Gutch- 
eus,  18  111.  390;  Cook  v.  Wood,  24  111.  295;  Becker  v.  Sau- 
ter,  89  111.  596;  Goucher  v.  Patteraon,  94  111.  525;  Gillett 
V.  Booth,  6  LI.  App.  423. 

Even  if  amendment  be  made  it  must  be  by  the  minutes  of 
the  Judge.  Millard  v.  Cooper,^  10  111.  App.  47;  People  v. 
Zane,  105  Dl.  662;  Lilly  v.  Shaw,'  59  111.  72. 

Messrs.  H.  W.  Mastess  and  O.  A.  DeLeuw,  for  appellee. 
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The  right  to  amend  a  judgment  on  account  of  a  clerical  er- 
ror, by  the  court  in  which  the  error  occurs,  is  a  common  law 
right  Atkins  v,  Hinman,  2  Gilni.  437;  Lyon  v.  Boilvin,  2 
Gilm.  629;  O'Connor  v.  Mullen,  11  111.  57 ;  Stahl  v.  Web* 
6ter,  11 IIL  511;  Mains  v.  Co8ner,67  III.  536;  Baragwanath 
V.  Wilson,  4  111.  App.  80. 

Per  Curioffn.  Tlie  appellants  sued  out  a  writ  of  replevin 
against  the  appellee.  At  tlie  return  term  they  dismissed  their 
suit  and  an  order  appears  on  the  Judge's  minutes  showing  such 
dismissal,  as  follows:  "Plaintiff  dismisses  suit  at  his  cost,  and 
return  of  property  awarded  and  one  cent  damages  for  plaint- 
iff.'^ The  clerk  ei>tered  up  judgment  accordingly.  At  a 
subsequent  term  motion  was  made,  duo  notice  having  been 
given  to  amend  the  judgment  so  as  to  show  that  a  return  of 
property  and  judgment  for  cost  was  awarded  in  favor  of  de- 
fendant instead  of  plaintiffs.  The  Circuit  Court,  on  inspection 
of  the  record  and  hearing  the  testimony  of  the  Judge  who 
presided  at  the  time  the  original  order  was  made,  allowed  the 
motion  to  amend.  From  this  order  an  appeal  is  now  prose- 
cuted. It  is  quite  apparent  that  the  word  "  plaintiff,"  as  it  ap- 
pears at  the  end  of  the  Judge's  minutes,  was  used  iiudvertontly, 
and  that  the  word  "  defendant "  was  intended.  This  mere  slip  of 
the  pen  should  be  corrected,  and  as  we  understand  the  current 
of  modern  decisions  in  the  United  States,  is  a  proper  subject  of 
amendment  even  after  the  term  at  which  it  occurred.  It  is 
one  of  those  cases  where  it  "  so  clearly  appears  that  the  judg- 
ment as  entered  is  not  the  sentence  which  the  law  ought  to 
have  pronounced,  upon  the  facts  as  established  by  the  record, 
that  the  com*t  acts  upon  the  presumption  that  the  error  is  a 
clerical  misprision  rather  than  a  judicial  blunder,  and  sets  the 
judgment,  or  rather  the  judgment  entry,  right,  by  an  amend- 
ment nunc  pro  tunc.^^  Freeman  on  Judgments,  Sec  70 ; 
Ives  V.  Hulce,  17  Dl.  App.  30. 

Affirmed. 


Third  District— May  Teem,  1886.         115 

Wehr  V.  Brooks. 


Mary  Ann  Wehr 
James  W.  Brooks,  Executor. 

Actitmfor  Personal  Injuries — Survivorship — Statute — Parties* 

Under  Sec.  123,  Ch.  3,  R.  S.,  a  right  of  action  to  recover  damages^or  an 
injury  to  the  person  survives.  This  survivorship  applies  in  case  of  the  death 
of  the  defendant  as  well  as  that  of  the  death  of  the  plaintiff. 

[Opinion  filed  August  26,  1886.] 

In  ebrob  to  the  Circuit  Court  of  Sangamon  Countj;  the 
Hon.  Jesse  J.  Phillips,  Judge,  presiding, 

Messrs.  Oekndorff  &  Pattok,  for  plaintiff  in  error. 
^o  counsel  appeared  for  defendant  in  error. 

JPer  Ouriam.  Plaintiff  in  error  sued  the  deceased,  in  case, 
to  recover  damages  for  personal  injuries  by  a  cow  alleged  to 
have  been  kept  by  him  with  knowledge  tliat  she  was  vicious. 
Upon  his  death,  after  service  of  process  and  before  trial,  his 
executor  was  made  defendant  in  his  stead.  Tliere  was  a  ver- 
dict for  the  plaintiff  which  the  couii;  set  aside,  whereupon 
the  executor  obtained  leave  to  withdraw  the  pleas  and  then 
moved  for  judgment  that  the  suit  abate,  because  of  the  death 
of  the  original  defendant  since  it  was  commenced,  which  was 
also  allowed  and  the  judgment  entered. 

This  was  error,  the  common-law  rule  being  changed  by  Sec. 
123  of  Ch.  3  of  the  E.  S.,  providing  that  "  in  addition  to  the 
iactions  which  survive  by  the  common  law,  the  following  shall 
also  survive  actions  of  replevin,  actions  to  recover  damages 
for  an  injury  to  the  person,"  and  others  mentioned.  This  sur- 
vivorship is  not  limited  as  to  parties ;  that  it  applies  in  the 
case  of  the  death  of  plaintiff  was  expressly  held  in  Murphy  v. 
McGrath,  79  III.  594;  and  in  that  of  the  death  of  defendant 
clearly  implied  in  Knox  v.  City  of  Sterling,  73  III.  214. 

For  this  error  the  judgment  is  reversed  and  the  cause  re- 
manded. 

JReveraed  and  remwnded. 
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Catlett  V.  Dougrherty. 


Hebald  Catlett 

V. 

John  H.  Dougherty. 

Stahife  qf  Frauds — Contract  for  Sale  of  Lands — Parol  Resassion — Be^ 
sale — Possession, 

1.  A  rescission  of  an  executory  contract  fortbe  Ktle  of  lands  is  witbin  tho 
Statute  of  Frauds,  and  requires  the  same  evidence  to  establish  it  as  is  re- 
quired to  establish  a  sale. 

2.  A  transfer  or  re-sale  of  lands  to  the  original  owner  by  one  in  posses- 
sion thereof  under  the  contract  of  purchase  is  within  the  Statute  of  Frauds, 
and  requires  some  evidenee  in  writing  to  sustain  an  action  for  the  consid- 
eration. 

3.  In  the  case  presented  the  attempted  transfer  was  an  intended  re-aale 
and  not  a  rescission  of  the  original  contract,  said  transfer  being  of  a  less 
interest  than  that  covered  by  said  contract. 

[Opinion  ffled  May  21, 1886.] 

Appeal  from  the  County  Court  of  Vermilion  County ;  the 
Hon.  J.  F.  Hughes,  Judge,  presiding. 

Messrs.  Lawbknctb  &  Thompson,  for  appellant. 

An  action  at  law  can  not  be  maintained  for  the  purchase 
money  of  land  in  the  absence  of  any  note  or  memorandum  of 
the  sale,  and  the  fact  that  there  was  part  performance  docs  not 
take  the  case  out  of  the  Statute  of  Frauds.  Creighton  v.  San- 
ders, 89  HI.  543;  Johnson  \.  Hanson,  6  Ala.  351;  S.  C.  41  Am. 
Doe.  54;  Updike  v.  Armstrong,  3  Scam.  564;  Fleming  v. 
Carter,  70  111.  286;  Wheeler  v.  Fi-ankenthal,  78  111.  124j 
Hughes  V.  Moore,  7  Cranch.  192. 

The  case  is  not  taken  out  of  the  Statute  of  Frauds,  because 
the  conti'act  of  sale  is  not  established  by  com|}etent  proof  to 
have  been  clear,  definite  and  unequivocal  in  all  of  its  tei-ms. 
Worth  V.  Worth,  84  Bl.  442;  4  Kent  Com.  4th  Ed.  519. 

And  fui'ther,  the  acts  of  part  performance,  which  in  this 
case  is  alleged  possession,  must  have  been  unequivocally  in 
execution  of  the  parol  agreement,  and  not  referable  to  a  title 
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distinct  from  the  parol  agreement    Wallace  y.  Bapplcje,  103 
111.  229;  Frame  v-  Davison,  14  Ves.  889. 

Messrs.  O.  L.  Datis  and  J.  B.  Manw,  for  appellee. 

Appellee  is  not  seeking  to  enforce  anj  contract  to  purchase 
land,  nor  to  recoyer  for  a  breach  of  a  contract  to  purchase 
land.  He  is  merely  seeking  to  recover  the  price  of  land,  or  of 
an  interest  in  land  sold  and  conveyed. 

Under  the  contract  offered  in  evidence  appellee  had  an  estate 
in  the  land  and  was  indeed  an  eqnitable  owner.  But  he  only 
iiad  such  interest  by  yirtne  of  the  contract,  and  when  tliat 
eonti'act  was  rescinded  the  rescission  was  ipm  f<uio  a  convey- 
ance or  mei^r  of  the  equitable  title  in  the  legal  title  owned 
by  appellant,  and  was  all  that  was  necessary  \g  be  done  in 
order  to  completely  extinguish  the  title  of  appellee  and  vest 
it  in  appellant  Such  rescission  could  be  made  by  parol  as  well 
as  writing.  Falls  v.  Carpenter,  28  Am.  Dec  605;  Dearborn  v. 
Cross,  7  Cow.  48;  Morrill  v.  Colehour,  82  DL  619;  Brown  v. 
Oaffney,  28  Hi.  149. 

Where  a  ccmtract  has  been  fully  executed  and  nothing  re- 
mains to  be  done  but  the  payment  of  the  money,  a  recovery 
may  be  had  upon  the  money  counts.  Eggleston  .y.  Buck,  24 
Dl.  262;  Lane  v.  Adams,  19  Dl.  167. 

When  appellee  put  appellant  into  possession  of  the  property 
with  the  agi'cement  to  surrender  all  his  rights  under  the 
writt^i  contract,  he  fully  performed  his  part  of  the  contract 
and  was  entitled  to  receive  his  money. 

CoNGBB,  J.  The  only  question  in  this  record  necessary  to 
discuss  is  one  arising  upon  the  Statute  of  Frauds.  In  Kovem- 
ber,  1878,  by  a  written  contract,  executed  by  Catlett  and 
Dougherty,  the  former  agreed  to  sell  and  convey  to  the  latter 
certain  lots  of  land  upon  which  stood  a  mill,  for  the  price  of 
$4,613.13.  Afterward  Dougherty  sold  one  half  interest  in 
the  property  to  one  McCabe,  and*  afterward,  in  September, 
1881,  as  testified  to  by  Dougherty,  he  sold  the  other  undivided 
half  of  the  mill  back  to  Catlett  by  a  parol  continct,  at  the 
price  of  $3,500. 
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The  present  action  was  assumpsit  to  recover  various  itcmE 
of  account  of  which  the  principal  one  was  this  $3,500. 

Upon  th6  trial  below  the  court  permitted  appellee,  against 
the  objection  of  appellant,  to  prove  by  parol  the  verbal  con- 
tract by  which  he  claimed  to  have  sold  the  one  half  interest  in 
the  mill  property  to  appellant,  and  this  is  the  principal  error 
assigned. 

It  is  insisted  by  appellee,  that  the  transaction  was  not  a  sale 
of  an  interest  in  the  land  but  merely  a  surrender  by  him  to 
appellant  of  the  equitable  interest  which  appellee  held  by  vir- 
tue of  the  written  contract.  That  as  the  legal  title  was  in  ap- 
pellant all  the  time,  appellee  might  well  sun*ender  the  right  of 
possession,  and  the  equitable  right  to  a  conveyance  which  ho 
held  by  parol,  and  that  it  needed  no  writing  to  legally  effectu- 
ate this  purpose. 

It  would  make  no  difference  whether  the  transaction  be  re- 
garded as  a  sale  or  the  rescission  of  the  executory  contract,  for 
both  would  be  within  the  Statute  of  Frauds,  and  require  some 
evidence  in  ^vriting  to  sustain  them.  We  are  inclined  to  think, 
however,  that  the  transaction,  as  testified  to  by  appellee,  was 
not  a  rescission  of  the  written  contract,  for  there  was  no  attempt 
by  the  parties  to  place  themselves  in  statu  qico^  but  that  it  was 
intended  as  a  re-sale,  for  it  was  of  a  portion  of  the  property 
only  and  not  what  had  been  originally  purchased,  and  also 
for  an  increased  price. 

The  Statute  of  Frauds  declares:  "No  action  shall  be  brought 
to  charge  any  person  upon  any  contract  for  tlie  sale  of  lands, 
tenements  or  hereditaments,  or  any  interest  in  or  concerning 
them,  for  a  longer  term  than  one  year,  unless  such  contract  or 
some  memoi-andum  or  note  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  person 
thereunto  by  him  lawfully  authorized  in  writing,  signed  by 
such  party." 

,  Appellee  had  by  virtue  of  his  written  contract  an  equitable 
interest  in  the  property.  He  was  also  in  possession,  which  is 
prima  facie  evidence  of  title,  and  both  of  these  interests  are 
within  the  meaning  of  the  statute,  and  could  not  be  ti*ansferi-ed 
to  appellant  by  parol,  so  as  to  make  him  liable  for  the  purchase 
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price.  And  this,  too,  whether  the  transaction  be  regarded  as 
a  sale  or  an  attempt  by  pai*ol  to  rescind  the  written  contract  bj 
which  appellee  became  vested  with  such  equitable  interest,  for 
both  would  be  within  the  statute,  and  require  evidence  in 
writing  to  sustain  them;  for,  "The  very  object  of  the  statute 
is  to  prevent  the  divestiture  of  a  title  to  real  estate,  equitiiblo 
or  legal,  by  the  inti'oduction  of  loose  and  indeterminate  proof 
of  a  contract  which  the  law  requires  should  be  made  in  the 
most  solemn  form/'     Goucher  v.  Martiq,  9  Watts,  106, 

**A  contract  for  the  sale  and  delivery  of  the  ]X)8ses8io]n  of 
land  aijid  the  im])rovemeni  thereon  must  be  in  writing,  others 
wise  it  is  within  the  Statute  of  Frauds.  Possession  is  prima 
facie  evidence  of  title,  and  is  an  interest  in  land  within  the 
statute."    Howard  v.  Easton,  7  Johns.  205. 

"An  oral  rescission  of  the  sale  of  lands  is  not  valid  under  the 
Statute  of  Frauds.  A  verbal  contract  to  rescind  a  written  one 
by  which  land  had  become  vested  is  within  the  Statute  of 
Frauds."    Eeed  on  Statute  of  Frauds,  Vol.  2  Sec.  456. 

^^An  agreement  for  the  I'escission  of  an  executory  contract 
for  the  sale  of  land  is  within  the  Statute  of  Frauds,  and 
requires  the  same  evidence  to  establish  it  as  is  required  to 
establish  the  sale."    Dial  v.  Crain,  10  Texas,  444. 

"That  the  fourth  section  extends  to  and  embraces  equitable 
as  well  as  legal  interests  in  land  is  well  settled.  It  has  been 
held  by  Mr.  Justice  Story  that  a  verbal  contract  to  buy  a  con- 
tract for  lands,  or  in  other  words  to  buy  another  man's  rights 
under  an  executory  agreement  for  the  sale  of  lands  to  him,  was 
affected  by  the  statute  because  it  was  for  the  purchase  of  an 
equitable  interest  in  real  estate."  Broom  on  Statute  of  Frauds, 
Sec.  229. 

We  do  not  think  the  case  of  Momll  v.  Colehour,  82  DL. 
618,  cited  by  appellee,  in  any  sense  militates  against  this  doc- 
trine. The  court  in  speaking  of  the  written  contract  between, 
the  parties  say:  "The  written  agreement  executed  by  Colo- 
hour  only  binds  him  to  pay  appellant  and  the  othei*s  equal 
portions  of  the  one  half  of  the  net  pix)f]t8  arising  from  the 
sale  of  the  lands.  It  in  no  event  bound  him  to  convey  the- 
land,  nor  can  we  imagine  any  state  of  facts  that  could  arisen 
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under  the  agreement  that  would  require  a  court  of  equity  to 
compel  him  to  oonvey  the  land  to  them.  *  *  *  It  was 
not  bought  to  hold  as  land,  but  simply  as  an  article  of  com- 
merce and  for  speculation,  and  for  that  reason  equity  regards 
it  as  personal  property  among  the  partners.  In  such  cases 
the  intentions  of  the  parties  stamps  the  character  of  the  trans- 
action. We  are  for  these  reasons  of  opinion  that  this  (the 
parol  contract)  was  not  a  contract  for  such  an  interest  in  lands 
as  to  fall  within  the  Statute  of  Frauds,  and  was  not  therefore 
void,  because  it  was  not  in  writing."  They  there  hold  that  the 
terms  and  conditions  of  this  written  contract  might  be  dis- 
pensed with  by  parol,  for  the  very  reason,  as  we  understand, 
that  the  interest  held  by  the  written  contract  was  under  the 
circumstances  regarded  as  personalty  and  not  an  interest  in 
land  within  the  statute. 

Appellee's  counsel  in  their  argument  say,  "we  are  unable  to 
perceive  the  application  of  the  Statute  of  Frauds  to  this  case. 
Appellee  is  not  seeking  to  enforce  any  conti'act  to  purchase 
land,  nor  to  recover  for  a  breach  of  a  contract  to  purchase 
,  land.  He  is  merely  seeking  to  recover  the  price  of  laud  or  of 
an  interest  in  land  sold  and  conveyed." 

We  hold  the  alleged  parol  conti^act  being  void,  conveyed 
nothing,  and  it  is  clear  that  no  action  can  be  maintained  for 
the  purchase  price  solely  as  snch  when  the  contract  of  sale  is 
itself  void  and  passes  nothing  to  the  purchaser. 

It  is  also  insisted  that  ^^  full  performance  takes  the  case  out 
of  the  statute."  True;  but  here  is  only  possession  taken  un- 
der a  parol  contract  which  falls  far  short  of  full  performance, 
or  such  part  performance  as  would  avail  to  take  the  case  out 
of  the  statute;  and  part  performance  would  not  avail  appellee 
in  this  action,  as  "part  performance  of  a  verbal  contract 
within  the  Statute  of  Frauds  has  no  effect  at  law  to  take  the 
case  out  of  its  provisions;  this  can  only  be  done  in  equity." 
Wheeler  v.  Fi-ankenthal  &  Bro.,  78  HI.  724. 

For  the  error  of  the  court  in  admitting  evidence  of  this 
parol  contract  the  judgment  of  the  Circuit  Court  will  be  re- 
versed and  the  cause  remanded. 

JSeverded  and  remanded. 
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Philip  B.  Potts  and  Cathabine  Potts 

V. 

Leslie    G«  MoPherson»    Jonathan    Meekeb   anb 

Sarah  Shute. 

Chattel  Mortgage— Sale  by  Mottgngor,  V&idm 

1 .  A  sale  by  the  owner  of  personal  property  covered  by  a  diattel  mort- 
gage, without  notice  to  the- vendue,  is  void. 

2.  A  mortgagor  of  personal  property  can  not  recover  from  the  purchaser 
at  mortgagee's  sale  the  difference  between  the  price  paid  and  price  agreed 
upon  between  the  parties  on  an  attempted  private  sale  prior  to  such  sale,  and 
before  said  purchaser  knew  of  said  mortgage. 

[Opinion  filed  August  26, 1886.] 

In  erkob  to  the  Circuit  Court  of  Moultrie  County ;  the 
Hon.  C.  B.  Smith,  Ju4ge,  presiding.  t 

Mr.  W.  H.  Shinn,  for  plaintiff  in  error. 

Messrs.  Edsht  &  Clakk,  for  Mrs.  ^i*ah  Shute,  defendant  in 
error. 

Plbasants,  p.  J.  On  the  29th  of  September,  1880,  Philip  B. 
Potts  and  wife  executed  to  Mrs.  Sarah  Shute  a  mortgage  of 
their  homestead  to  secure  the  payment  of  three  notes  of  said  ' 
Philip — one  payable  to  K.  B.  McPherson  and  by  him  assigned 
to  the  defendant  in  error,  Leslie  G.  McPherson;  one  to  Jona- 
than Meeker,  and  a  third  for  $650  to  Mrs.  Shute,  all  of  even 
date  with  said  moiiigage  and  due  in  two  years,  with  interest  at 
eight  per  cent  per  annum. 

To  enforce  payment  of  the  first  two  mentioned  the  original 
bill  herein  was  tiled  by  tlie  respective  holders,  making  the 
mortgagors  and  Mrs.  Shute  defendants,  and  the  latter,  after 
answering,  filed  a  cross-bill  setting  up  her  right  and  ])raying 
relief  upon  the  one  held  by  her.  To  the  cross-bill  the  ("e '^end- 
ants  Potts  answered  that  said  note,  which  was  aveiTcd  to  liavo 
been  given  for  an  indebtedness  to  William  Shute,  the  husband 
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of  said  complainant,  had  been  fully  paid  bj  the  sale  to  her 
through  her  husband  of  a  stationary  steam  engine,  and  the 
mortgage  released. 

The  issues  having  been  made  up  the  cause  was  referred  to 
the  master,  and  on  final  hearing  upon  the  pleadings  and  proofs 
reported,  a  decree  was  entered  in  favor  of  the  complainants 
in  the  original  ayd  cross-bills,  in  the  usual  form,  for  the  full 
amounts  of  the*  notes  so  held  by  them,  respectively. 

No  complaint  is  made  of  the  decree  upon  the  original  bill, 
but  the  mortgagors,  plaintiffs  in  error,  insist,  as  to  the  claim 
of  Mrs.  Shute,  that  if  it  was  not  wholly  satisfied  and  the  mort- 
gage released,  they  were  entitled  to  a  considerable  credit 
which  the  Circuit  Court  erroneously  refused  to  allow.  It  ap- 
peal's that  about  the  20th  of  February,  1882,  Philip  B.  Potts, 
who  resided  and  was  running  a  saw  mill  in  Moultrie  County, 
sold  to  William  Shute,  who  resided  and  was  erecting  a  tilo 
factory  at  Newman  in  Douglas  County,  a  steam  engine,  which 
he  was  to  deliver  on  the  railroad  track  at  Newman,  together 
with  a  belt  belonging  to  it  and  four  hundred  feet  of  sawed 
lumber,  and  take  said  note  in  payment,  and  that  within  a  few 
days  thereafter  a  release  of  the  mortgage  was  left  by  Mr.  and 
Mrs.  Shute  with  Mr.  Khodes,  an  attorney,  to  be  delivered  to 
Potts  only  when  he  should  have  completely  performed  the 
agreement  on  his  part  Mi*s.  Shute  was  particular  and  em- 
phatic on  that  point,  and  the  release  was  never  delivered  to 
Potts. 

The  engine  was  not  shipped  to  Newman  until  the  Slst  of 
Ainil,  the  delay  being  caused  by  the  refusal  of  Messrs.  Eoane 
and  Low,  who  held  a  chattel  mortgai^e  upon  it  for  something 
over  $300,  to  permit  the  shipment  until  their  claim  should  be 
satisfied.  They  afterward  replevied  it  from  Shute  and  made 
sale  of  it  under  their  mortgage,  at  which  Shute  purchased 
it  for  $4:00;  and  it  is  the  difference  between  this  price  and 
the  amount  of  the  note  which  he  was  to  surrender  to  Potts, 
under  their  agreement,  that  plaintiffs  in  error  claim  they  should 
have  been  credited  by  the  decree  upon  the  cross-bill  herein. 

We  do  not  think  this  claim  well  founded.    Although   the 
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evidence  upon  these  points  is  somewhat  conflicting,  there  is  an 
abun^^nce  in  the  record  to  warrant  l^he  conclusions  that  Potte 
sold  the  engine  to  Shute  witliont  informing  him,  and  that 
Shute  at  that  time  had  no  knowledge  or  information  of  the 
existence  of  tlie  chattel  mortgage ;  that  though  he  afterward, 
and  before  he  received  the  engine,  had  knowledge  of  the 
mortgage,  he  received  it  in  the  belief  and  with  good  reason 
for  the  belief  that  tlie  mortgage  debt  had  in  the  meantime 
been  satisfied,  and  that  Potts  Anally  siiipped  it  to  Shute  at 
Newman  without  the  consent  or  knowledge  of  the  chattel 
mortgagees. 

Potts  never  performed  either  strictly  <5r  substantially  hie 
agi'cement  with  Shute.  He  was  to  give  a  clear  title  and  pay 
the  freight,  but  did  neither.  Shute  received  absolutely  noth- 
ing of  right  under  his  purchase  from  Potts.  He  did  not  by 
that  agi'eement  undertake  to  redeem  from  the  mortgage  .nor 
to  pay  a  dollar  in  money  to  anybody  for  the  engine,  and  was 
at  full  liberty  to  purchase  independently,  as  he  did,  at  the 
mortgage  sale. 

Furthermore,  by  the  sale  to  Shute  without  informing  him 
of  the  mortgage,  Potts  made  himself  liable,  under  Sec.  6  of 
Ch,  95  of  the  K.  S.,  to  a  forfeiture  to  the  purchaser  of  twice 
the  value  of  the  engine,  and  under  Sec.  7,  to  a  fine  of  the  same 
amount  or  imprisonment  in  the  county  jail  not  exceeding  one 
year,  or  both,  at  the  discretion  of  the  court.  Such  sale,  being 
so  prohibited,  was  void,  and,  since  a  contract  which  it  is  illegal 
to  make  can  not  support  an  action,  the  vendor  could  not  right- 
fully claim  the  aid  of  a  court  of  law  or  equity  to  recover  the 
price  or  any  pai-t  of  it  Miller  v.  Post,  1  Allen,  434 ;  Eussoll 
V.  Wheeler,  17  Mass.  257;  Allen  v.  Hanks,  13  Pick.  79; 
Penn  V.  Bourman,  102  111.  523;  Workingmen's  Banking  Co. 
V.  Eautenberg,  103  111.  460;  Benjamin  on  Sales,  Sec.  530; 
Jones  on  Ch.  Mortg.,  Sec.  455 ;  Anson  on  Contracts,  164. 

The  credit  was  therefore  properly  disallowed  and  the  de- 
cree will  be  affii*med« 

Decree  ajffmned. 
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,,  ^,  Joseph  Claybauoh 

BOBEBT  B.    HeNNESST. 

Judgment  Sustained  upon  Review  qf  Evidetiee — S^fTender  tf  Not^^ 
Practice, 

1.  Wliere  a  jury  ifl  waived  and  the  canae  Ib  tned  by  the  court,  the  same 
presumptions  attach  to  the  findings  of  the  coturt  as  would  have  attached  to 
the  verdict  of  a  jury. 

2.  Upon  a  review  of  the  evidence,  which  was  confficting,  the  judgment 
of  the  court  below  is  affiimed,  the  question  being  as  to  whether  a  certain 
agreement  was  in  effect  the  surrender  of  a  Aote. 

[Opinion  filed  August  26,  1886.]  • 

Appeal  from  the  Circuit  Court  of  Edgar  County;  the  Hon. 
I      J.  F.  Hughes,  Judge,  p'esiding. 

Mr.  James  A.  Eads,  for  appellant 

Messrs.  Sbllab,  Dole  &  Bacoit,  for  appellee. 

Wall,  J.  This  was  an  action  of  assumpsit  Appellee  held 
a  note  signed  by  Johnson  Claybaugh  as  principal  and  Joseph 
Claybaugh  as  surety,  for  $800,  which  had  been  reduced  by 
payments  to  $300.  Being  unable  to  pay  this  balance  tlie  prin- 
cipal, Johnson,  said  to  appellee  that  if  he  could  borrow  the 
money  to  pay  it  he  would  do  so,  to  which  appellee,  as  he  says, 
replied  that  he  thought  the  sum  required  could  be  borrowed 
fi'om  one  Bibo.  According  to  the  version  of  appellee  he  saw 
Bibo  and  leai*ned  that  he  would  loan  the  money  to  Johnson  on 
his  note  with  Joseph  and  James  Claybaugh  and  appellee  as 
sureties,  and  so  informed  Johnson;  and  it  was  then  arranged 
by  him  and  Johnson  that  if  such  a  note  was  made  and  the  money 
obtained,  appellee  would  retain  the  note  he  then  had  on  John- 
son and  Joseph  until  the  Bibo  note,  which  was  to  run  one  year, 
was  due,  and  if  it  was  paid  by  Johnson  that  would  settle  the 
old  note,  but  if  appellee  had  to  pay  anything  on  the  Bibo 
note,  then  he  was  to  collect  that  on  the  old  note.     That  a  note 
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was  drawn  up,  signed  by  Johnson  and  his  two  brothers,  Joseph 
and  James,  and  bj  the  former  brought  to  appellee  for  his  sig- 
nature. He  signed  it  and  took  the  old  note  from  his  desk  to 
make  entiy  of  the  facts  upon  it  when  he  was  called  ont  of  the 
room  by  some  person,  and  leaving  the  old  note  on  the  desk  was 
absent  a  few  moments;  when  he  returned  Johnson  was  gone,  and 
ao  was  the  old  note ;  but  that  did  not  occur  to  him  then,  nor  until 
after  the  maturity  of  the  Bibo  note,  when  he  recalled  the  cir- 
cumstance after  having  searched  in  vain  for  the  old  note,  and  was 
then  informed  by  Johnson  that  he  had  it  and  owed  appellee 
nothing  on  it  The  note  to  Bibo  was  j>aid  by  appellee,  Joseph, 
and  James,  in  equal  parts,  and  it  is  to  recover  the  part  paid  by 
appellee  that  this  suit  was  brought  against  Johnson  and 
Joseph. 

The  case  was  heard  by  the  court  without  a  jury  and  there 
was  a  finding  and  judgment  for  the  plaintiff  below  for  $132. 
The  same  presumption*  attach  to  this  finding  of  the  court  that 
would  to  the  verdict  of  a  jury.  It  is  purely  a  question  of  fact 
what  was  the  arrangement,  and  whether  the  old  note  was^to  be 
given  up  or  whether  it  was  to  remain  as  stated  by  appellee. 

Johnson  djonies  the  version  of  appellee  as  to  this  ]x>int  and 
insists  the  note  was  surrendered  and  canceled  by  this  transac- 
tion. Joseph  says  he  know  nothing  of  the  alleged  arrange- 
ment and  would  not  have  consented  to  it. 

There  are,  however,  several  circumstances  which  point  the 
other  way..  It  is  not  probable  the  appellee  would  voluntarily 
and  without  consideration  give  up  one  third  of  the  money 
secured  by  the  old  note  for  the  sake  of  getting  the  other  two 
thirds  and  the  explanation  made  by  him  of  the  transaction  is 
not  hard  to  believe. 

It  is  quite  easy  to  believe  appellant  understood  it  the  same 
way,  and,  while  he  now  insists  that  such  an  arrangement  would 
have  put  him  in  a  more  unfavorable  position,  it  is  not  clear 
that  he  would  have  so  regarded  it  then,  or  that  this  claim  is 
now  made  in  good  faitli.  It  was  but  a  change  of  security  so 
far  as  appellant  was  concerned  and  he  probably  considered  it 
a  desirable  thing  at  the  time.  The  conduct  of  appellant  when 
appellee  was  trying  to  find  the  old  note  and  before  he  recalled 
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the  circamstance  of  leaving  it  on  the  desk  when  Johnson  was 
present  tends  to  show  that  he  knew  more  of  the  matter  than 
he  now  admits. 

There  are  some  points  on  which  appellee  is  contradicted  by 
the  testimony  of  Bibo  and  the  case  upon  the  whole  pi-oof  is 
by  no  means  free  from  donbt,  but  the  trial  court  saw  the  wit- 
nesses, heard  them  testify  and  had  the  opportunity  to  observe 
many  cii^cumstanoes  in  their  demeanor  and  general  appearance 
which  would  properly  affect  the  mind  in  reaching  a  conclusion 
but  which  it  is  impossible  to  incorporate  in  a  bill  of  exceptions. 
We  can  not  say,  considering  the  evidence  and  the  inferences 
reasonably  to  be  deducted  therefrom,  that  the  finding  is  so 
clearly  wrong  as  to  justify  interference  by  this  court. 

The  judgment  will  be  aflirmed. 

Affirmed. 


William  Vanliew 

V. 

Second  National  Bank  op  Galesburg. 

Negotiable  Paper — Recovery  pro  tanto  on  Note  Held  as  Collateral^ 
though  Paid  to  Payee — Application  of  Payment — Practice, 

1.  The  holder  of  a  note,  assigned  before  maturity  as  collateral  security 
for  a  pre-existing  debt,  may  recorer  from  the  maker  the  amount  due  on 
said  debtf  although  the  latter  has  paid  the  note  to  the  payee. 

2.  Where  said  amount  is  less  than  the  amount  of  the  note  a  recovery 
may  be  had  pro  tanto,  although  the  declaration  claims  the  amount  of  the 
note. 

8.  The  maker  is  not  entitled,  upon  the  facts  presented,  to  an  allowance 
on  account  of  a  certain  payment  presumed  to  have  been  made  to  the  holder 
by  the  payee. 

4.  This  court  refuses  to  disturb  the  finding  of  the  court  below  that  the 
note  was  assigned  before  maturity,  there  being  ample  proof  to  justify  said 
finding. 

5.  This  court  may  ignore  an  objection  not  raised  below,  and  not  specific- 
ally stated  in  the  assignment  of  errors. 

[Opinion  filed  August  26,  1886.] 
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In  errob  to  the  Circuit  Court  of  Fulton  County ;  the  Hon» 
SiHON  P.  Shops,  Judge,  presiding. 

Messrs.  C.  G.  Wbitnet  and  C*  F.  Eobinson,  for  plaintiff  in 
error. 

Messrs.  John  A.  Gray  and  Wtttjams,  Lawrence  &  Ban- 
OROFT,  for  defendant  in  error. 

Wall,  J*.  This  was  an  action  of  assumpsit  on  a  promissory 
note  given  by  plaintiff  in  error  to  A.  H.  Miller,  for  $3,000, 
dated  November  24,  1880,  payable  three  years  thereafter,  in- 
dorsed by  the  payee  to  one  O.  J.  Beam,  and  by  the  latter  to  tlie 
defendant  in  I  error.  The  indorfeement  last  named  was  before 
maturity  and  as  collateral  security  for  a  loan  of  $2,000  made 
by  the  bank  to  Beam. 

Subsequently,  and  a  short  time  before  this  note  matured, 
plaintiff  in  error  gave  his  three  notes  of  $1,000  each  in  pay- 
ment of  this  note  which  Beam  informed  him  was  temporarily 
out  of  his  possession,  but  which,  claiming  to  own  still,  he 
promised  to  obtain  and  hand  over  to  plaintiff  in  error  in 
a  short  time.  Plaintiff  in  error  made  several  applications  for 
the  note,  but  was  put  off  from  time  to  time  and  did  not  learn 
where  the  note  was  held  until  he  received  notice  and  request 
for  payment  from  tlie  defendant  in  error. 

The  three  notes  of  $1,000  each  which  he  gave  in  renewal  or 
payment  of  this  were  negotiated  to  third  parties  before  ma- 
turity. It  appeared  that  the  bank  took  the  note  in  suit  before 
maturity  and  before  payment  as  above  stated,  and  that  it 
acted  in  good  faith.  The  case  was  tried  by  the  court  without 
a  jury  and  there  was  a  finding  and  judgment  for  plaintiff  be- 
low for  the  amount  due  on  the  Beam  note,  for  which  this  was 
he^d  as  collateral,  $2,073.33. 

The  holder  of  a  note  assigned  before  maturity  as  a  collateral 
to  secure  a  pre-existing  debt,  may  recover  from  the  maker  the 
amount  of  money  due  him,  the  holder,  although  the  maker 
may  have  paid  the  note  to  the  payee.  Mayo  v.  Moore,  28 
HI.  428.  This  proposition  is  not  controverted,  as  we  under- 
stand, by  plaintiff  in  error;  but  it  is  urged  that  upon  a  decla- 
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ration  claiming  the  whole  of  the  note«  there  can  not  he  a 
recovery  pro  ianto  for  80  much  as  the  plaintiff  is  entitled  to 
receive  as  holder  for  collateral  security.  No  authority  is 
cited  for  this  position,  and  we  should  be  surprised  if  any  such 
could  be  found. 

Prima  fade  the  holder  of  the  note  may  recover  the  full 
amount  due.  If  he  holds  it  merely  as  collateral,  the  surplus 
over  his  debt  would  be  for  the  benefit  of  the  payee  ;  but  if  the 
maker  has  a  defense  against  the  note  in  the  hands  of  the 
payee,  he  may  insist  that  the  holder  shall  not  recover  more 
than  the  debt  for  which  the  collateitil  was  held. 

In  other  words,  the  maker  may  set  up  and  avail  of  his  de- 
fense pr/?  tanto  to  the  surplus.  There  is  no  valid  reason  for 
requiring  special  averments  as  to  the  amount  plaintiff  may 
recover  in  such  case.  He  may  declare,  as  was  done,  for  the 
whole  amount  due  upon  the  face  of  the  paper,  and  recover 
whatever  may  appear  from  the  evidence  is  due  him  from 
defendant. 

It  is  next  urged  in  the  brief  that  the  judgment  is  excessive 
by  $232.58.  This  point  was  not  made  in  the  motion  for  new 
trial,  nor  is  it  specifically  stated  in  the  assignment  of  errors. 
We  might  therefore  properly  ignore  it.  Emory  v.  Addis,  71 
111.  273. 

It  is  based  upon  the  fact  that  there  appears  an  indorsement 
on  the  note  in  suit  of  $210  paid  as  interest  after  it  came  to 
the  bank.  This  payment  was  not  made  by  the  plaintiff 
in  error  as  he  states,  and  it  is  to  be  presunicd  that  it  was 
made  by  Beam  and  applied  by  his  consent  or  direction  on 
other  paper  of  his  held  by  the  bank.  We  find  that  after  this 
interest  was  paid  Beam  renewed  his  note  to  the  bank  for 
$2,000.  It  is  diflScult  to  see  upon  what  ground  the  plaintiff 
in  error  cim  take  any  benefit  as  against  the  bank  by  reason  of 
this  payment  which  he  did  not  make. 

It  is  urged,  finally,  that  the  note  was  not  assi^^ned  to  the 
bank  before  maturity  and  that  it  was  taken  subject  to  all  the 
equities  arising  out  of  the  transaction  between  plaintiff  in  error 
and  Beam.  We  deem  it  not  incumbent  upon  us  to  state  and 
discuss  the  evidence  bearing  upon  this  point,  but  it  suflices 
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to  say  there  is  abundant  proof  to  justify  the  concUision  reached 
by  the  trial  court  No  error  appearing  in  the  record  the 
judgment  will  be  affirmed. 

Affi/rmed. 


Martha  Barnes 

V. 

Betsy  Gill, 


Fratululent  Conveyance — Bill  by  Widow j  Who  Joined  in  It,  to  Set  Aside 
— Excuse. 

The  widow  of  the  grrantor  can  not  maintain  a  bill  in  equity  to  set  aside  a 
conveyance  in  Which  she  joined  as  his  wife,  knowing  it  to  be  without  con- 
sideration and  for  the  purpose  of  defrauding  creditors,  unless  she  can 
excuse  her  participation  in  the  act  complained  of.  The  excuse  that 
she  was  too  sick  to  care  what  she  did,  is  insufficient  when  it  appears 
that  she  knew  the  nature  and  effect  oE  the  deed. 

[Opinion  filed  August  26,  1886.J 

In  error  to  the  Circuit  Court  of  Champaign  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  O.  Cunningham,  for  plaintiff  in  error. 

Mr.  Francis  M.  Wright,  for  defendant  in  error. 

Wall,  J.  This  was  a  bill  in  chancery  filed  by  Betsy  Gill  and 
J.  E.  Morrison  against  Martha  Barnes  and  Thomas  W.  Mc- 
Hugh,  administrator  of  William  Gill,  deceased. 
■  The  bill  alleged  that  said  William  Gill  died  intestate,  leav- 
ing the  said  Betsy,  his  widow,  and  being  indebted  to  com- 
plainant, Morrison,  in  the  sum  of  $25  for  a  lAedical  bill,  and 
to  complainant,  Betsy  Gill,  in  the  sum  of  $550  for  money 
loaned  and  the  interest  thereon;  that  shortly  before  his  death 
the  said  William  Gill  conveyed  lot  7,  block  3,  etc.,  in  Ur- 
bana,  to  said  Martha  Barnes,  who  was  his  only  daughter, 

Yoh.  XXI  • 
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without  consideration,  and  for  the  puri)06e  of  defeating  com- 
plainants in  the  collection  of  their  claims;  that  he  died  in- 
solvent, his  estate  being  insufficient  to  pay  funeral  expenses 
and  widow's  award;  that  McHugh  was  appointed  administra- 
tor, and  prays  for  an  account  of  the  moneys  due  complainants, 
and  for  a  sale  of  the  property  so  conveyed  to  defendant 
Barnes.  The  administrator  suffered  a  default,  and  the  bill 
was  taken  as  confessed  against  him.  The  defendant  Martha 
Barnes  answered,  admitting  the  indebtedness  to  Morrison 
but  averring  that  she  had  paid  the  same  since  the  filing  of  the 
bill;  denied  the  indebtedness  to  complainant  Betsy  Gill,  and 
alleged  that  she  joined  with  said  William  McGill,  who  washer 
husband,  in  the  execution  of  the  said  deed,  now  charged  to  be 
fraudulent,  with  a  full  knowledge  of  its  purport  and  intent, 
and  if  there  was  any  fraud  therein,  she  was  a  participant  and 
ought  not  to  be  heard  to  complain  thereof.  To  this  answer 
replication  was  filed,  and  the  cause  having  been  heard  a  de- 
cree was  entered  according  to  the  prayer  of  the  bill,  in  favor 
of  complainant  Betsy  Gill,  for  J546,  to  be  paid  out  of  the 
proceeds  of  the  said  lot,  which  was  ordered  sold,  it  being 
found  the  deed  was  fraudulent  as  against  complainant,  and 
though  she  joined  therein,  she  was  at  the  time  suffering  such 
physical  infirmity  as  not  to  be  chargeable  with  the  conse- 
quences that  would  otherwise  attach  to  her  participation  in 
said  conveyance. 

As  to  complainant  Morrison  the  bill  was  dismissed,  his 
claim  having  been  paid.  The  evidence  to  establish  the  debt 
due  the  complainant  Betsy  Gill  is  mainly  the  testimony  of 
McHugh.  Ho  is  related  by  marriage  to  this  complainant, 
his  wife  being  her  daughter,  and  though  he  is  administrator 
of  the  estate  and  is  a  defendant  to  the  bill  and  should  protect 
the  estate  as  far  as  possible,  he  seems  not  only  to  have  made 
no  defense  but  to  have  suggested  the  suit,  and  by  his  own 
testimony  furnished  important  proof  to  the  complainant. 

It  is  quite  clear  the  deed  was  made  without  consideration 
and  for  the  express  purpose  of  defeating  MoiTison  in  the  col- 
lection of  his  claim,  and  that  this  was  known  and  understood 
by  complainant,  who  as  the  wife  of  said  William  Gill,  joined 
with  him  in  the  conveyance. 
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^  Manifestly,  she  can  not  ask  the  aid  of  equity  to  set  aside  the 
conveyance,  unless  the  circumstances  are  such  as  to  relieve 
her  of  the  consequences  ordinarily  attaching  to  her  participa- 
tion in  the  act  complained  of. 

The  excuse  offered  is  that  she  was  at  the  time  in  such  ill 
health  as  not  to  be  acoonntablB  for  what  she  did.  The  only 
evidence  to  support  this  is  in  the  testimony  of  Dr.  Mon*ison 
and  J.  O.  Onnningham.  Dr.  Morrison  says  she  suffered  much 
from  neuralgia  and  debility;  that  she  was  weak  and  childish, 
often  scarcely  conscious  of  what  she  was  doing  and  taking 
little  interest  in  what  was  going  on;  but  that  she  had 
mind  enough,  if  her  attention  was  called  to  the  transac- 
tion, to  understand  the  nature  of  it  Upon  his  being  recalled 
he  stated  that  he  had  not  seen  her  for  six  months  before  the 
deed  was  made,  and  did  not  know  her  condition  at  that  time. 

Mr.  Cunningham  testified,  being  called  by  the  defense,  that 
he  was  present  on  a  certain  occasion  a  day  or  two  before  the 
beginning  of  that  term  of  court,  and  heard  the  complainant 
state  that  on  the  day  when  the  deed  was  made  Mr.  Gill  came 
home  with  Eadebaugh,  the  notary  who  took  the  acknowl- 
edgment, and  said  to  her  he  wanted  to  make  the  deed  to  prc- 
Ycnt  Dr.  Morrison  from  collecting  his  bill ;  that  the  deed  was 
not  read  to  her,  but  Radebaugh  informed  her  what  it  was. 
On  cross-examination,  this  witness  stated  that  complainant  also 
said  in  the  same  conversation,  that  when  she  executed  the 
deed  she  was  so  sick  she  did  not  care  what  she  did,  and  that 
Eadebaugh  told  Mr.  Gill  he  had  better  keep  still  about  the 
deed  being  made. 

Begarding  the  case  as  favorably  for  complainant  as  the 
record  will  permit,  it  is  apparent  that  she  was  fully  cognizant 
of  the  nature  and  object  of  the  deed.  This  being  so,  does 
her  ill  health  furnish  sufficient  ground  upon  which  to  avoid 
it  ?  The  evidence  of  Dr.  Morrison,  it  must  be  conceded,  is 
not  enough  for  this  purpose,  and  this  branch  of  the  case  must 
rest  upon  her  own  declai*ation,  stated  in  Cunningham's  cross- 
examination,  that  she  was  so  sick  she  did  not  care  what  she 
did.  This  deelai-ation  was  made  shortly  before  the  trial,  when 
she  undcretood  the  importance  and  necessity  of  an  explana- 
tion. 
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It  i8  evident  she  knew  what  she  was  doing  but  the  position 
is,  she  was  too  sick  to  care. 

Such  a  state  of  facts  might  exist,  and  call  for  eqnitable 
interference  to  set  aside  the  act.  Perhaps  comprehension 
might  be  attended  by  an  ntter  lack  of  volition,  bnt  this  is  so 
nnnsnal  as  to  require  proof  much  more  clear  and  satisfactory 
than  is  to  be  found  in  this  record. 

It  is  unnecessary  to  notice  other  features  of  the  case  dis- 
cussed in  the  briefs  of  counsel.  For  the  reason  indicated  the 
decree  will  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


21     132 

,==-  Charles  A.  Kino  &  Company 

Alonzo  Luckey  &  Company, 

# 

Action  hff  Broker  to  Recover  Advances — Oamhling  Transactions — Op- 
tions— Evidence, 

In  an  action  by  a  broker  to  recover  advances  made  to  cover  losses  on 
purchases  and  sales  of  corn  ordered  by  the  defendants,  it  is  held:  That  the 
instructions  as  to  the  strictness  with  which  said  orders  should  be  construed 
were  erroneous  as  applied  to  the  case  presented;  that  under  the  evidence 
the  transactions  in  question  were  not  gambling  transactions,  and  that  cer- 
tain evidence  as  to  the  *'  kind  "  of  transactions  between  the  parties  was 
improperly  admitted. 

[Opinion  filed  August  26, 1886.] 

In  ebrob  to  the  Circuit  Court  of  Champaign  County;  the 
Hon.  J.  W.  Wilkin,  Judge,  presiding. 

Mr.  Francis  M.  Wbight,  for  plaintiffs  in  error. 

Messrs.  T.  J.  Eoth  and  J.  L.  Eat,  for  defendant  in  error. 

The  plaintiffs'  account  and  the  evidence  in  the  case  show 
clearly  that  these  were  gambling  contracts.  Lyon  v.  Culbert 
son,  83  111.  83 ;  Webster  v.  Sturges,  7  ID.  App.  660. 
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And  as  to  the  plaintiffs  not  having  filled  their  part  of  the 
contract,  whether  legal  or  illegal,  preventing  a  recovery,  it  is 
entirely  superfluous  to  cite  authorities. 

Pleasants,  P.  J.  Plaintiffs  in  error  owned  an  elevator  and 
did  a  general  commission  business  in  gi*ain  at  Toledo,  Ohio,  and 
defendants  bought  and  shipped  at  Rantoul,  Illinois.  In  May, 
1881,  the  parties  made  an  arrangement  whereby  King  &  Com- 
pany were  to  advance  money  to  Luckey  &  Company  to  pur- 
cliase  coi-n  which  was  to  be  shipped  to  them  for  sale,  and  to 
have  interest  at  the  rate  of  eight  per  cent,  per  annum  on  daily 
balances  due  and  one  cent  per  bushel  for  selling.  Defendants 
had  no  elevator  but  bought  as  they  could  by  wagon  loads  and 
by  contracts  with  farmers,  on  which  they  obtained  advances 
from  plaintiffs,  and  ordered  sales  in  advance  of  shipments,  and 
in  some  instances  purchases  also,  to  meet  contracts  of  sales 
so  made.  For  advances  made  on  losses  upon  such  transactions 
plaintiffs  in  eiTor  brought  this  suit,  in  assumpsit,  on  the  com- 
mon counts.  Peufield  was  defaulted.  Luckey  filed  the  general 
issue  and  also  a  special  plea  that  the  promises  declared  on  were 
all  made  in  consideration  of  gambling  contracts  for  the  pur- 
chase and  sale  of  options  and  differences  in  market  values  of 
grain  at  a  future  time,  etc.  Upon  a  verdict  for  the  defendant, 
tlie  court  refused  a  new  trial  and  entered  judgment. 

The  account  between  the  parties  embraced  other  items,  but 
those  which  constitute  the  balance  claimed  and  are  the  subject 
of  this  controversy  are  these :  . 

July  22,  1881.     Loss,  August  10,  com,  purchase  and 

sale ....: $287.00 

August  5,  1881.     Loss,  August  2,  corn,  purchase  and 

sale 30.00 

August  20,  1881.    Loss,  August  8,  com,  purchase  and 

sale 910.00 

It  is  not  denied  that  these  purchases  and  sales  were  made, 
or  that  losses  were  sustained  and  advanced  thereon  as  charged, 
but  it  is  insisted,  first,  that  they  were  gambling  contracts,  and 
second,  that  there  was  no  authority  whatever  for  the  purchase 
referred  to  in  the  last  item,  and  that  the  otliers  were  not  in 
strict  pureuance  of  the  orders  given. 
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Four  telegrams  from  defendants  to  plaintiffs  were  inti-o- 
.  duced  as  follows:  June  11,  1881,  ^<  Sell  five  Au^^ust  corn  ; " 
June  16,  1881,  "Sell  five  August  corn;"  July  22,  1881,  • 
*'  Bay  twelve  thousand  August  com,"  and  of  same  date,  "  Sell 
ten  August  corn."  It  appears  that  upon  receipt  of  these,  re- 
spectively, plaintiffs  made  the  sales  and  purchase  as  therein 
directed,  but  the  purchase  was  made  in  two  lots,  10,000  in 
one  and  two  in  another;  and  further,  that  the  defendants  hav- 
ing failed  to  ship  any  grain  for  delivery  on  these  sales  they 
also  purchased  the  deficient  amount  of  8,000  bushels,  in  two 
lots  of  five  and  thitjo.  There  was  positive  and  uncontradicted 
testimony  that  Penfield,  in  the  absence  of  Luckey,  expressly 
directed  the  purchase  of  the  8,000  bushels,  but  the  telegram 
was  not  produced  nor  its  absence  explained.  Defendants  how- 
ever made  no  objection  to  the  evidence. 

Upon  this  state  of  the  proof  the  court  gave  these  instructions 
at  the  instance  of  defendants : 

1.  "That  an  order  to  sell  com  does  not  authorize  the 
purchase  of  com,  and  an  order  to  purchase  com  does  not 
authorize  the  sale  of  such  com  when  bought;  and  if  you  be- 
lieve from  the  evidence  in  this  case  that  when  Luckey  ife  Oo. 
ordered  plaintiffs  to  sell  com,  the  plaintiffs,  without  other 
authority  or  orders,  went  on  the  markt^t  and  bought  that 
amount  of  corn  and  their  sold  it  again,  and  thereby  loss  oc- 
curred, that  such  losses  can  not  be  recovered  of  the  defendants 
in  this  case. 

Si.  "That  an  order  to  buy  or  to  sell  a  certain  amount  of 
gi-ain  must  be  strictly  complied  with  in  order  to  charge  the 
party  making  the  order,  and  an  order  to  sell  10,000  bushels 
of  corn  does  not  of  itself  authorize  the  sale  of  8,000  bushels, 
or  any  other  amount  than  10,000  bushels,  and  does  not  author- 
ize the  pnixihase  of  gi*ain  for  the  pur)x>se  of  making  such  sale; 
and  therefore,  if  you  believe  from  the  evidence  in  this  case 
that  the  defendants  ordered  the  plaintiffs  to  sell  10,000  bushels 
of  com«  and  that  the  plaintiffs  thereupon,  without  other  or  dif- 
ferent authority  or  orders,  went  and  bought  8,000  bushels  of 
corn  or  any  other  amount,  and  then  sold  it  again,  and  thereby 
a  loss  occurred,  the  plaintiffs  can  not  recover  such  loss  of 
defendants." 
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We  mast  think  these  instructions  as  applied  to  this  case  are 
quite  erroneous.  There  is  no  dispute  that  these  oontracts  for 
sale  and  purchase  were  all  made  in  June  and  July,  and  were 
for  August  delivery ;  that  the  orders  were  to  contract  for  the 
delivery,  in  August,  of  20,000  bushels ;  that  when  the  time  for 
delivery  came  plaintiffs  had,  until  they  purchased  the  8,000 
bushels  objeeted  to,  only  12,000,  and  that  the  deficit  was  due 
to  the  neglect  of  the  defendants  alone.  Having  then,  at  the 
instance  of  the  defendants,  become  personally  bound  to  deliver 
these  S,000  bushels  also,  the  plaintiffs  were  by  these  circum- 
stances impliedly  authorized  to  procure  them  at  the  charge  of 
the  defendants.  So  that  while  the  legal  proposition  of  the 
instruction  may  be  sound  in  the  abstract,  it  is  wrong  as  ap- 
plied, in  that  the  hypothesis  of  fact  contained  therein  wholly 
ignores  these  grounds  of  authority.  The  assumption^  in  the 
second  instruction,  that  upon  an  order  to  sell  10,000 .  bushels 
the  plaintiff  sold  only  8,000,  is  altogether  unwarranted.  They 
bought  8,000  to  make  it  up,  with  the  2,000  remaining  of  the 
12,000  after  10,000  were  delivered  upon  the  two  orders  for  the 
sale  of  5,000  each ;  the  other  10,000  they  were  ordered  to  sell 
and  did  sell.  , 

From  the  evidence  it  is  clear  to  our  minds  as  matter  of  fact 
that  plaintiffs  strictly  complied  with  all  the  ordei*8  given,  and 
as  matter  of  law,  without  reference  to  the  evidence  of  Pen- 
field's  order,  that  they  were  fully  authorized  to  make  the 
purchase  of  the  8,000  bushels. 

But  the  main  question  is  whether  these  were  gambling 
transactions  within  the  meaning  of  the  statute. 

Upon  this  question  thi*ee  witnesses  were  examined.  Mr. 
Southworth  who  was,  during  the  period  covered  by  these 
transactions  and  for  sixteen  years  had  been  in  the  employ  of 
plaintiff  and  had  kept  the  accounts  between  these  parties,  tes- 
tified most  clearly  and  positively  diat  these  were  purchases 
and  sales  of  grain,  actual  and  l>07iafide^  in  contemplation  of  its 
delivery  and  receipt,  and  not  of  settlement  by  payment  or 
receipt  of  differences  of  market  values,  and  that  warehouse  re- 
ceipts therefor,  of  the  full  amount  in  each  case,  were  delivered 
or  received  by  the  plaintiff;  that  tliey  had  never  in  any  in- 


lo6  Appellate  Coubts  of  Illinois. 

King  &  Co.  V.  Luckey  &  Co. 

stance,  to  his  kuowledge,  dealt  in  options  or  made  contracts  to 
be  settled  by  the  receiptor  payment  of  differences,  and  that 
in  these  cases  they  expected  and  had  reason  to  expect  ship- 
ments from  the  defendants  to  meet  the  sales;  that  several  car 
loads  were  received  by  them  between  the  dates  of  sale  and 
delivery,  but  with  orders  accompany ing*  or  following  each  to 
sell  them  on  the  market  in  order  to  get  the  better  prices  rul- 
ing at  the  time,  letting  the  sales  for  August  delivery  stand  in 
the  hope  of  getting  enough  of  other  com  in  the  country  to  fill 
them.  Mr.  Peniield,  one  of  the  defendants,  testified  that  he 
understood  and  intended  these  telegi*ams  as  oi*derB  for  real 
transactions  and  iiot  for  unlawful  options. 

Mr.  Luckey's  testimony  was  in  the  form  of  a  deposition. 
The  most  material  of  the  interrogatories,  respecting  the  sev- 
eral transactions  referred  to  in  the  items  of  charge  and  his 
answers  thereto,  were  objected  to,  but  admitted.  The  follow- 
ing, respecting  the  first,  is  not  an  unfair  sample.  He  was  asked 
to  ^'  explain  what  kind  of  a  contract  and  transaction  this  was, 
and  state  fully  whether  you  purchased  of  or  sold  to  the  plaint- 
iffs said  10,000  bushels  of  corn,  or  whether  any  com  was  in 
fact  bought  or  sold  or  nctt  in  that  transaction,"  and  answered 
"  This  was  an  option  or  futui^e  contract.  I  did  not  purchase  or 
sell  any  corn  in  connection  with  that  transaction,  neither  did 
they  purchase  or  sell  any  com  on  my  account  in  that  ti*ansac-  ■ 
tion,  nor  was  there  in  fact  any  corn  purchased  or  sold  by  any- 
body in  connection  therewith." 

The  item  does  not  import  nor  was  it  ever  claimed  that  de- 
fendants purchased  of  or  sold  to. plaintiffs  these  10,000  bushels 
or  any  other  corn.  It  was  hardly  within  the  province  of  the 
witness  to  explain  or  state  of  what  "  kind  "  was  the  contract  or 
transaction  in  question.  He  should  have  been  confined  to  a 
statement  of  the  contract  or  transaction  itself,  leaving  to  the 
jury  to  determine  from  the  facts,  under  the  instruction  of  the 
court,  whether  it  w^as  or  was  not  of  the  kind  known  to  the 
law  as  option  contracts.  He  could  not  have  personally  known, 
and  it  does  not  appear  upon  what  other  grounds,  if  any,  he 
states,  what  the  plaintiffs  did  not  do  and  what  was  not  done 
by  anybody  in  connection  therewith. 

He  proceeded  to  characterize  the  other  transactions  here 
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involved  in  liko  manner  and  to  tell  what  were  and  were  not 
the  intentions  and  acts  of  the  plaintiffs  and  the  other  par- 
ties to  the  alleged  contracts,  as  freely  as  of  his  own,  but  does 
not  intimate  that  he  was  present  on  any  pccasion  so  refeiTcd 
to,  nor  state  as  of  his  own  knowledge  any  facts  throwing  light 
upon  anybody's  intentions,  except  that  "the  defendants  did 
not  have  10,000  bushels  of  corn  to  deliver  to  King  &  Co.  at 
that  time,"  and  that  King  &  Co.  "  never,  at  any  time,  requested 
or  demanded  the  delivery,  neither  did  they  offer  to  deliver 
com  to  fill"  the  conti*act.  If  he  means  they  never  so  re- 
quested  of  or  offered  to  the  defendants,  it  is  not  very  cogent, 
if  of  or  to  the  other  parties  to  the  sale  or  purchase,  it  is  not 
clear  how  he  knows. 

These  opinions  and  assertions  of  what  he  could  not  know 
can  not  be  considered  as  contradicting  the  testimony  of  South- 
worth  and  Pentield  as  to  what  was  done  and  intended.  The 
only  other  evidence  in  the  case,  besides  the  telegrams  men- 
tioned, were  some  letters  of  Luckey  and  a  telegram,  which 
were  not  pertinent  to  the  question. 

We  think,  therefore,  that  the  verdict  was  clearly  unsup- 
ported by  the  evidence,  and  if  not  the  result  of  prejudice 
must  be  attributed  to  improper  testimony  admitted  and  erro- 
neous instructions  given,  as  above  indicated.  The  judgment 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  Cabb 

V. 

James  Barnett. 


SepUrin — Statute  qf  Limitations — When  Action  Accrues — Estraff— Ir- 
regular Sale, 

Replevin  brought  to  recover  a  horse  ten  year?  after  it  was  irregularly  eokl 
as  an  estray  is  barred  by  the  Statute  of  Limitations,  the  cause  of  action  hav- 
ing arisen  at  the  time  of  the  unlawful  conversion  of  the  horse. 

[Opinion  filed  August  26, 1886.] 
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In  krror  to  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  J.  F.  Hughes,  Judge,  presiding. 

Mr.  £.  BooKWALTEB,  for  plaintiff  in  error. 

Mr.  E.  R.  E.  KiM3K0UGH,  for  defendant  in  error. 

Wall,  J.  This  was  an  action  of  replevin  to  recover  posses- 
sion of  a  horse. 

It  api>eared  that  some  ten  years  before  the  suit  was  brought 
the  defendant  took  up  the  horse  as  an  estray,  had  him  ap- 
praised, and  the  animal  being  offered  for  sale  under  these  pro- 
ceedings defendant  bought  it  and  had  ever  since  claimed  and 
used  it  as  his  own.  There  was  no  concealment,  fraudulent  or 
otherwise,  of  his  possession  and  claim,  but  the  facts  were  un- 
known to  the  plaintiff  until  a  short  time  before  the  suit  was 
brought. 

It  was  conceded  that  the  law  in  regard  to  estrays  was  not 
fully  complied  with  and,  therefore,  the  title  did  not  pass  by  the 
sale,  but  it  was  insisted  that  the  Statute  of  Limitations  of  Hyg 
years  was  a  perfect  defense.  The  court  held  otherwise  and 
the  plaintiff  recovered. 

If  the  defendant  unlawfully  appropriated  the  property  to 
his  own  use  under  a  claim  inconsistent  witli  that  of  the  plaint- 
iff, ho  was  guilty  of  conversion  and  the  plaintiff  might  have 
immediately  brought  and  maintained  trover  or  replevin  with- 
out making  a  demand.  1  Gr.  on  Ev.  Sec.  642;  Hilliard  on 
Torts,  Vol.  2,  Ch.  25;  1  Ch.  PI.  154. 

We  are  of  opinion  that  in  this  case  the  cause  of  action  ac- 
crued more  than  five  years  before  the  commencement  of  the 
suit  and  the  Statute  of  Limitations  was  therefore  a  good  de- 
fense.    Tlie  court  erred  in  not  so  instructing  the  jury. 

Tlie  judgment  is  reversed  and  the  cause  remanded. 

JSeversed  and  remanded. 
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Charles  E.  Bose 
John  Day. 

Action  for  Use  and  Occupation — Evidence  if  Title — Implied  Agreement 
to  Faff  Rent. 

1.  Possession  for  dxteen  years,  and  the  payment  of  taxes  under  a  claim 
of  ownership,  is  sufficient  endenoe  of  title  to  su^ttain  an  action  for  use 
and  occupation. 

9.  Where  it  does  not  appear  that  a  party  is  an  intruder  or  trespasser 
•on  land,  that  he  holds  it  against  the  will  of  the  owner,  or  that  he  is  to  en- 
joy the  land  without  vent,  the  law  will  infer  an  implied  agreement  to  pay 
rent. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Calhoun  County;  the 
Hon.  Geobob  W.  IIskdkan,  Judge,  presiding. 

Mr.  J.  S.  Cabb,  for  appellant. 

To  maintain  a  suit  for  use  and  occupation  the  plaintiff  must 
prove  an  express  contraot  to  pay  rent  or  prove  that  he  is  the 
owner  of  the  land  used.    Bailey  v.  Campbell,  1  Scam.  110. 

The  action  for  use  and  occupation  is  founded  upon  a  con- 
tract, express  or  implied,  and  the  relation  of  landlord  and  ten- 
ant must  exist  between  the  parties.  Dndding  v.  Hill,  15  111. 
61, 

It  affirmatively  appears  by  the  testimony  of  the  plaintiff 
himself  that  the  defendant  was,  and  had  been  for  five  years 
past,  in  the  possession  of  the  lands  for  which  suit  was  de- 
manded, and  not  only  refused  to  pay  rent  to  Day  but  told  him 
that  he,  Day,  had  no  right  to  the  land,  and  there  is  not  even 
a  pretense  that  he  entered  under  Day.  How  then  can  it  be 
said  that  the  relation  of  landlord  and  tenant  existed  between 
them? 

Messrs.  Bbowk  &  Kibbt,  for  appellee. 
The  law  implied  a  promise  on  the  part  of  appellant  to  pay 
for  the  use  of  the  land. 
The  use  of  this  strip  of  land  was  not  adverse  to  Day  but 
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in  sabordination  to  his  rights.  Winslow  v.  Cooi)er,  104  HI. 
235. 

The  circamstance  that  the  laud  was  not  inclosed  at  the 
place  where  it  was  used  by  Mr.  Bose  is  not  material.  Mr. 
Day  had  used  and  rented  the  other  parts  of  the  land  contin- 
uously for  years,  and  the  deed  was  ojSered  to  enlarge  the 
possession.  Hubbard  v.  Kiddo,  87  III.  578 ;  Austin  v.  Eust, 
73  HI.  491. 

The  question  having  been  fau'ly  submitted  to  the  jury,  their 
verdict  should  be  conclusive  of  the  facts. 

CoNGEB,  J.  This  was  an  action  originally  commenced  be-. 
fore  a  Justice  of  the  Peace  to  recover  for  the  use  and  occu- 
pation of  a  small  piece  or  strip  of  land,  lying  between  the 
street  in  front  of  appellant's  store  and  the  Mississippi  River, 
used  by  the  appellant  as  a  landing  or  place  from  which  to 
ship  apples,  and  upon  which  he  had  wood  piled. 

Day  had  had  possession  of  the  quarter  section  of  land  of 
which  the  premises  in  controversy  formed  a  part  for  the  past 
sixteen  yeai*8,  paying  all  taxes  upon  it  and  claiming  the 
whole  under  a  deed  purporting  to  convey  the  same  to  him, 
This  was  sufficient  evidence  of  title  in  Day  until  rebutted  to 
sustain  an  action  for  use  and  occupation.  Keith  v.  Keith,  104 
m.  397. 

The  only  question  of  difficulty  arising  upon  the  record,  is 
whether,  under  the  ch'cumstances  as  shown,  an  action  for  use 
and  occupation  can  be  maintained.  Ko  express  contract  of 
renting  is  shown.  All  that  the  evidence  shows  is  that  appel- 
lant had  used  the  premises  for  five  years  past,  and  that  a  rea- 
sonable rent  would  be  $10  per  year. 

We  are  inclined  to  hold,  under  the  authority  of  Oaks  v. 
Oaks,  16  111.  106,  that  the  jury  might  bo  wan*anted  in  infer- 
ring an  implied  agreement  to  pay  rent.  That  case  holds  that, 
"  when  it  does  not  appear  that  a  paj*ty  is  an  intruder  or  tres- 
passer on  land,  or  that  he  holds  it  against  the  will  of  the 
owner,  or  that  he  is  to  enjoy  the  land  without  rent,  the  law 
will  infer  an  implied  agreement  to  pay  a  reasonable  rent  there- 
for."   The  judgment  of  the  Cii'cuit  Comi;  will  be  affirmed. 

Affimied. 
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81    ui 

Michael  Kelley  -^-^ 

V. 

David  Wilson. 

Personal  Injuty^Action  for  Damages— Verdict,  Sustained  hy  Evidence 
— Instructions, 

In  an  action  by  a  coal  miner  to  recover  damages  for  a  personal  injury  caused 
by  the  falling  of  a  rock  from  the  roof  of  the  defendant's  mine,  it  is  held: 
That  the  evidence  is  sufficient  to  sustain  the  verdict  in  favor  of  the  plaintiff; 
that  an  instruction  to  the  effect  that  if  the  jury  believed  any  witness 
had  willfully  testified  falsely  they  might  disregard  his  testimony  except  in  so 
far  as  corroborated  by  other  **  competent "  evidence,  is  not  specially  objec- 
tionable; and  that  the  court  properly  refused  to  give  certain  instructions 
asked  by  the  defendant,  the  point  therein  contained  being  fully  covered  by 
the  instructions  given. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Vermilion  County ;  the 
Hon.  J.  W.  Wilkin,  Judge,  presiding. 

Messrs.  Davis  &  Mann,  for  appellant. 

Messrs.  F.  Bookwaltek  and  H.  P.  Blackburn,  for  appellee. 

Wall  J.  Tlie  appellee  was  a  coal  miner,  and  was  at  work 
in  the  mine  of  appellant. 

While  passing  through  an  entry  going  to  the  room  where 
his  work  was,  a  heavy  piece  of  rock  fell  upon  him  fi'om  the 
roof  inflicting  serious  injury  for  which  he  recovered  a  ver- 
dict and  judgment  for  $1,500. 

It  is  not  contended  the  damages  are  excessive,  but  that  upon 
the  facts  there  is  no  liability  and  that  the  court  erred  in 
giving,  modifying  and  refusing  insti*uctions. 

After  thoroughly  considering  this  evidence  as  presented  in 
the  abstract,  we  are  unable  to  say  that  it  does  not  warrant  the 
jury  in  the  conclusion  that  the  defendant  was  guilty  of  negli- 
gence, and  that  the  plamtiff  exercised  due  care.    It  appears 
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the  roof  was  known  by  defendant  to  be  unsafe,  and  no 
eflfoii;  was  made  to  prop  it  with  timbers;  that  on  the  morn- 
ing of  the  accident  Henry,  the  pit  boss,  whose  duties  were 
those  of  a  genei*al  superintendent,  discovered  the  dangerous 
condition  at  the  point  in  question  and  tried  to  remove  the 
loose  piece  of  rock,  but  being  unable  to  do  so  passed  on  to 
the  air  shaft  and  went  to  the  surface  that  way.  He  says  he 
wanted  to  find  the  men  whose  business  it  was  to  clear  away 
such  rubbish,  and  that  the  entry  was  so  obsti*ucted  by  what 
had  fallen  that  any  careful  man  must  have  noticed  it,  and  so 
being  warned  of  the  danger,  could  easily  have  avoided  it.  At 
any  i-ate  he  gave  no  notice  of  it  but  left  it  so,  and  the  plaintiff 
coming  along  shortly  after,  was  hurt.  It  was  proved  that 
Henry  knew  of  the  dangerous  condition  at  this  point  before. 
The  plaintiff  says  that,  tliough  he  knew  the  general  natui*e  of 
the  roof  and  that  there  were  no  timbers  in  the  entry,  he  did 
not  know  that  this  piece  of  rock  was  loose,  nor  that  there  was 
any  special  danger  at  that  place;  that  he  had  his  lamp  in  his 
cap,  was  giving  no  particular  attention  to  the  roof,  carrying 
his  tools  and  his  dinner  pail  in  his  hands,  when,  without  any 
warning,  the  rock  fell  upon  him.  He  distinctly  says  there 
was  no  nibbish  or  other  obstj'uctions  in  the  entry. 

It  is  clear  that  superintendent  Henry  knew  the  danger  to 
which  any  one  coming  that  way  would  be  exposed,  and  it  is  a 
fair  question  of  fact  whether  the  indications  of  danger  wci'c  s(» 
patent  as  to  justify  him  in  leaving  no  other  warning.  Tlie 
testimony  is  conflicting  as  to  this,  and  we  can  not  say  the  jury 
were  without  warrant  in  their  conclusion,  nor  can  we  sav  that 
the  plaintiff  did  not  use  ordinary  and  reasonable  care  under  tho 
circumstances,  for  his  own  protection. 

These  questions  having  been  determined  by  the  jury  upon 
evidence  sufficient  to  support  the  finding,  we  ai'e  not  disposed  to 
interfere. 

It  is  objected  that  the  court  gave  tlie  following  instruction : 
"  The  court  instructs  the  jm-y  that  if  they  believe  tliat  any 
witness  who  has  testified  in  this  case  has  testified  wilfully 
false  to  a  matter  material  in  the  case,  that  the  jury  are  at  lib- 
erty to  disregard  his  entire  testimony,  except  so  far  as  ho  mav 
-corroborated  by  other  competent  evidence." 
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The  principle  involved  here  has  been  approved  by  the  Su- 
pi'eme  Coiii*t  repeatedly,  and  the  criticism  upon  it  by  counsel 
is  that  the  word  "competent"  is  used,  leaving  it  for  the  jury 
to  determine  what  is  competent  and  what  is  not.  The  adjec 
tive  "  credible,"  is  often  used  in  such  instructions,  sometimes 
the  term  "  unobjectionable  "  and  sometimes  '^  unim peached." 
Ci-abtree  v.  Hagenbaugh,  26  111.  233;  Yundt  v.  Hai-trunft,  41 
111.  9  ;  McClure  v.  Williams,  65  111.  390 ;  Eider  v.  The  Peo- 
pie,  110  111.  11 ;  Quinn  v.  Bawson,  5  111,  App.  130.  "  Compe- 
tent," as  here  used,  would  no  doubt  be  understood  to  signify 
"sufficient"  or  "adequate,"  which  are  among  its  primary 
meanings  and  would  refer  leather  to  the  effect  than  the  legal 
quality  of  the  evidence. 

We  think  the  instruction  should  not  be  condemned  on  this 
ground.  It  is  urged  it  must  have  been  directed  at  the  witness 
Henry,  and  that  there  was  no  sufficient  evidence  upon  which 
to  base  it.  Henry  was  flatly  contradicted  on  a  material  point, 
and  it  may  be  that  if  his  version  was  not  connect,  he  was  on1  y 
mistaken,  his  memory  being  at  fault,  or  it  may  be  he  wilfully 
misrepresented  the  fact.  Mere  contradiction  will  not  impeach. 
There  must  be  wilful  false  swearing  upon  a  point  material  to 
the  issue.  While  it  is  through  the'  medium  of  contradiction 
that  the  conclusion  may  arise  that  there  was  intentional  un- 
truth yet  in  general  the  conclusion  rests  mainly  upon  other 
circumstances.  Regarding  the  testimony  in  this  case  we  hold 
there  was  enough  to  justify  the  giving  of  the  instruction. 

It  is  urged  that  the  couii;  en'ed  in  modifying  two  instruc- 
tions asked  by  defendant  and  in  giving  them  as  modified.  We 
think  no  substantial  or  important  change  was  produced  by  the 
modification  in  either  instance. 

It  is  further  insisted  the  court  eiTed  in  refusing  two  instruc- 
tions asked  by  defendant  upon  the  question  of  the  care  which 
was  required  of  the  plaintiff.  We  think  the  law  on  this  sub- 
ject was  fully  and  fairly  presented  in  other  instnictions. 

Counsel  especially  urge  that  the  second  refused  instruction 

was  faultless. 

Assuming  it  was,  the  point  was  as  well  made  for  all  practi- 
cal purposes  in  the  others,  which  called  the  attention  of  the 
jury  to  the  special  matters  wherein  the  exercise  of  care  was 
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needed,  and  suggested  in  plain  terms  the  supposed  matters 
wherein,  from  the  standpoint  of 'defendant  and  upon  his  tlie- 
ory  of  the  ease,  might  be  found  the  proof  of  plaintifi's  con- 
tributory negligence. 

It  is  not  to  be  supposed  the  verdict  would  have  been  differ- 
ent if  tliese  instructions  had  been  given,  and  as  tlie  point  con- 
tained in  them  is  found  in  those  given,  their  refusal  is  not 
error.  No  other  objections  are  made  in  the  argument  for 
appellant. 

The  judgment  will  be  affirmed. 

Affirm&d, 


Frederick  Aholtz 

V. 

James  F.  Durfee. 


Ejecfment — New  Trial — Delay  in  Paying  Costs — Insufficient  Excuse, 

Upon  petition  for  the  vacation  of  the  judgment  and  for  a  new  trial  in  an 
action  of  ejectment,  it  is  held  that  a  failure  to  pay  the  costs  for  more  than  a 
year  after  the  close  of  the  term  at  which  the  judgment  was  rendered  is  not 
sufficiently  excused  by  an  allegation  that  the  clerk  had  not  computed  the 
amount  thereof  because  of  the  absence  of  the  files  in  the  hands  of  some  un- 
known person,  it  not  appearing  that  the  petitioner  had  used  due  diligence. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Macon  County;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Mr.  H.  Pasoo,  for  appellant 

Inasmuch  as  the  statute  allows  a  new  trial  as  a  matter  of 
right  within  a  year  from  the  rendition  of  the  judgment,  and 
that  in  the  discretion  of  the  court  another  new  trial  might  be 
had  within  a  year  from  the  rendition  of  the  second  judgment, 
the  court  may  grant  a  trial  at  any  time  within  two  years  from  the 
rendition  of  the  firat  judgment.     A  failure   to   pay  the  costs 
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within  a  year  from  tbe  rendition  of  the  first  judgment  is  not  a, 
bar  to  a  new  trial,  provided  the  costs  ai'e  paid  and  petition  for 
a  new  trial  filed  and  motion  entered  after  tlio  expiration  of  one 
year,  and  within  two  years  from  the  date  of  the  rendition  of 
the  first  judgment  Biggs  v.  Savage,  2  Gil.  400;  Ohamberlin 
V.  McCarty,  63  111.262;  Myers  v.  Phillips,  68  111.  2(59;  Shackle- 
ford  V.  Bailey,  35  III.  387;  Stoltz  v.  Drory,  74  111.  107; 
Rountroe  v.  Talbot,  89  HI.  246. 

Messrs.  Odtten^  &  Vaii^  for  appellee. 

A  party,  whore  there  is  a  judgment  in  ejectment  against 
him,  can  not  make  a  motion  under  the  statute  for  a  new  trial 
during  the  year,  and  then  after  the  year  is  up  wait  indefinitely 
to  pay  the  costs,  say  six  months,  one  year,  or  two  years,  at  his 
pleasure,  and  then  re-try  the  case.  Pugh  v.  Beat,  107  III. 
440;  Oetgen  v.  Eoss,  36  111.  335. 

"Wall,  J.  At  the  May  term,  1881,  of  the  Macon- Circuit 
Court,  the  defendant  in  error  recovered  a  judgment  in  eject- 
ment against  the  plaintiil  in  error  for  a  lot  in  the  city  of 
Decatur. 

On  motion  of  plaintiff  in  eri'or  entered  at  the  same  term,. 
a  new  trial  was  granted  under  the  statute  upon  payment  of 
costs  to  be  made  within  three  months. 

The  costs  were  not  paid  until  December  2, 1882 — more  than 
a  year  after  the  close  of  the  term  at  which  the  judgment  was 
rendered.  Application  was  made  to  the  Circuit  Court  at  the 
February  term,  1883,  based  upon  this  payment,  for  an  order 
vacating  the  judgment  of  the  May  term,  1881,  and  for  a  new 
trial  of  the  case,  which  was  denied,  and  the  record  having 
been  brought  here  by  writ  of  error  we  ai*e  asked  to  review 
this  ruling  of  the  Circuit  Court. 

In  the  sworn  petition  filed  with  the  application  it  wasallegedi 
as  an  excuse  for  not  sooner  paying  the  costs  that  the  clerk 
had  not  until  that  day  computed  the  amoimt  thereof,  and  that 
until  so  computed  the  plaintiff  in  error  did  not  know  how 
much  it  was,  and  hence  could  not  pay  the  costs  because  ho  did 
not  know  the  amount."  Coupled  with  this  is  a  statement  that, 
as  he  believes,  the  papers  in  the  case  were  taken  out  of  the- 
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clerk's  office  about  the  time  of  the  trial  by  some  unknown 
person,  and  because  of  tlie  absence  of  the  files  the  clerk  could 
not  make  up  the  fee  bill  and  let  him  know  the  amount  so  he 
could  pay,  etc. 

This  statement  is  quite  indefinite.  It  does  not  appear  how 
long  the  papers  were  absent,  nor  does  it  anywhere  appear  that 
plaintiff  in  error  ever  requested  the  clerk  within  the  proper 
time  to  make  yip  the  foe  bill,  or  that  if  he  had  done  so  the 
clerk  could  not  have  obtained  the  papers  or  make  the  neces- 
sary computation.  Had  such  an  effort  been  made  and  the 
payment  of  costs  prevented,  and  thereby  the  rights  of  the 
plaintiff  in  error  unduly  prejudiced,  a  different  case  would 
exist.  But,  conceding  that  in  such  a  case  relief  could  be 
granted  in  the  way  here  adopted,  we  are  of  opinion  the  peti- 
tion did  not  disclose  necessary  diligence  on  the  part  of  plaintiff 
in  error,  and  for  that  reason,  if  for  no  other,  the  applicaticm 
was  properly  denied. 

AJirmecL 


Margaket  a.  Haldeman  et  al. 
Massachusetts  Mutual  Life  Insurance  Compant. 

Usury — Broker's  Coinmissions — Foreclosure — Solicitor's  Fees — Practice 
— Objection  not  Raised  Below, 

1.  It  is  a  well  established  rule  in  this  State  that  brokers,  in  negotiating 
loans  of  the  money  of  others,  may  charge  the  borrower  commissions  with- 
out thereby  making  a  loan  at  the  full  rate  of  legal  interest  usurious. 

2.  Upon  the  foreclosure  of  a  mortgage  the  decree  may  include  a  solic- 
itor's fee  if  the  mortgage  so  provides. 

3.  An  objection  not  raised  in  the  court  below  may  be  ignored  by  this 
court. 

[Opinion  filed  August  26,  1886,] 

In  ekror  to  the  Circuit  Court  of  McLean  County ;  the  Hon. 
O.  T.  Ekeves,  Judge,  presiding. 
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Mr.  Thomas  F.  Tipton,  for  plaintiff  in  error. 

Mr.  A.  E.  DeMakgb,  for  defendant  in  error. 

"  The  fact  that  an  agent  without  the  authority,  knowledge 
or  consent  of  hid  principal  upon  loaning  the  money  of  the 
latter  exacts  from  the  borrower  a  8um  in  excess  of  the  lawful 
interest  does  not  make  the  loan  usurious."  Cox  v.  MasF.  Mut 
L.  Ins.  Co.,  118  111.  382;  Phillips  v.  Roberts,  90  HI.  492;  Hoyt 
V.  Pawtucket,  110  111.  393. 

Thei-e  is  no  principle  of  law  which  requires  that  an  in- 
dividual or  corporation  having  niouey  to  loan  should  bo  com- 
pelled to  refuse  an  application  offered  it  because  the  broker 
sending  tlie  application  may  charge  the  applicant  a  commission 
for  his  services.  So  long  as  there  is  no  agreement  between 
the  loaner  and  broker — no  actual  knowledge — the  ti-ansaction 
can  not  be  usurious.  Hoyt  v.  Pawtucket,  110  111.  390;  Payne 
V.  Newcomb,  100  111.  611. 

The  objection  to  the  allowance  of  solicitor's  fees  can  not  be 
raised  here  for  the  first  time.  K.  &  I.  R  R  E.  Co.  v.  Chester, 
62  111.  235;  Elgin  v.  Kimball,  90  111.  866;  R,  R  I.  &  St.  L.  R 
R  V.  Beckemeier,  72  111.  267. 

Parties  are  concluded  by  the  toaster's  report  where  no  ex- 
ceptions are  interposed.  Jewell  v.  Eock  River  Paper  Co.,  101 
111.  67;  Peanell  v.  Lamar  Ins.  Co.,  78  111.  308. 

Wall,  J.  The  principal  question  in  this  case  is  whether 
the  transaction  disclosed  a  violation  of  the  statute  against 
usury. 

It  appears  that  Tillotson  and  Waite  and  Tillotson  and  Fell 
were  engaged  in  the  business  of  insurance  agents  and  loan 
brokers  in  thecity  of  Bloomington.  The  appellee,  an  insurance 
company  whose  home  office  is  in  the  State  of  Massachusetts, 
made  these  men  their  agents  for  insurance  at  Bloomington 
and  frequently  furnished  them  with  money  to  be  loaned  in 
that  locality. 

It  was  customary  for  one  wishing  to  borrow  money  to  make 
an  application  containing  the  necessary  information  as  to  the 
proposed  security,  etc.,  etc,  and  if  the  application  was  ap- 
pi-oved  by  the  company  tlie  money  would  be  forwarded  to  the 
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broker  who  wonld  pay  it  over  to  tlie  borrower,  less  the  com- 
mission which  had  been  agreed  on  by  the  borrower  and  the 
broker  at  the  beginning.  It  did  not  appear  that  the  lender 
liad  anytliing  whatever  to  do  with  this  matter  of  commission, 
nor  does  it  even  appear  that  he  knew  of  it  in  any  instance. 
Of  course  it  would  be  presumable  in  such  a  case  that  the 
broker  was  to  be  compensated  by  the  borrower.  The  business 
was  thus  conducted  for  years,  money  being  furnished  repeat- 
edly by  the  appellee  and  by  other  pai'ties  having  money  to  loan 
upon  such  applications,  the  lender  in  no  instance  paying  any- 
thing for  the  services  of  the  broker.  Such  a  transaction  oc- 
curred when  the  debt  involved  here  was  originally  contracted, 
and  when  itmatured  a  renewal  was  effected  through  these  bro- 
kers for  which  tliey  made  a  charge,  which  also  was  paid  by  the 
borrower,  but  so  far  as  shown  by  the  evidence  without  tlie 
knowledge  of  the  lender. 

The  appellants  now  testify  that  they  considered  the  bro- 
kers to  be  not  their  agents  but  the  agents  of  the  appellee. 
On  the  other  hand  the  brokers  and  the  executive  ofBcers  of 
the  company  testify  that  the  brokers  were  understood  to  be 
the  agents  of  the  borrowers. 

We  think  the  evidence  fully  justifies  the  latter  view,  and 
that  it  is  quite  consistent  with  common  experience  and  obser-' 
vation.  The  broker  might  be  the  agent  of  one  or  the  other, 
or  of  both  parties,  and  in  conducting  a  negotiation  resulting 
in  a  loan  he  would  naturally  be  trusted  and  depended  upon  to 
some  extent  by  both. 

For  example,  if  he  is  the  agent  of  the  borrower,  the  lender 
might  not  hesitate  to  send  him  the  money  direct  and  rely  up- 
on him  to  see  that  all  the  formalities  necessary  to  render  the 
loan  legal  and  the  security  binding  were  complied  with  ac- 
cording to  law. 

In  such  a  case  it  would  be  an  unreasonable  stretch  to  say 
that  the  lender  had  received  some  incidental  service  which  ho 
had  not  paid  for  but  which  the  broker  was  willing  to  perform 
because  of  his  commission  which  was  paid  by  the  borrower, 
and  therefore  the  transaction  was  tainted  with  usury.  "While 
the  com-ts  have  ever  held  that  no  shift  or  device  to  evade  the 
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laws  against  usury  can  be  tolerated,  yet  this  statute  is  to  be 
administered  according  to  its  spirit  and  interest  and  to  reach 
the  object  which  the  Legislatui'e  designed  to  accomplish. 

Th§  history  of  such  laws  shows  many  differences  of  opinion 
as  to  thegi'ound  upon  which  and  the  purposes  for  which  they  • 
have  been  enacted.  One  writer  has  said  that  a  host  of  great 
names  from  Aristotle  to  Potior  might  be  cited  who  rank'  all 
interest  of  money  under  the  name  of  usury,  and  condemn  it, 
but  the  sense  of  mutual  benefit  has  on  this  point  resisted  with 
equal  jBrmness  the  decrees  of  the  church  and  the  specula- 
tions of  philosophers,  and  a  regulated  and  reasonable  in- 
terest has  had  the  sanction  not  only  of  our  own  municipal 
iaw,  but  of  the  most  cultivated  and  enlightened  human  rea- 
son. Lord  Bacon,  in  discussing  the  subject,  concludes  that 
two  things  are  to  bo  reconciled,  "  the  one,  that  the  tooth  of 
usury  be  grinded,  that  it  bite  not  too  much ;  the  other  that 
there  be  left  open  a  means  to  invite  moneyed  men  to  lend  for 
the  continuing  and  quickening  of  trade."  It  is  a  justification 
for  such  laws  that  according  to  all  experience  unlimited  usury 
leads  to  unlimited  oppression,  and  that  the  extortion  of  the 
creditor  and  the  resistance  of  the  debtor  tend  to  produce  an 
unhealthy  condition  of  trade  and  business,  and  no  other  will 
perhaps  be  generally  acce})ted  at  the  present  day.  It  is  pure- 
ly a  question  of  policy  and  expediency  to  be  determined  from 
the  standpoint  of  the  public  good.  The  law,  then,  fixes  the 
rate  which  must  not  be  exceeded  and  will  permit  no  evasion, 
but  it  will  not  be  captious,  and  anxious  to  infer  a  design  to 
evade  where  none  existed,  nor  will  it  ingeniously  build  up  a 
superstructure  of  usury  upon  an  unsubstantial  foundation. 
It  is  a  well  established  rule  in  this  State  that  brokers  negoti- 
ating loans  of  other  people's  money  may  charge  the  boiTOwer 
commissions  without  thereby  making  a  loan  at  the  full  rate  of 
legal  interest  usurious.  Ballinger  v.  Bourland,  87  111.  513; 
Phillips  V.  Roberts,  90  111.  492;  Boylston  v.  Bain,  90  111.  283; 
Hoyt  V.  Pawtucket  Ins.  Co.,  110  111.  390;  Cox  v.  Mutual 
Ins.  Co.,  113  111.  382;  Callender  v.  Roberts,  17111.  App.  539. 

The  case  at  bar  is  in  its  facts  very  much  like  the  case  of 
Cox  V.  M.  I.  Co.,  113  111.  382,  and  what  is  there  said  is 
strongly  in  point,  if  not  absolutely  controlling  here. 
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There  was  no  error  in  the  decree  npon  this  }:oint.  It  is  as- 
signed as  error  that  the  decree  includes  the  sum  of  $100  for 
the  solicitor's  fee  of  complainant  uhich  is  taxed  as  a  pai-t  of 
the  cost  of  tlie  case.  The  mortgage  contains  a  clause  ex- 
pressly authorizing  this  to  be  done.  It  provides  that  "^t  (fee 
$100)  shall  be  added  to,  and  become  a  part  of  the  debt  hereby 
secured  to  be  included  as  a  part  of  the  judgment  or  decree,  or  to 
be  taxed  as  a  part  of  the  costs  of  such  suit,  as  the  court  may 
elect." 

A  similar  provision  was  held  sufficient  to  support  the  decree 
in  Dana  v.  Bodgers,  43  111.  260,  and  there  seems  to  be  no 
reason  why  the  stipulation  may  not  be  enforced  according  to 
its  terms.     See  also  Ball  v.  Miller,  88  111.  110. 

It  does  not  appear,  however,  that  this  objection  was  made 
specifically  in  the  answer,  or  that  by  any  other  appropriate  mode 
it  was  brought  to  the  attention  of  the  court  belo.w,  althoi^gh 
the  claim  was  distinctly  made  in  tlie  bill. 

Therefore,  if  the  objection  were  tenable,  it  might  well  be 
held  that  it  could  not  be  presented  here  for  the  first  time. 

The  deci'eo  will  be  afiSi*med. 

Affirmed. 


David  H.  Habts  and  Stepheic  A.  Foley 

V. 

James  S.  Jones  and  James  A.  Emmons.  . 

Sales — Fraud — Possession  Retained  hp  Vendor — What  Amounts  fo. 
Change  of  Possession. 

1.  An  absolote  sale  o^  personal  property  which  is  capable  of  removal,, 
but  which  is  not  removed  from  the  poweasion  of  the  vendor,  is  fraudulent 
as  against  creditors  and  subsequent  purchasen,  although  made  in  good  faith 
and  for  an  adequate  consideration. 

2.  This  rule  is  held  to  i4>ply  to  a  lot  of  com  plows  separated  from  the 
vendor's  stock,  and  also  to  another  Jot  so  separated  and  placed  in  a  a^)arate 
building  rented  for  the  purpose,  but  remaining  under  his  control. 

[Opinion  filed  Angnst  26,  1886.] 
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Appkal  from  the  GhtJiiit  Court  of  Logan  County  ;  the  Hon. 
Q.  W.  Herdman,  Judge,  presiding. 

Statement  by  Congeb,  J.  In  the  fall  of  1884  Harts  and 
Foley  contracted  with  Jacob  Mangae  to  construct  for  tliem 
100  corn  plows  at  $15.50  each,  $9  to  be  paid  in  cash  and 
$6.50  to  be  credited  on  the  account  Mangas  owed  them, 
such  payments  to  be  made  as  the  plows  were  completed.  Pay- 
ments were  made  from  time  to  time  as  the  plows  were  com- 
pleted. Some  time  in  the  spring  of  1885  Mangas  told  appel- 
lants that  the  plows  were  in  his  way  and  he  was  told  by  Harts 
to  rent  a  building  called  the  Primm  Building,  which^  stood 
just  across  the  alley  running  in  the  i*ear  of  the  lot  on  which 
Mangas'  shop  stood.  Mangas  rented  such  building,  but  says 
be  does  not  know  that  he  told  Primm  at  the  time  for  whom 
he  was  renting.  Seventy  of  the  plows  were  completed,  ex- 
cept they  were  not  put  together  and  had  no  shovels,  and  in 
such  condition  were  stacked  up  in  the  Primm  building.  The 
other  thirty  had  no  shovels  and  lacked  one  coat  of  painty  which 
Mangas  was  to  put  on  when  the  plows  were  sold  or  shipped, 
and  in  that  condition  were  stacked  up  on  the  back  end  of 
Mangas'  lot  in  a  separate  row  or  stack  from  any  others, 
although  there  were  other  plows  of  a  similar  character  on  the 
back  end  of  Manias'  lot  near  to  those  in  controversy.  Man- 
gas says  he  remained  in  control  of  the  Primm  building  and 
went  in  and  out  of  it 

About  the  last  of  February,  1885,  Mangas  notified  appel- 
lants that  the  plows  were  completed,  when  they  went  to  his 
shop,  went  into  the  Primm  building,  counted  the  plows  there, 
seventy  in  number,  and  thirty  outside  on  the  rear  end  of 
Mangas'  lot,  and  settled  with  Maufi^as-  in  full  for  the  100  plows. 

For  about  three  weeks  in  April  and  May,  1885,  Mangas,  by 
the  authority  of  appellants,  sold  eighteen  of  these  plows,  taking 
notes  (when  cash  was  not  paid)  in  his  own  name,  and  after- 
ward assigning  them  to  appellants.  Appellants  and  Mangas 
testify  that  after  the  settlement  in  February  the  plows  were 
considered  by  all  of  them  to  be  the  property  of  appellants. 

While  the  property  was  in  this  condition  appellees  levied 
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upon  it  as  the  property  of  MaDgas  by  vii'tue  of  executions 
against  him,  and  appellantB  seek  to  recover  the  property  by 
writ  of  replevin. 

Tlie  Circuit  Court  found  that  the  property  was  liable  to  tlie 
debts  of  Mangas  and  that  no  sufficient  delivery  had  been 
made  to  enable  appellants  to  hold  the  property  as  to  creditors 
of  Mangas. 

Mr.  E.  R  M.  CooHBAN,  for  appellants. 

Under  a  contract  of  sale,  where  nothing  remains  to  be  done 
on  the  part  of  the  seller,  in  the  way  of  ascertaining,  appro- 
priating, or  delivering  the  property  sold,  the  title  to  it,  inde. 
pendently  of  the  Statute  of  Frauds,  immediately  vests  in  tlie 
buyer,  unless  it  can  be  shown  that  such  was  not  the  intention 
of  the  parties.  Townsend  v.  Hargraves,  118  Mass.  325;  Les- 
ter V.  East,  49  Ind.  588;  Terry  v.  Wheeler,  25  N.  Y.  520; 
Marble  v.  Moore,  102  Mass.  443;  Thorndike  v.  Bath,  114 
Mass.  116;  Arnold  v.  Delano,  4  Cash.  40. 

The  evidence  clearly  shows  that  appellants'  plows  were 
separated  from  all  otlier  plows,  seventy  of  them  being  placed 
in  a  separate  building  rented  by  appellants,  across  the  alley 
from  tlie  lots  occupied  by  Mangas,  and  thirty  tongues  with 
axle  attachment  were  stacked  up  in  a  row  on  the  back  part  of 
Mangas'  lots,  near  the  Primm  building.  What  better  evidence 
could  be  offered  to  show  the  intention  of  the  parties  to  vest 
the  title  in  the  appellants  than  counting,  examining,  receiving, 
separating  and  paying  for  the  property  ?  See  Straus  v.  Min- 
zesheimer,  78  111.  492,  and  cases  there  cited. 

The  appellants  had  the  right,  after  they  had  taken  posses- 
sion of  the  plows  and  paid  for  the  same,  to  employ  Mangas  to 
sell  the  plows  for  them,  without  thereby  subjecting  them  to  a 
lien  in  favor  of  the  creditors  of  Mangas.  Wright  v.  Grover, 
27  111.  426. 

The  putting  on  of  one  coat  of  paint  on  a  part  of  the  plows 
had  nothing  to  do  with  the  determining  the  number,  quality, 
identification,  price  or  possession  of  the  chattels,  as  all  of  that 
had  been  done  before,  and  nothing  remained  to  be  done  to- 
ward the  completion  of  the  contract  Shelton  v.  Franklin, 
68  111.  333;  Bcrtelson  v.  Bower,  81  Ind.  512. 
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Messrs.  Beach  &  Hodnett,  for  appellees. 

Even  if,  as  between  the  vendor  tnd  vendee,  the  tlt'e  to  per- 
sonal property  has  passed  to  the  vendee,  still  there  must  be 
an  actual  delivery  of  the  possession  of  -the  property  to  the 
vendee,  and  it  must  be  removed,  if  capable  of  removal,  to  bind 
subsequent  purchasers,  or  execution  or  attachment  creditors. 
Thompson  v.  Wilhite,  81  HI.  356;  Ticknor  v.  McClelland,  S4 
111.  471 ;  Thompson  v.  Yeck,  21  111.  73 ;  Curren  v.  Bernard, 
6  m.  App.  341 ;  Lewis  v.  Swift,  54  111.  436 ;  Thornton  v. 
Davenport,  1  Scam.  296 ;  Kitchel  v.  Bratton,  1  Scam.  300  ; 
Eichardson  v.  Eardin,  88  111.  124 ;  Updyke  v.  Henry,  14  111. 
378 ;  Burnell  v.  Eobertson,  5  ^Qilm.  282 ;  Lafever  v.  Mires,  81 
111.  456. 

The  title  to  personal  property  doea  not  pass  to  the  purchaser, 
as  between  vendor  and  vendee,  by  virtue  of  the  contract, 
until  the  contract  is  completed  and  nothing  remains  to  be  done 
under  the  agreement.  Schneider  v.  Westerman,  25  111.  514 ; 
O'Keefe  v.  Kellogg,  15  111.  347  j  Frost  v.  Woodruff,  54  111. 
155. 

CoKGER,  J.  '  We  are  inclined  to  think  there  was  not  such  a 
delivery  of  the  plows  in  question  as  would  pass  the  title  to 
appellants,  as  to  the  creditors  of  Mangas.*  "Any  absolute 
sale  of  pereonal  property  which  is  of  such  a  character  as  to  be 
capable  of  being  removed,  whei*e  it  remains  with  the  vendor, 
is  fi-audulent  in  law  as  to  creditors  and  subsequent  purchasers, 
notwithstcinding  the  sale  may  be  in  good  faith  and  for  an 
adequate  consideration."  Thompson  v.  Welhite,  81  111.  356 ; 
Ticknor  v.  McClelland  et  al.,  84  111.  471. 

The  property  was  all  capable  of  removal,  and  of  being  placed 
where  no* one  would  be  misled  as  to  the  transfer  of  possession 
from  Mangas  to  appellants.  As  we  understand  the  rule 
mpra^  it  means  a  removal  which  shall  be  visible  and  apparent 
to  the  world — one  that  shall  apprise  the  public  that  there  has 
been  a  change  of  possession. 

Had  the  possession  and  control  of  the  Primm  Building  been 
clearly  in  appellants,  or  some  third  party,  the  case  would  have 
been  different     While  Mangas  and  the  appellants  testify  that 
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Biich  building  was  rented  at  their  request,  and  doubtless  as  be. 
tween  thcih^elves  was  so  understood,  jet,  in  fact,  Mangas  re- 
mained in  control  of  it  and  there  was  nothing  to  apprise  the 
public  of  anything  to  tlic  contrary. 

Tlie  same  may  be  £aid  of  the  plows  stacked  upon  the  rear 
end  of  Mangas'  lot.  To  Mangas  and  the  appellants  their 
separation  from  the  other  plows  might  be  quite  apparent  and 
sufficient  for  their  purpose  but  it  would  not  apprise  strangers 
of  any  change  of  ownership  or  possession. 

Wo  think  the  judgment  of  the  Cucnit  Court  was  right  and 
it  will  therefore  be  afiGu*med. 

AffirmeiL 


Robert  Stubblefield 

V. 

Pelig  Soule, 


Landlord  and  T$nant — Aeiiom  againM  Tunant  far  Breach  cf  Cot%nant% 
of  Lease — Recoupment — Practice, 

In  on  action  on  a  lease  a^inst  a  tenant  to  recover  damages  for  a  breach 
of  its  covenants,  the  defendant  may  introduce,  by  way  of  recoupment  under 
the  genera]  issue,  evidence  tending  to  show  that  the  plaintiff  had  represented 
the  roof  to  be  in  good  condition,  but  that  it  was  leaky  and  the  defendant's 
goods  were  injured  in  consequence. 

[Opinion  iiled  August  26,  1886.] 

In  ERROR  to  the  Circuit  Court  of  McLean  County  j  the  Hon. 
O.  T.  Ekkvks,  Judge,  presiding. 

Messrs.  Blades  &  Neville,  for  appellant. 

Messrs.  Kereick,  Lucas  &  Spencer,  for  appellee. 
The  rejected  evidence  amounts  to  a  charge  of  fraud  on  the 
part  of  appellee  in  procuring  tlic  appellant  to  accept  die  lease 
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and  fraud  as  a  defense  moBt  be  pleaded.  Kirkland  v.  Lott,  2 
8cain.  13;  Anderson  y.  Jaoobeon,  66  III.  522;  Elston  v. 
Blanchard,  2  Scam.  420;  Fitzpatrick  v.  Beatty,  1  Qilm.  454; 
Newell  V.  SuperviBors,  87  111.  258;  Klein  v.  Horine,  47  111. 
430;  Jones  v.  Albee,  70  111.  34. 

The  evidenoB  was  not  admissible  under  the  general  issue 
without  notice,  it  not  appearing  and  no  claim  being  made  that 
it  went  to  appellee's  entire  cause  of  action.  McCullougli  v. 
Cox,  6  Barb.  386 ;  Mayor  v.  Trowbridge,  5  Hill,  68 ;  Whit- 
beck  V.  Skinner,  7  Hill,  53;  Heaston  v.  Colcrrove,  3  Ind.  265; 
Estep  y.  Morton,  6  Ind.  489 ;  Sedgwick  on  Measure  of  Dam- 
ages, 435. 

Conger,  J.  This  was  an  action  by  appellee  upon  a  lease; 
the  dee1ai*ation  ayerring  that  the  premises  described  in  the 
lease  were  in  good  repair  when  taken  by  appellant,  and  that 
they  were  injured  by  him  while  in  possession,  and  that  he  did 
not  trim  the  hedges  and  haul  out  the  manure  as  he  had  cove- 
nanted to  do  in  the  lease.  To  this  dcclai-ation  a  plea  of  the 
general  issue  was  iiled. 

By  way  of  recoupment  under  the  general  issue,  the  ap- 
pellant proposed  to  prove  "  that  the  plaintiff  represented  to 
him  before  entering  into  the  lease  that  the  roof  of  the  dwell- 
ing house  was  in  good  condition,  and  that  it  was  not  and  that 
plaintiff  knew  it  was  not,  and  that  on  account  of  the  leaky 
condition  of  the  roof  the  furniture  and  carpets  of  the  defend- 
ant were  damaged,  and  that  on  account  thereof  the  i)laintiff 
was  obliged  to  move  out  of  the  house,  and  did  move  out  about 
the  first  of  January  before  the  expiration  of  the  lease." 

Upon  objection  being  made  by  appellee  the  court  excluded 
this  evidence,  and  as  we  think,  erroneously. 

In  Stow  y.  Yarwood,  14  111.  424,  which  was  an  action  of 
trover,  the  plea  was,  as  in  this  case,  the  general  issue,  and  the 
court  say:  "  The  principle  deducible  from  the  adjudged  cases 
is,  that  mutual  demands  arising  out  of  the  same  subject-matter 
and  capable  of  being  balanced  against  each  other,  may  be  ad- 
justed in  one  action.  One  demand  is  considered  as  reduced 
or  liquidated  by  the  other,  and  the  surplus  is  regarded  as  the 
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real  cause  of  action.  This  doctrine  of  recoupment  tends  to 
promote  justice  and  prevents  needless  litigation.  It  avoids 
ciicuity  of  action  and  a  multiplicity  of  suits.  A  claim  originat- 
ing in  contract  may  be  set  up  against  one  founded  in  tort." 

If  appellee  falsely  represented  to  appellant  that  the  roof  of 
the  dwelling  house  was  in  good  condition  when  it  was  not,  and 
appellant  was  tliereby  damaged,  sucli  damages,  in  our  opinion, 
could  be  recouped  in  the  present  action.  Borroughs  v.  Clancy, 
63  m.  30. 

It  would  reduce  or  liquidate  the  demand  of  appellee  to  the  ex- 
tent that  such  damages  might  be  allowed,  and  would  therefore 
be  proper  under  the  general  issue.  Babcock  v.  Trice,  18  111. 
420 ;  Murray  v.  Carlin,  67  Bl.  286 ;  Cooke  v.  Prebble,  80  Bl. 
381. 

For  the  error  in  excluding  this  evidence,  the  judgment  of 
the  Circuit  Court  will  be  reversed  and  the  cause  remanded. 

Meveraed  and  remanded. 


City  of  Springfield 

V. 

City  of  London  Insurance  Company, 

Special  Tax  on  Insurance  Companies — Power  of  Municipalities  toLety 
— Statutes — Repeal — Office  of  Proviso, 

If  111,  Sec.  23,  Ch.  24,  Starr  &  C.  111.  Stat.,  authorizing  municipalities 
having  fire  departments  to  tax  foreign  insurance  companies,  is  repealed  by 
^  32,  Sec.  30  Ch.  73,  such  power  being  saved  only  to  municipalities  to  which 
it  has  been  expressly  granted  by  statute. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County ;  the 
Hon.  James  A.  Creighton,  Judge,  presiding. 

Statement  of  the  ease  by  Congeb,  J.  This  is  an  action  of 
debt  by  the  city  against  a  fire  insurance  company  not  incorpo- 
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rated  under  the  laws  of  Illinois,  to  recover  two  per  cent,  upon 
the  gross  receipts  of  the  company  for  the  year  1885.  The 
declaration  contains  two  counts,  both  making  proper  allcga. 
tions  a^  to  the  defendant  being  a  foreign  fire  insurance  com- 
pany, and  that  it  did  business  in  tlie  city  in  1885  of  $5,000  in 
premiums,  and  that  during  all  of  that  time  and  for  many  years 
before,  the  city  kept  and  maintained  an  organized  fire  depart- 
ment    Tlie  city  is  incor  jDorated  under  the  general  law. 

Tlie  first  connt  avers  that  by  an  ordinance  of  the  city  then 
(1885)  and  still  in  force,  it  was  provided  that  foreign  insurance 
companies  engaged  in  effecting  fire  insm*ance  in  said  city 
should  pay  into  the  city  treasury  two  dollars  upon  the  hundred 
dollars,  and  at  that  rate  upon  the  amount  of  all  premiums 
paid  or  agreed  to  be  paid  for  insurance  in  said  city,  payments 
to  bo  made  on  January  and  July  Ist  each  year,  and  that  the 
sums  so  received  should  be  set  apart  for  the  support  and 
maintenance  of  the  fire  department  of  said  city. 

The  second  count  avers  that  previous  to  1885  the  city  levied 
upon  the  gross  receipts  of  all  such  companies  a  tax  or  license 
fee  of  two  dollars  upon  the  hundred  of  premiums,  to  be  paid 
January  and  July  1st  each  year,  to  be  devoted  exclusively  to 
the  support  of  the  fire  department. 

Both  counts  allege  the  premiums  were  the  gi*oss  receipts, 
and  both  allege  the  failure  of  the  company  to  pay. 

A  general  demurrer  was  interposed  to  the  declaration  and 
sustained,  and  the  city  electing  to  stand  by  it,  judgment  was 
rendered  against  the  city  for  costs. 

Messrs.  Greene,  Burnett  &  Hcmphbey,  for  appellant 

Mr.  James  C.  Cokkling,  for  appellee. 

Cokger,  J.  We  are  of  opinion  that  the  action  for  the  two 
per  cent,  of  the  gross  receipts  of  the  insurance  company  can 
not  be  maintainjcd  for  tlie  reason  there  is  no  existing  law  justi- 
fying it 

In  the  general  law  there  was  formerly  a  provision  (Chap. 
24,  Sec.  Ill,  Starr  &  Curtis,)  which  declaimed  that  "  All  corpo- 
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rations,  companies  or  associations,  not  incorporated  under  the 
laws  of  this  State,  engaged  in  any  citj  in  effecting  fire  insur- 
ance, shall  pay  to  the  ti*easnrer  the  sum  of  $2  upon  the  (100 
of  the  net  i-eceipts  by  their  agency  in  snch  city,  and  at  that 
rate  upon  the  amount  of  aR  premiums  which,  during  the  half 
year  ending  on  every  first  day  of  July  and  January,  shall  have 
been  received  for  any  insurance  eJBEected  or  agreed  to  be 
eflfected,  in  the  city  or  village,  by  or  with  such  corporations, 
companies  or  associations  respectively.  *  *  ♦  Provided, 
that  this  section  shall  only  apply  to  such  cities  and  villages  as 
have  an  organized  fire  department,  or  maintain  some  organ- 
ization for  the  prevention  of  fires."  This  is  the  only  authority 
we  have  been  able  to  find  justifying  the  city  in  passing  the 
ordinance  in  question,  and  this  is  unquestionably  repealed  and 
abrogated  by  Sec.  80  of  Chap.  73,  passed  in  1879,  and  in 
force  July  1,  1879. 

This  section  provides  that  "  Every  agent  of  any  insurance 
company  ♦  *  *  shall  return  to  the  proper  officer  *  * 
the  amount  of  the  net  receipts  of  such  agency  for  the  pre- 
ceding year,  which  shall  be  entered  on  the  tax  list  *  ♦  » 
and  sobject  to  the  same  rate  of  taxation,  for  all  purposes.  State, 
county,  town  and  municipal,  that  other  personal  property  is 
subject  to  at  the  place  where  located ;  said  tax  to  be  in  lieu  of 
all  town  and  municipal  licenses,  and  all  laws  and  i>arts  of  laws 
inconsistent  herewith  are  hereby  repealed:  Provided^  that 
the  provisions  of  this  section  shall  not  be  construed  to  pro- 
hibit cities  having  an  organized  fire  department  from  levying 
a  tax,  or  license  fee,  not  exceeding  two  per  cent,  in  accord- 
ance with  the  provisions  of  their  respective  charters,  on  the 
gross  receipts  of  such  agency,  to  be  applied  exclusively  to  the 
support  of  the  fire  department  of  such  city." 

It  is  clear  to  us  that  the  intention  of  the  Legislature  in  the 
Act  of  1879  was  in  lieu  of  every  species  of  municipal  tax  or 
license,  to  subject  the  net  receipts  of  insurance  companies  of 
the  agency  within  the  county,  town  or  municipality,  to  the 
same  rate  of  taxation  as  other  personal  property. 

But  it  is  insisted  that  the  provision  to  this  section  gives  the 
power  to  all  cities,  having  an  original  fire  department,  to  levy 
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a  tax  or  license  fee  of  two  per  cent,  on  the  gross  receipts  of 
the  agency. 

We  can  not  assent  to  this  view.  In  Minis  v.  U.  8.,  16  Pet  433, 
it  is  said :  "  The  office  of  a  provision  is,  generally,  either  to 
except  something  from  the  enacting  clanse,  or  to  restrain  its 
generality,  or  to  exclude  some  possible  ground  of  misinterpro^ 
tation  of  it,  as  extending  to  eases  not  intended  by  the  Legis^ 
lataro  to  be  brought  within  its  purview."  In  Boon  v. 
Joliet,  1  Scam.  258,  it  is  said :  *'  A  provision  in  a  statute  is 
intended  to  qualify  what  is  affii*med  in  the  body  of  the  aet, 
section  or  paragitiph  preceding  it." 

We  hold  that  Sec.  3 J  of  Chap.  73  repealed  Sec.  110  of 
Ohap.  24,  and  the  provision  at  the  end  of  Sec.  30  only  has 
the  effect  to  save  the  power  of  levying  the  two  per  cent,  upon 
gross  receipts,  "in  accordance  with  the  provisions  of  their  re- 
spective charters,"  and  is  to  be  construed  as  saving  such 
power  only  to  those  cities  whose  charters  had  a  special  power 
of  the  kind  in  them  at  the  time  of  the  passage  of  the  act ;  but 
it  was  not  intended  to  create  or  confer  such  a  power  upon 
other  cities.  In  other  words,  it  saved  the  power  to  those 
municipalities  expressly  having  it  by  their  charters,  but  did 
not  confer  it  upon  others. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirrried. 


The  Nobthwestern  Benevolent  and  Mutual  Aid ^ 

Association  of  Illinois  i5J^ 

V. 

Babah  W.  Bloom. 

Ufe  Insurance —  Suicide — Construction  af  Application  and  Certificate 
Together  as  one  Instrument — Pleading, 

1.  In  an  action  brougbt  on  a  certificate  or  policy  of  life  inirarance,  the  as- 
Bured  having  committed  suicide,  it  is  held  that  the  application*  containing  a 
stipulation  excepting  death  from  suicide  from  the  risk,  must  be  construed 
with  the  certificate  a»  one  instrument. 
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2.  An  allegation  that  the  assured  *'  did  then  and  there  iuimorally,  wrong- 
fully and  wickedly''  commit  suicide,  is  substantially  an  allegation  that  he 
committed  the  act  while  sano. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  tlie  Hon. 
William  Marsh,  Judge,  presiding. 

Messrs.  Carter  &  Grover  and  T.  B.  Pape,  for  appellant. 

The  agreements  contained  in  the  application  are  made  war- 
ranties by  the  clause  in  the  certificate  referring  to  them.  Bliss 
on  Life  Ins.  85,  and  cases  cited  in  note  2;  Kelsey  v.  Universal 
L.  Ins.  Co.,  35  Conn.  225;  Fame  Ins.  Co.  v.  Thomas,  10  111. 
App.  545;  S.  C,  103  111.  91;  Miles  v.  Conn.  Mut.  L.  Ins.  Co.,  3 
Giay,  580. 

If  they  should  be  considered  representations,  they  are  as  a 
matter  of  law  made  conclusively  material.  Fame  Ins.  Co.  v. 
Thomas,  10  III.  App.  545;  Price  v.  Phoenix  Mut  L.  Ins.  Co., 
17  Minn.  497;  S.  C,  10  Am.  Rep.  166;  Campbell  v.  New  Eng. 
Mut  L.  Ins.  Co.,  98  Mass.  381;  JeflFries  v.  Life  Ins.  Co.,  22 
Wall.  47. 

The  failure  to  perform  a  material  promissory  representation 
avoids  the  policy.  Schultz  v.  Mut.  L.  Ins.  Co.,  6  Fed..Rep.  672; 
Houghton  v.  Manufacturers  Mut  L.  Ins.  Co.,  8  Met  114;  Clark 
v.  Manufacturers  Ins.  Co.,  8  How.  235;  Kimball  v.  jEtna  Ins. 
Co.,  9  Allen,  540;  Blumer  v.  Phoenix  Ins.  Co.,  45  Wis.  622;  S. 
C,  48  Wis.  535;  S.  C,  33  Am.  Rep.  830. 

The  language  of  the  certificate  makes  the  performance  of 
the  agreements  in  the  application  a  condition  precedent  to  the 
enforcement  of  the  contract  Schultz  v.  Mut.  L.  Ins.  Co.,  6 
Fed.  Rep.  672;  See  also  Insurance  Co.  v.  Trefz,  104  U.  S.  197. 

Where  two  instruments  are  executed  as  parts  of  the  same 
transaction,  whether  at  the  same  or  diflferent  times,  they  will 
be  tiiken  and  construed  together  as  one  instrument  Neil  v. 
Chessen,  15  111.  App.  266;  Hunt  v.  Frost,  4  Cush.  54;  Stacy  V. 
Randall,  17  HI.  467;  Gardt  v.  Brown,  113  111.  475;  Torrence  v. 
Shed,  112  111.  466. 
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The  application  in  this  case  is  not  merged  in  the  certiiicate 
of  memberdiip,  but  together  with  that  forms  the  contract  of 
insarance.  It  contains  the  agreements  entered  into  by  the 
insured,  while  the  certificate  contains  the  obligations  assumed 
by  the  benevolent  association.  Supreme  Council  of  Royal 
Templars  of  Temperance  v.  Ourd,  111  HI.  284;  CaflEery  v, 
John  Hancock  L.  Ins.  Co.,  17  Fed.  Eep.  25;  Grattan  v.  Meti-o- 
politan  L.  Ins.  Co.,  92  N.  T.  274 ;  Blooming  Grove  Mut  F. 
Ins.  Co.  V.  McAncrney,  102  Fa.  St  335. 

Sanity  will  be  presumed,  and  if  insanity  be  relied  on  to 
avoid  tlie  consequences  of  suicide,  it  must  be  pleaded  and 
proved.  Weed  v.  Mut  Ben.  L.  Ins.  Co.,  70  N.  Y.  561;  Pha- 
denhauer  v.  Germania  L.  Ins.  Co.,  7  Heisk.  567;  S.  C,  19 
Am.  Kep.  623;  Knickerbocker  L.  Ins.  Co.  v.  Peters,  42  Md« 
414. 

The  contract  sued  on  in  this  case  is  a  contract  with  the  in* 
sured,  and  not  with  the  beneficiary.  Highland  v.  Highland, 
109  111.  366;  S.  C,  13  111.  App.  510;  Johnson  v.  Van  Epps,  110 
111.  551;  S.  C,  14  III.  App.  201. 

The  beneficiary  is  bound  by  all  of  the  covenants  and  agree- 
ments contained  in  the  contract.  Caffery  v.  John  Hancock 
Mut  L.  Ins.  Co.,  27  Fed.  Eep.  25;  Fitch  v.  Am.  Pop.  L.  Ins. 
Co.,  59  N.  T.  557. 

Mr.  J.  F.  Carrott,  for  appellee. 

The  plaintiff  need  not  aver  the  truth  of  statements  contained 
in  the  application.  Henvn  v.  Peoria  Mar.  and  F.  Ins.  Co., 
28  m.  235;  M.  B.  L.  Ins.  Co.  v.  Eobertson,  59  LI.  123;  Pied- 
mont  Ins.  Co.  v.  Ewing,  92  TJ.  S.  377. 

The  plaintiff  need  not  avQr  the  perfonnance  or  non-per- 
formance of  conditions  subsequent.  Forbes  v.  Am.  Mut  L. 
Ins.  Co.,  15  Gray,  249;  ^tna  Ins.  Co.  v.  Phelps,  27  111.  71. 

Nor  the  perfoi'mance  or  non-performance  of  negative  pro- 
hibited acts.  Hunt  v.  Hudson  Eiv.  F.  Ins.  Co.,  2  Duer,  481- 
Troy  F.  Ins.  Co.  v.  Carpenter,  4  Wis.  20. 

Kor  need  he  allege  that  he  is  within  the  excepted  risks. 
liOunsbnry  v.  Protection  Ins.  Co.,  8  Conn.  458;  Ferrer  v.  Home 
Mut  In8.'Co.,  47  Cal.  416. 

Yw.    XXI   U 
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The  certificate  contains  no  warranty.  The  authorities  de- 
line  a  warranty  in  insurance  to  be  a  part  of  the  contract,  evi- 
denced by  the  policy,  and  a  binding  agreement  that  the  facts 
stated  are  strictly  true.  1  Phil,  on  Insw,  5th  £d.,  Sees.  754* 
756;  Flanders  on  Ins.^  204-5. 

To  constitute  a  warranty  it  must  be  contained  in  the  policy; 
or  if  contained  in  another  instrument  it  must  be  made  part  of 
the  policy  by  the  agreement  contained  in  the  policy.  Wall  v. 
Howard  Ins.  Co.,  14  Barbw  383. 

A  representation  in  insurance  may,  for  the  purpose  of  this 
case,  be  defined  to  be  a  statement  in  regard  to  a  material  fact 
made  by  the  applicant  for  insurance  to  the  insurer,  with 
reference  to  a  proposed  contract  of  insurance.  1  Phil,  on  Ins., 
Sec.  524  et  eeq. 

As  representations  simply,  they  are  not  a  part  of  the  con- 
tract of  insurance.  Flanders  on  Ins.,  201,  and  cases  cited; 
Campbell  v.  New  Eng.  Mat  L.  Ins.  Co.,  98  Mass.  381. 

A  representation  is  of  some  matter  extrinsic  to  the  contract, 
and  generally,  if  not  always,  relates  to  the  present  state  and 
condition  of  the  subject  insured.  Alston  v.  Mechanics  Mut. 
Ins.  Co.,  4  Hill,  330. 

A  stipulation  or  representation  relied  upon  as  a  warranty 
should  either  be  written  in  the  policy,  or  expressly  made  a 
part  of  it;  for  the  policy  is  the  only  le^ral  evidence  of  what  the 
contract  is.  Dow  v.  Whetten,  8  Wend.  160;  Jennings  v. 
Chenango  Co.  Mut  Ins.  Co.,  2  Den.  75 ;  Am.  Life  Ins.  Co.  v. 
Day,  39  N.  J.  L.  89 ;  M.  B.  L.  Ins.  Co.  v.  Robertson,  59  111. 
123. 

Conger,  J.  On  the  3d  day  of  Mai*eh,  1882,  Lewis  H. 
Bloom  made  application  for  a  certificate  of  membership  in 
the  appellant  company  upon  one  of  the  printed  forms  pre- 
pared by  the  company,  which,  after  giving  a  number  of  an- 
swers as  to  the  condition  of  his  health,  family,  etc.,  contained 
the  following  claim:  "It  is  expressly  stipulated  and  agreed 
that  the  foregoing  application  and  declaration  shall  be  the 
basis  of  the  contract  between  the  above  named  applicant  and 
the  Northwestern  Benevolent  and  Mutual  Aid  Association  of 
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niinoie/said  contract  not  to  l>6  in  force  or  bindifig  apon  the 
a£80ciation  until  after  the  payment  of  the  membership  fee  and 
the  approval  of  the  application  by  the  medical  director,  and 
that  if  any  misrepresentations  or  fraadnlent  or  nntme  answers 
have  been  made,  or  any  facts  which  should  have  been  stated 
have  been  suppressed,  if  death  should  result  from  suicide,  or 
if  he  or  she  shall  omit,  neglect  or  refuse  to  pay  any  of  the 
assessments  on  or  before  the  day  on  which  they  shall  fall  due 
then,  and  in  either  event,  this  agreement  shall  be  null  and 
void,  and  all  money  which  shall  have  been  paid  shall  be  for- 
feited to  the  association." 

(Signed)  «  Lewis  R  Bloom." 

TTpon  this  application,  on  March  8,  1882,  the  association 
issued  a  certificate  of  membership  providing  for  the  payment 
within  sixty  days  after  the  death  of  said  Bloom,  to  his  wife, 
Sarah  W.  Bloom,  appellee  herein,  $2,000. 

The  toid  certificate  or  policy  contained  this  clause :  "  This 
t3ertificate  is  issued  upon  the  condition  that  the  said  Lewis  H. 
Bloom  shall  comply  with  the  constitution  and  by-laws  of  the 
association,  and  tliat  the  statements  in  the  application  for  this 
certificate  arc  true." 

Bloom  died  and  his  wife  brought  suit  upon  the  certificates 
and  to  the  declaration  appellant  filed  eight  special  pleas, 
setting  up  in  a  variety  of  ways«  as  a  defei^ise  to  the  action, 
the  suicide  of  Lewis  H.  Bloom. 

'  Li  the  first  special  plea  the  language  in  which  the  suicide  is 
charged,  is,  "  Did  wrongfully,  and  to  the  injury  of  the  de- 
fendant, commit  suicide."  In  the  second,  "  He,  the  said  Lewis 
H.  Bloom,  committed  suicide,  and  the  death  of  him,  the  said 
Lewis  E.  Bloom,  did  then  and  there  result  from  said  suicide." 
In  the  third  the  language  is,  ^^  Did  then  and  theYe,  immorally, 
wrongfully  and  wickedly,  for  the  purpose  of  destroying  his 
life,  strangle  himself  by  means  of  hanging  himself  by  the  neck 
'until  he  was  dead."  In  the  sixth  and  seventh,  the  language 
is,  "Wrongfully,  wickedly  and  fraudulently,  and  of  his  own 
volition,  committed  suicide." 

The  eighth  special  plea  sets  forth  the  clause  above  quoted 
of  the  application,  avers  it  to  be  a  part  of  the  contract  of  in- 
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snrance,  and  a  part  of  the  policy  or  certificate,  and  cbnclades 
with  the  charge  of  Bnicide  upon  the  part  of  Bloom. 

A  demurrer  was  filed  to  all  these  pleas  and  sustained  by  the 
court;  appellant  refusing  to  answer  further  judgment  was  ren- 
dered against  it  for  $2,162.20.  It  is  claimed  by  appellee, 
'^  that  the  application  not  being  incorporated  into  the  certifi- 
cate, and  not  being  expressly  referred  to  in  it,  so  as  to  make  it 
a  part  and  parcel  thereof,  should  not  be  considered  in  con* 
struing  the  contract  between  these  parties." 

We  are  of  opinion  that  the  application  and  certificate  were 
executed  as  parts  of  the  same  transaction ;  that  they  should  be 
taken  and  construed  together  as  one  insti'umcnt,  and  that  the 
true  nature  of  the  contract  entered  into  can  be  determined 
only  by  considering  the  mutual  undertaking  of  both  pai'ties  as 
set  forth  in  both.    Stacy  v.  Eandall,  17  IlL  467. 

In  the  language  of  Royal  Templars  of  Temperance  t.  Curd, 
111  HI.  288,  "  the  first  part  of  this  contract — the  part  obliga- 
tory npon  the  beneficiary — is  the  application  of  Lewis  H. 
Bloom." 

It  is  plain  and  simple  in  its  language,  and  can  not  be  misun- 
derstood. It  contains  this :  ^^It  is  expressly  stipulated  and 
agreed  that  the  foregoing  application  and  declaration  shall  be 
the  basis  of  the  contract,  *  *  ♦  that  if  death  should  re- 
sult from  suicide  *  ♦  *  then  this  agreement  shall  be  null 
and  void."  What  agreement  is  meant?  Certainly  not  the 
application,  for  that  is  not  in  itself  a  contract  but  simply  a  pro- 
posal on  the  part  of  Bloom.  The  agreement  that  is  to  be- 
come null  and  void  in  case  of  suicide  by  Bloom  is  the  mutual 
and  entire  contract  of  insurance  entered  into  by  both  parties, 
and  set  forth  and  contained  in  both  the  application  and  cer- 
tificate. 

Neither  is  it  important  to  determine  whether  the  perform- 
ance of  the  agreement,  contained  in  the  application,  not  to 
commit  snicide,  is  or  is  not  a  condition  precedent  to  the  en- 
forcement of  the  contract.  Appellant  is  not  now  relying 
upon  that  point  even  if  true,  nor  complaining  because  the 
declaration  does  not  aver  a  compliance  with  the  provision,  but 
by  its  pleas,  itself  brings  it  forward  and  sets  it  up  as  a  defense. 
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It  ifi  also  objected  that  none  of  the  pleas  expressly  allege 
that  Bloom  committed  suicide  when  sane.  We  are  inclined 
to  think,  howcTer,  that  after  constraing  the  language  used  by 
the  pleader  most  strongly  against  him,  there  can  be  no  reason- 
able doubt  as  to  the  meaning  upon  this  point  of  the  third,  sixth 
and  seventh  pleas. 

In  the  third,  the  language  is,  ^^  Did  then  and  there  immor* 
ally,  wrongfully  and  wickedly  "  and  in  the  sixth  and  seventh, 
*'  Wrongf ally,  wickedly  and  fraudulently,  and  of  his  own 
volition,  commit  suicide." 

These  expressions  can  not  properly  be  used  in  reference  to 
the  act  of  an  insane  man.  One  whose  reason  is  dethroned, 
and  who  is  acting  from  an  insane  delusion,  does  not  act  im- 
moi-ally,  wrongfully,  wickedly  or  fraudulently.  We  think 
these  pleas  do  substantially,  and  not  merely  argumentatively, 
allege  that  Bloom  committed  suicide  when  sane,  and  in  his 
right  mind,  and  therefore  do  allege  such  a  violation  of  the 
contract  as,  by  its  terms,  rendera  it  null  and  void. 

We  think  the  Circuit  Court  erred  in  sustaining  the  demurrer 
to  these  pleas,  and  the  judgment  of  the  Circuit  Court  will 
therefore  be  reversed  and  the  cause  remanded. 

JSeversed  and  remandeoL 


Mabgabet  Fosteb 


V. 


Henby  C.  Latham. 


21      165 
102    «331 


Ceftifieats  af  Acknowltdgmeni — How  far  Conclusive — Surplusage— 
Holder  qf  Notes  Secured  by  Trust  Deed  as  Trustee. 

1.  In  the  absence  of  proof  of  fraud  and  collusion  on  the  part  of  the 
officer  taking  and  certifying^  the  acknowledgement  of  a  deed,  his  certificate 
in  proper  form  must  prevail  over  the  unsupported  testimony  of  the 
grantor  that  the  same  is  false  and  forged. 

2.  The  use  of  the  word  *' notarial "  before  the  word  *•  seal,"  in  a  cer- 
tificate of  acknowledgment  of  a  Justice  of  the  Peace,  is  surplusai^e,  and 
does  not  invalidate  the  certificate. 

3.  The  holder  of  notes  secured  by  a  trust  deed  may  be  the  trustee 
therein* 
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[Opinion  ffled  August  26,  1886.] 

In  errob  to  the  Oircait  Oourt  of  Sangamon  County;  tli^e 
Hon.  J.  J.  Fhiujpfs,  Judge,  presiding. 

Messrs.  Obendobff  &  Patton,  for  plaintiff  in  error. 

The  evidence  does  not  warrant  the  master  in  chancery  in 
finding  that  Margaret  Foster  ever  executed  the  ti*ust  daod  in 
question  to  Henry  C.  Latham. 

In  proof  that  she  did,  complainant  relies  solely  upon  the 
recitals  of  the  notary  public,  John  D.  Keedy.  There  is  no 
proof  that  he  was  at  the  time  Buch  an  officer.  There  is  no 
seal  of  any  such  officer  attached.  Surely  such  a  recital,  un- 
authenticated  by  a  seal,  can  not  prove  the  execution  of  said 
instrument  or  deed.  Margaret  Foster,  not  being  proven  to 
have  ever  waived  her  homestead  and  dower  right,  ought  not 
to  have  had  her  rights  foreclosed  under  this  trust  deed.  Hoi- 
brook  V.  Nichol,  36  111.  161. 

A  tiiistee  is  agent  of  both  cestui  que  trust  and  beneficiary. 
3  Pen-y  on  Trusts,  156 ;  Clarke  v.  Wilson,  58  Miss.  119 ; 
Ashuelot  K.  R.  Co.  v.  Elliott,  57  N.  H.  397 ;  McGovem  v. 
Knox,  21  Ohio  St  547;  Jones  on  Mortgages,  Sees.  1770, 
1771. 

He  can  not  acquire  interests  hostile  to  the  interests  of  the 
cestui  que  trust.  Lee  v.  Fox,  6  Dana,  172 ;  Chapin  v.  Wead, 
1  Clark,  464;  G.,  C.  &  S.  E.  R.  Co.  v.  Kelly,  77  111.  426. 

A  trustee  in  a  deed  of  trust  for  security  is  subject  to  the 
same  rules  that  govern  all  trustees.  Perry  on  Trusts,  Sec. 
602. 

Messrs.  Matheny  &  Matheny,  for  defendant  in  error. 

The  word  '^notarial"  is  surplusage,  and  surplusage  in  an 
acknowledgment  otherwise  pei'fect  will  not  vitiate.  Stuart 
v.  Dutton,  39  111.  91. 

A  certificate  of  acknowledgment  is  stronger  as  evidence 
than  tlie  denial  of  the  grantor.  Lickmon  v.  Harding,  65  111. 
505  ;  Canal  &  Dock  Co.  v.  Russell,  68  HI.  426 ;  KeiT  v.  Rus- 
sell, 69  HI.  666 ;  Russell  v.  Baptist  Theo.  Union,  73  111.  337  ; 
Fitzgerald  v.  Fitzgerald,  100  HI.  385. 
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'  A  certificate  of  acknowledgment  ia  stronger  even  than  the 
denial  of  the  grantor  with  proof  that  the  deed  is  not  in  his . 
handwriting.    Kerr    v.  BiiBsell,   69   111.   666;    Blackman  v. 
Hawks,  89  111.  512 ;  Tunison  v.  ChamWin,  88  III.  378. 

A  certificate  of  acknowledgment  is  a  record  and  imix>rt8 
verity.  Eerr  v.  Bussell,  69  III  666 ;  Blackman  v.  Hawks,  89 
I1L512. 

It  seems  to  be  held  in  the  following  cases  that  a  certificate 
of  acknowledgment  can  only  bo  impeached  by  showing  fraud 
or  collusion  between  the  party. and  the  officer,  and  that  a. 
simple  negative  of  the  facts  therein  stated  will  not  avail. 
Graham  v.  Anderson,  42  III  514,  519;  Kerr  v.  Hussell,  69  III. 
666 ;  Strauch  v.  Hathaway,  101  Dl  11 ;  Monroe  v.  Poorman, 
62  111.  623. 

There  is  no  such  an  inconsistency  between  the  position  of 
the  defendant  in  error  as  holder  of  the  notes  on  the  one  hand, 
and  as  trustee  on  the  other  hand,  tliat  the  courts  will  refuse 
him  relief. 

Had  the  loan  originally  been  made  for  a  third  party,  it 
would  have  been  lawful  for  Latham  to  puix;hase  the  notes 
secured  by  this  deed.     Darst  v.  Bates,  95  HI.  493. 

CoNOEB,  J.  This  was  a  bill  filed  by  Latham  to  foreclose  a 
trust  deed  which  is  claimed  in  the  bill  to  have  been  executed 
by  plaintiff  in  error  and  her  husband,  Henry  Foster,  to  de- 
fendant in  error,  as  trustee,  to  secure  a  series  of  notes  executed 
by  said  Henry  Foster,  payable  to  himself  and  afterward 
indoi'sed  to  Latham.  Latham  furnished  the  money  for 
which  the  notes  were  given  and  it  was  used  by  Foster  and 
his  wife  in  discharging  a  prior  incumbrance  upon  the  same 
property,  upon  which  the  deed  of  trast  in  suit  was  given. 
Plaintiff  in  error  answers,  denying  the  execution  or  acknowl- 
edgment upon  her  part  of  the  trust  deed. 

The  evidence  upon  this  point  is  the  certificate  of  acknowl- 
edgment of  John  D.  Keedy,  a  Justice  of  the  Peace,  certifying 
in  the  usual  form  to  the  execution  of  said  deed  of  trust  by 
plaintiff  in  en*or  and  her  husband,  offered  by  defendant  in 
error,  and  the  testimony  alone  of  plaintiff  in  error,  offered  in 
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her  own  bebalf,  that  she  never  executed  or  acknowledged  the 
said  deed  of  trnst. 

We  had  supposed  it  was  settled  beyond  controversy  by  the 
Supreme  Court  of  this  State  that  ^  in  the  absence  of  proof  of 
fraud  and  collusion  on  the  part  of  the  officer  taking  and  certi- 
fying the  acknowledgment  of  a  deed,  the  officer's  certificate 
of  the  acknowledgment  in  proper  form  must  prevail  over  the 
unsupported  testimony  of  the  party  grantor  that  the  same  was 
false  and  forged/'  Lickmon  v»  Harding,  65  IlL  505;  Fitzger- 
ald V.  Fitzgerald,  100  111.  385. 

The  certificate  of  acknowledgment  is  as  follows ; 

'*^ State  of  niinois,  Sangamon  County. 

I,  John  D.  Keedy,  Justice  of  the  Peace  in  said  county,  do 
hereby  certify  that  Henry  Foster  and  Margaret  Foster,  his 
wife,  pei*sonalTy  known  to  me  to  be  the  same  persons  whose 
names  subscribed  to  the  foregoing  instrument,  appeared  before 
me  this  day  in  person  and  severally  acknowledged  that  they 
signed,^  sealed  and  delivered  said  instrument  as  tlieir  free  and 
voluntary  act,  for  the  uses  and  purposes  therein  set  forth,  in- 
cluding the  release  and  waiver  of  the  right  of  homestead  and 
dower. 
Given  under  my  band  and  notarial  seal  this  20th  day  of 

July,  A.  D.  1878. 

[seal.]  JoHif  D.  KeedY, 

Justice  of  the  Peace.^ 

And  it  is  insisted  that  this  is  the  certificate  of  a  notary,  and 
not  a  good  certificate  because  there  is  no  notary's  seal  at- 
tached. There  is  no  force  in  the  objection.  The  use  of  the 
word  '^  notarial"  is  mere  surplusage,  and  does  not  invalidate  the 
certificate. 

The  next  objection  taken  is  that  Latham  could  not  be  a 
trustee  and  cestui  que  trust  by  the  same  instrument 

We  do  not  think  this  objection  is  well  taken.  In  Longwith 
V.  Butler,  3  Gil.  38,  the  court  quotes  with  approval  the  fol- 
lowing language  of  Lord  Eldon :  *^  Here  the  mortgagee  is 
himself  made  the  trustee.  It  would  have  been  more  prudent 
for  him  not  to  have  taken  upon  himself  that  character.  But 
it  is  too  much  to  say  that  if  one  party  has  so  much  confidence  in 
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the  other  as  to  accede  to  snch  an  arraDgeinent,  this  court  is, 
for  that  reason,  to  impeach  the  transaction."  Justice  Koemer 
proceeds  to  hold  that  a  mortgagee  under  a  mortgage  contain- 
ing a  clause  to  sell,  may  sell  the  mortgaged  premises  and 
convey  a  good  title  to  the  purchaser. 

In  the  case  of  Darst  v.  Bates  et  a1.,  95  111,  513,  the  court 
say :  '^  Indeed,  it  is  quite  common  to  make  the  holders  of  the 
notes  or  their  assignees  trustees  in  mortgages  with  powers  of 
sa-e,  and  this  has  repeatedly  received  the  approval  of  tliis 
court." 

Hero  it  is  not  sought  by  the  trustee  to  avail  himself  of  the 
power  contained  in  the  deed  to  sell,  but  he  is  asking  a  court 
of  equity  to  take  charge  of  tlie  property  and  order  it  sold  in 
the  usual  way. 

The  decree  of  the  Circuit  Court  was  in  oar  opinion  right, 
and  will  be  affirmed. 


George  H*  Dennis 

V. 

John  W.  Pipeb, 

Neg&tMU  Paper-^Sttit  hy  Surety  on  Note  Given  to  Indemnify  Uim^ 
Fraud  and  Circumvention — Notice — Pleading, 

1.  A  plea  of  fraud  and  circumvention  in  procuring  a  note,  from  which 
it  appears  that  the  surety  was  not  deceived  as  to  its  character  or  amount 
and  in  which  it  is  alleged  that  certain  representations  as  to  what  future  cir- 
cumstances might  create  a  liability  were  false,  is  bad  on  demurrer. 

2.  One  of  two  notes,  made  by  the  same  principal,  was  given  to  indem- 
nify the  surety  on  the  other  note.  In  an  action  by  said  surety  on  the  note 
payable  to  him,  it  is  held  that  a  plea  to  the  effect  that  the  plaintiff  failed 
to  give  the  statutory  notice  to  the  payee  of  the  other  note,  is  bad  on  de- 
murrer, the  defendant  not  having  requested  the  plaintiff  to  give  such 

notice. 

3.  The  payment  of  interest  already  due  on  a  note  constitutes  no  con« 
sideration  for  its  extension. 

4.  The  language  of  a  plea  must  be  construed  most  strongly  against  the 
pleader. 
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Apfsal  from  the  Cii*cuit  Court  for  Greene  County;  tlie 
Hon.  Geo.  W.  Hsbdman,  Jud^  presiding. 

Messrs.  W.  M.  Wallagb  and  Jakes  B.  Wabd,  for  appel- 
lant 

Mr.  W.  M.  Wabd,  for  appellee. 

Coi^GEB,  J.  This  was  an  action  of  assumpsit  on  a  note  for 
$650,  dated  October  6,  1883,  payable  to  appellee  and  signed 
by  one  O.  R.  Southworth,  and  appellant  To  the  declaration? 
ap(X)11ant  filed  a  plea  of  non  aseumps'itj  upon  which  issue  was 
joined,  and  three  special  pleas.  The  second  plea  was  as  fol- 
lows: 

2d.  Plea  by  defendant,  George  H.  Dennis,  alleging  that 
the  causes  of  action  in  plaintiff's  declaration  were  one  and  the 
same,  to  wit,  the*  note  sued  on ;  that  John  W.  Piper,  the  payee, 
and  O.  R.  Southworth,  the  principal  maker,  obtained  from 
him  the  same  by  the  use  of  fi*aud  and  circumvention ;  that 
Piper  and  Southworth  before  the  execution  of  said  note,  on, 
to  wit,  October  6,  1882,  colluding  together  to  injure  and  de- 
fraud him,  the  defendant,fa1sely  and  fi*audalently  represented 
to  him  that  if  he  (Dennis)  would  execute  the  said  note  sued  on, 
as  surety,  that  he  (Dennis)  would  only  be  liable  thereon  in 
case  of  a  failure  on  the  part  of  said  Piper  to  pay  another  note 
for  $650,  which  Piper  had  signed  as  surety  for  Southworth 
and  payable  to  B.  B.  Bartholomew,  of  the  same  date,  to  wit, 
October  6,  1882,  and  tliat  the  note  in  the  declaration  men- 
tioned was  for  the  purpose  of  indemnifying  Bartholomew  from 
loss  in  case  of  a  failure  to  make  the  amount  payable  to  iiim, 
out  of  the  eaid  Southworth,  principal,  and  Piper,  the  surety; 
that  he  (Dennis)  signed  the  note  as  surety  for  the  purpose  of 
collaterally  securing  the  payment  to  Bartholomew  of  the  note 
signed  by  Southworth  and  Piper;  and  that  it  was  agreed  and 
understood  by  and  between  Piper,  Southworth  and  himee'f, 
that  he  (Dennis)  was  to  be  liable  on  the  note  sued  on  only  in  case 
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of  the  failure  of  Piper  to  pay  Bartholomew  the  note  South- 
worth  and  Piper  had  executed  to  Bartholomew,  and  that 
Piper  had  afterwaid  on,  to  wit,  August  6,  1885,  paid  to 
Bartholomew  the  amount  of  said  note. 

This  is  not  a  good  plea  of  fraud  and  circumvention.  '^  A 
fraud  in  obtaining  a  note  maj  consist  of  any  artifice  practiced 
upon  a  person  to  induce  him  to  execute  it,  when  he  did  not  in- 
tend to  do  such  an  act  It  is  not  fraud  which  relates  to  the 
quality,  quantity,  value  or  character  of  the  consideration  that 
moves  the  cantnet,  birt  it  is  such  a  trick  or  device  as  induces 
the  giving  of  one  character  of  instrument  under  the  belief 
that  it  is  another  of  a  different  character,  such  as  giving  a  note 
or  other  agreement  for  one  sum  or  thing,  when  it  is  for  an- 
other sum  or  thing,  or  as  giving  a  note  under  the  belief  that 
it  is  a  receipt."     Latham  v.  Smith,  45  111.  25. 

It  is  not  alleged  in  this  plea  that  appellant  was  in  any  way 
deceived  in  reference  to  the  instrument  he  signed,  either  as 
to  its  character  or  amount,  but  only  that  there  were  false  rep* 
resentations  made  as  to  what  future  circumstances  might  create 
a  liability  upon  the  note,  which  could  only  be  made  available 
in  a  different  plea  from  the  one  here  presented. 

The  third  plea  was  as  follows: 

3d.  Plea  by  George  H.  Dennis,  defendant,  alleging  that 
the  note  sued  on  was  given  as  collateral  security  for  a  note 
matuiing  at  the  same  time  and  of  the  same  date  and  amount  as 
the  note  sued  on;  that  O.  B.  South  worth  was  principal,  and 
plaintiff,  Piper,  was  surety  on  the  other  note ;  that  the  prin- 
cipal maker,  Southworth,  on  August  6, 1883,  at  maturity  of 
said  note,  had  sufficient  property  free  from  all  incumbrances 
and  exemptions  to  have  paid  said  other  note,  and  that  had  the 
surety.  Piper,  given  to  the  payee  of  said  other  note  proper 
notice  to  bring  suit  on  said  other  note  at  the  maturity  thereof, 
and  used  any  diligence  to  secui*e  the  payment  of  said  other  noto 
to  the  payee  thereof,  that  said  Piper  would  have  been  lawfully 
released  from  the  payment  of  said  other  note,  which  release 
of  said  Piper  would  have  released  him,  Dennis,  from  the  note 
sued  on,  and  that  although  the  said  Piper  could  have  been  re- 
leased as  aforesaid  from  the  payment  of  said  other  note  by  the 
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use  of  ordinary  diligence  as  aforesaid,  yet  he  failed  wholly, 
wilfully,  fraudulently  and  negligently  so  to  do,  to  the  great 
and  needless  damage  of  defendant^  (Dotinis) ;  that  he  (Dennis) 
was  wholly  powerless  to  compel  said  plaintiff,  Piper,  to  give 
said  notice,  and  because  he  was  thus  powerless  and  unable 
to  compel  plaintiff  to  take  proper  steps  to  release  both  plaintr 
iff  and  defendant  (Dennis)  from  their  respective  notes,  and 
because  the  plaintiff  has  in  this  respect  acted  in  bad  faith  to- 
ward defendant,  when  he  could  and  should  have  kept  defend- 
ant harmless,  he,  tlie  defendant,  became  thereby  released  from 
all  liability  on  said  note,  and  that  two  years  after  said  other 
note  became  due,  to  wit,  August  6, 1885,  the  principal.  South- 
worth,  became  and  is  now  insolvent,  and  that  by  the  negligence 
of  the  plaintiff  it  is  impossible  to  recover  anything  from  said 
Southworth,  the  principal  maker  of  both  notes. 

This  plea  presents  no  defense*  Piper  would  not  be  required 
to  give  the  statutory  notice  to  Bartholomew  to  bring  suit 
unless  requested  by  Dennis. 

Dennis  had  it  in  his  power  to  compel  Piper  to  sue  South- 
worth  and  himself  upon  this  note  now  in  suit  had  he  desired 
to  give  the  proper  notice  to  Piper,  and  the  amount  could  have 
been  made,  according  to  the  showing  of  the  plea,  out  of  the 
principal,  Southworth,  and  thus  released  all  the  sureties.  The 
foui*th  plea  is  as  follows : 

4th.  Plea  by  defendant,  Gteorge  H.  Dennis,  alleging  that 
the  whole  consideration  of  the  note  sued  on  was  for  the  bene* 
fit  of  the  principal  maker,  Southworth,  and  no  part  was  for 
the  benefit  of  defendant,  Dennis ;  that  he  (Dennis)  was  surety 
on  said  note ;  that  the  plaintiff  knew  the  aforesaid  facts  at  the 
time  of  the  execution  and  delivery  of  said  note;  that  after  the 
maturity  of  said  note,  on  August  6,  1883,  the  plaintiff,  for  a 
valuable  and  binding  consideration,  to  wit,  $52,  as  interest, 
then  and  there  paid  to  him  by  said  Southworth,  conti'acted 
and  agi*eed  then  and  there  with  said  Southworth  to  extend  the 
time  for  the  payment  of  said  note,  and  did  then  and  there  as 
aforesaid,  for  the  consideration  aforesaid,  extend  the  time  of  the 
payment  of  said  note  until  the  6th  day  of  August,  1884,  to 
the  said  Southworth,  without  the  knowledge  or  consent  of 
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defendant  (Dennis),  and  that  said  Southwortli  did  then  and 
tliere  at  the  maturity  of  said  note  agree  to  keep  the  money  one 
year  longer  as  aforesaid,  at  the  same  rate  of  interest,  and  tliat 
afterward,  on  Angast  6,  1884,  the  plaintiff,  without  tlie  knowl- 
edge or  consent  of  the  defendant  (Dennis),  did  a  second  time 
especially  contract  and  agree  with  said  Southworth,  for  a  val- 
uable consideration,  the  further  sum  of  $52  to  him  paid  as 
interest,  to  extend  the  time  of  payment  of  said  note  fi*om 
August  6,  1884,  to  August  6,  1885,  and  that  said  Southworth 
did  then  and  there  agree  to  keep  said  money  at  the  same  rate 
of  interest  from  August  6,  1884,  to  August  6,  1885,  ^or  the 
consideration  aforesaid,  and  that  the  plaintiff  did  then  and 
there  a  second  time  extend  the  time  of  payment  of  said  note 
as  aforesaid,  without  the  knowledge  or  consent  of  defendant 
(Dennis). 

The  pleas  aver  that  in  consideration  of  the  payment  of  $52 
interest  paid  by  Southworth,  Piper  agreed  to  extend  the 
time  of  payment  of  the  note,  but  it  does  not  aver  that  this 
$52  was  not  for  interest  then  or  past  due,  and  applying  the 
rule  of  construing  the  language  of  a  plea  most  strongly  against 
the  pleader,  it  is  not  an  unreasonable  construction  of  the  Ian* 
gnage  used,  to  say  it  means  interest  then  due  upon  the  note, 
and  if  this  is  its  meaning  the  plea  is  fatally  defective.  The 
performance  by  Southworth  of  a  legal  obligation  then  resting 
upon  him  could  not  form  the  consideration  of  a  new  under- 
taking upon  the  part  of  Piper.  It  is  the  payment  of  interest 
in  advance  that  will  constitute  a  consideration  to  support  and 
enforce  an  extension.  Waters  v.  Simpson  et  al.  2  Gil.  570; 
Warner  v.  Campbell,  26  HI.  280. 

Neither  is  it  averred  in  the  pleas  that  the  agreement  on 
the  part  of  Southworth  to  keep  the  money  for  a  year  longer 
was  any  part  of  the  consideration  upon  which  Piper's  agree- 
ment to  extend  the  time  was  based,  but  both  extensions  are 
distinctly  based  upon  the  consideration  of  the  sum  of  $52 
to  him.  Piper  paid  as  interest. 

We  think  the  court  properly  sustained  the  demurrer  to 
these  pleas,  and  the  judgment  of  the  Circuit  Court  will  be 
affii*med. 

Affirmed. 
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V. 

J.  Cranston  et  al.,  Highway  Commissioners. 

Action  against  Hightoay  (kmmi$$icn€r»—Eaftent  qf  ReeMtry—In&trttc- 
tian9—Fra€tic€-'Motion  to  Exclude  Flaintifs  Evidence. 

1.  In  an  action  against  Highway  Commissioners  to  recover  damages  re- 
sulting from  acts  done  in  their  official  capacity,  the  plaintiff  can  not  recover 
against  one  of  the  defendants  for  an  act  done  in  his  personal  capacity,  and 
not  directed  or  assented  to  by  the  Board. 

2.  Where  the  evidence  was  conflicting  and  the  case  was  properly  pre- 
sented to  the  jury,  this  court  will  not  disturb  the  verdict. 

3.  The  trial  court  may  properly  refuse  to  give  a  laii^  number  of  unob- 
jectionable instructions  where  the  case  only  requires  a  few  clear  and  brief 
ones. 

4.  After  a  motion  ta  exclude  the  plaintiff *8  evidence  has  been  overruled 
in  park,  the  defendant  may  be  permitted  to  introduce  evidence  in  defense. 

5.  This  court  will  not  interfere  with  the  judgment  of  the  court  below, 
unless  it  clearly  appears  that  substantial  error  has  been  committed,  to  the  in- 
jury of  the  appellant. 

[Opinion  filed  Angnfit  26, 1886.] 

Appbal  from  the  County  Court  of  Champaign  County ;  the 
Hon.  J.  W.  Lanoley,  Judge,  presiding. 

Messrs.  -E.  L.  Swbbt,  F.  M.  Wbight  and  OsatB  &  Bbabds- 
LKY,  for  appellant 

Mr.  J.  L.  Bat,  for  appellee. 

Per  Curiam.  The  cause  of  action  alleged  here  was  that 
the  defendants  in  their  official  capacity  as  Highway  Commis- 
sioners, so  wrongfully  and  negligently  graded  and  ditched 
certain  highways  as  to  divert  improperly  the  surface  and  rain 
water,  et'C,  upon  the  lands  of  the  plaintiff,  causing  the  same 
to  flow  in  a  direction  and  with  a  force  different  and  greater 
than  it  would  otherwise  have  done,  whereby  the  plaintiff  was 
damaged,  etc. 
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One  question  of  some  difficulty  and  npon  which  complaint 
is  now  made  as  to  the  mlinfi^  of  the  conrt  is,  whether  the 
plaintiff  can  recover  against  one  of  the  defendants  for  an  act 
of  the  natnre  set  out  in  the  declaration,  but  not  done  in  his 
official  capacity,  nor  recognized  nor  approved  by  the  others, 
or  either  of  them. 

The  trial  court  held  that  no  recovery  could  be  had  for  any 
snch  act  not  concurred  in  by  a  majority  of  the  defendants,  and 
that  only  those  so  concurring  in  and  responsible  for  the  act 
could  be  made  liable.  The  question  is  not  wholly  free  from 
doubt,  but  we  are  disposed  to  agree  with  this  view. 

The  declaration^  seems  to  have  been  framed  for  the  purpose 
of  testing  the  liability  of  defendants  for  acts  done  by  them  in 
their  official  capacity.  It  would  not  be  competent,  under  such 
a  declaration,  to  recover  against  one  alone  for  an  act  done  in 
his  personal  capacity  not  directed  or  assented  to  by  the  Board. 
It  is,  of  coui*se,  true  that  in.  actions  for  tort  the  verdict  may 
be  against  a  part  or  all  of  the  defendants,  but  it  must  appear 
that  those  who  are  convicted  are  guilty  of  the  act  set  out  in 
the  declaration,  or  so  much  of  it  as  will  be  necessary  to  con- 
stitute a  cause  of  action. 

Upon  the  main  question  whether  the  plaintiff  was  injured 
as  alleged  by  the  act  of  defendants  there  was  conflict  in  the 
testimony.  We  see  no  sufficient  reason  for  saying  the  verdict, 
which  was  for  the  defendants,  is  against  the  evidence. 

The  instructions  given  by  the  court  stated  the  law  with  suf- 
ficient accuracy,  and  while  a  great  number  asked  by  the  plaint- 
iff were  refused,  to  some  of  which  no  particular  objection  can 
be  urged,  yet  we  find  that  in  those  given  was  laid  down  all 
that  was  necessary  to  advise  the  jury  of  the  legal  principles 
involved.  It  would  have  been  unwise  to  give  all  the  instruc- 
tions, twenty-eight  in  number,  asked  by  the  plaintiff,  if  they 
had  all  been  good.  A  few  cleai*,  brief  propositions  were  all 
the  case  required.  Sundry  exceptions  were  saved  to  the  rulings 
of  the  court  during  the  trial. 

Among  others  now  urged  is  that  the  defendants  having 
moved  to  exclude  the  evidence  of  plaintiff,  and  being  over- 
ruled, were  permitted  to  offer  testimony  in  defense.    Sti*ictly 
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speaking,  the  motion  which  was  interposed  at  the  close  of 
plaintiff's  case  was  to  exclude  certain  items  of  the  plaintiff's 
evidence  and  to  make  it  broad  enough  to  cover  what  he  was 
endeavoring  to  indicate.  Counsel  said  he  would  move  to  ex- 
clude all.  Pending  the  argument,  plaintiff  amended  the  dec- 
laration  and  the  court  excluded  some  of  the  evidence,  but 
denied  the  motion  as  to  the  residue,  and  permitted  defendants 
to  proceed  with  their  defense.  Even  if  the  motion  can  be 
considered  as  an  oral  demurrer  to  the  evidence  we  hold  the 
court  might,  in  its  discretion,  have  allowed  the  defense  to  bo 
made.  Other  objections  have  been  argued  which  we  deem  it 
not  necessary  to  refer  to  in  detail.  The  case  mainly  depended 
upon  questions  of  facts  which  were  examined  very  fully  be- 
fore the  jury,  and  unless  it  were  quite  clear  that  substantial 
error  had  been  committed  to  the  prejudice  of  the  appellants 
this  court  ought  not  to  interfere. 
The  judgment  will  be  affirmed. 

Afirmed. 


John  W.  Powell,  Administbatob, 

V. 

R.  Wharton  Ashlock. 

Claim  (f  Surety  Against  an  Estate — Praefice. 

In  a  cose  where  the  question  at  issue  is  mainly  one  ot  fact,  this  court 
affirms  the  judgmont  of  the  court  below,  allowing  the  claim  of  a  surety 
against  an  estate,  upon  a  review  of  the  record,  without  stating  the  case 
and  its  reasons  at  length. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Oreene  County ;  the 
Hon.  Geoboe  W.  Hebdmak,  Judge,  presidinix. 

Mr.  Jahk8  R  Wabd,  for  appellant 
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Mr.  John  G.  Henderson,  for  appellee. 

Per  Curiam,  This  was  a  claim  against  the  estate  of  W,  C. 
English,  deceased,  for  money  paid  by  the  plaintiff  as  his 
sm^ety.  The  claim  was  allowed  for  $230.25.  The  main  ques- 
tion in  the  case  is  one  of  fact  The  transactions  upon  which 
the  claim  is  based  were  nnmerons  and  quite  complicated,  and 
the  plaintiff  had  some  diflScalty  in  eliciting  the  testimony.  In 
order  to  state  the  case  with  such  fullness  as  to  make  it  intelli- 
gible to  those  not  familiar  with  it,  considerable  space  would  be 
required  and  no  useful  purpose  would  be  subserved  thereby. 

After  an  examination  of  the  record  and  considering  the 
printed  arguments  of  counsel,  we  are  satisfied  the  claim  is 
just  and  should  be  paid  by  the  estate.  We  find  no  error  in  the 
recoi'd,  and  the  judgment  will  be  afi^med. 

AJirmed. 


Nora  Wheeleb 
William  Mobtland. 


Life  Insurance — Surrender qf  Wife's  Policy  by  Husband— -Equity  Juris- 
diction. 

Where  the  hnsband  snrrenders  a  policy  of  insurance  on  his  life,  payable  to 
his  wife,  to  the  insurance  company,  in  exchangrd  for  a  policy  in  favor  of  his 
children,  and  upon  his  death  payment  of  the  latter  policy  is  made  to  the 
guardian  of  the  children,  the  widow  can  not  maintain  a  bill  against  the 
guardian  for  the  amount  of  the  policy,  as  a  court  of  equity  is  without  juris- 
diction, and  there  is  no  privity  between  the  parties. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  tlie  Circuit  Court  of  Calhoun  County;  the 
Hon.  Gbosge  W.  Hkbdmak,  Judge,  presiding. 

Messrs.  Qbeatiiousb  &  Bbowk,  for  appellant 

Yok  XXI  IS 
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Mr.  T.  J.  Selby,  for  appellee. 

The  coDti'act  of  insurance  was  between  the  association  and 
Arthur  W.  Argust,  and  is  not  such  a  case  as  comes  within  the 
provisions  of  Sec.  54  R.  S.  (1874),  607. 

The  first  policy  was  surrendered  back  to  the  association  and 
subsequently  another  policy  taken  out  for  the  benefit  of  the 
Argust  children.  The  latter  contract  was  also  between,  the 
association  and  Arthur  W.  Argust,  and  appellee  contends  tliat 
the  insured  had  full  right  to  make  such  contract  at  the  time 
he  did  so.  It  was  in  accordance  with  the  terms  of  this  new 
contract  that  appellee,  as  guardian,  received  the  money  in 
question.  The  widow  had  no  right  in  the  mattei*.  Swift  v. 
R,  P.  &  F.  C.  Ben.  As.,  96  111.  309. 

When  the  contract  is  between  the  insurer  and  the  insured, 
the  latter  may  sell,  change  or  assign  the  policy.  Cole  v.  Mai*- 
pie,  98  111.  58 ;  Johnson  v.  Van  Epps,  110  111.  551. 

CoNGEB,  J.  Tliis  was  a  bill  in  chancery  filed  by  appellant 
against  appellee,  representing  that  on  the  18th  day  of  June, 
1878,  Arthur  W.  Argust,  the  then  husband  of  appellant,  in- 
sured his  life  for  $5,000,  and  for  the  benefit  of  appellant; 
that  about  the  25th  day  of  May,  1884,  the  said  Argust,  with- 
out the  knoM'ledge  or  consent  of  appellant,  surrendered 
to  the  company  said  policy,  and  in  lieu  thereof  received 
a  new  policy,  payable  to  his  two  children,  Bertram  C.  and 
Wm.  H.  Argust  It  further  alleges  that  her  husband  died  and 
the  amount  of  the  policy  was  paid  to  appellee  as  the  guardian 
of  the  children.  The  bill  prays  an  accounting  and  that  said 
fund  be  paid  to  her  by  the  guardian. 

A  demurrer  was  sustained  to  the  bill,  and  it  was  dismissed. 
We  think  there  are  no  grounds  shown  by  the  bill  giving  a 
court  of  equity  jurisdiction. 

If  appellant  had  a  vested  interest  in  the  original  policy,  which 
neither  her  husband  nor  the  insurance  company  had  a  right  to 
destroy,  we  see  no  reason  why  she  might  not  proceed  in  a  proper 
action  at  law  against  the  company  to  test  her  right  thereto. 

There  is,  however,  no  privity  between  herself  and  appellee, 
and  for  that  reason  no  action  could  be  maintained  against 
him.  Affirmed, 
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Ernst  Disselhorst 

V. 

John  P.  Cadogan  and  Matilda  Cadogan. 

Landlord  and  Tenant — Canvetfanee  ^  Beversion  Passes  Rent — Parti- 
tion Sale. 

1.  An  unqualified  conveyance  of  demised  premiseB,  whether  by  opera- 
tion of  law  or  otherwise,  paBses  the  rent  thereafter  to  accrue. 

2.  In  the  case  presented  it  is  Held:  That  a  sale  of  demised  premises  by 
a  special  commissioner  in  partition  proceedini;^,  under  an  order  merely 
reserving  the  rights  of  the  lessee,  passed  the  rent  thereafter  accmiag;  and 
that  the  statement  in  the  commiBsioner*s  deed,  that  the  purchaser  was  not  to 
have  possession  until  the  termination  of  the  lease,  was  unauthorized  and  of 
no  effect. 

[Opinion  filed  Angnst  26,  1886.] 

Appeal  from  the  Oircnit  Conrt  of  Adams  County ;  the  Hon. 
William  Mabsh,  Judge,  presiding. 

Messrs. .  Chables  M.  Oilmbb  and  William  L.  Oboss,  for 
appellant. 

Messrs.  Emmons  &  Wells,  for  appellees. 

Pleasants,  J.  On  September  3,  1878,  appellees  and  Eliz- 
abeth Hulse  made  a  lease  in  writing  to  appellant  of  240  acres 
in  Adams  County,  for  one  year  from  March  1,  1879,  at  $700, 
payable,  one  half  on  November  1,  1879,  and  the  residue  on 
March  1,  1880,  under  which  he  occupied  during  the  term 
mentioned,  and  afterward  under  verbal  renewals  from  year  to 
year  until  March  1,  1884. 

These  lessors  were  some  of  the  heirs  of  William  Cadogan, 
who  died  seized  of  the  demised  premises  and  before  the  execu- 
tion of  the  original  lease.  Appellant  paid  them  the  rent  reg- 
ularly until  the  death  of  Elizabeth  Hulse,  in  March,  1883, 
and  to  appellees  the  installment  due  in  November  next  follow- 
ing. 
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In  the  meantime,  nnder  proceedings  in  the  Circuit  Court  of 
said  connty  for  the  partition  of  said  premiees,  the  eame  wei*e 
sold  July  28th  and  deed  therefor  executed  October '22,  1883, 
by  the  special  commissioner  to  Henry  Glaser,  and  to  him 
appellant  paid  the  installment  due  March  1,  1884,  notwith- 
standing he  had  notice  that  appellees  claimed  it.  Upon  his 
refusal  to  pay  it  to  them  this  suit  was  brought  Tlie  declara- 
tion was  in  debt  on  a  parol  demise  with  an  indebitattbs  count 
for  use  and  occupation.  Fleas,  nil  debet  and  no  rent  in  arrear. 
Trial  by  'court  without  a  jury  on  record  evidence  and  stipu- 
lation filed,  finding  and  judgment  for  plaintiffs,  exception 
and  appeal  by  defendant. 

Ko  question  is  made  of  the  regularity  of  the  partition  pro- 
ceedings, or  of  the  sufficiency  of  the  commissioner's  deed  to 
convey  the  title  to  Glaser.  Appellant,  however,  was  not  made 
a  party,  nor  did  he  in  any  way  appear. 

It  is  elementary  law  that  rent  is  an  incident  of  the  reversion. 
An  unqualified  grant  of  the  demised  premises  passes  the  rent 
thereafter  accruing.  Crosby  v.  Loop,  13  HI.  625;  Dixon  v. 
Kiccolls,  39  HI.  372;  Hardin  v.  Forsythe,99  111.  312;  Epley 
V.  Eubanks,  11  111.  App.  272.  A  conveyance  by  operation  of 
law,  or  under  a  trust  deed  or  power  of  sale  in  a  mortgage,  or 
by  a  Master  or  Sheriff  under  a  decree  or  execution  that  is  valid 
against  the  lessor,  will  be  as  efficacious  as  a  deed  from  him  di- 
rectly. Whatever  unqualifiedly  passes  his  reversion  will  pass 
the  rent  thereafter  accruing.  Carson  v.  Criglor,  9  111.  App.  83 ; 
Epley  v.  Eubanks,  11  III.  App.  272. 

They  may  be  severed,  however,  as  by  a  grant  of  the  land 
reserving  the  rent,  or  an  assignment  of  the  rent  retaining  the 
reversion.  And  the  claim  of  appellees  here  is  that  the  sale 
and  deed  to  Glaser  were  not  unqualified;  that  the  rent  to  March 
1,  1884,  was  reserved. 

This  rests  upon  the  fact  that  at  the  sale  the  special  commis- 
sioner publicly  announced  that  the  premises  were  occupied 
under  a  lease  running  to  that  day,  and  the  following  statement 
with  which  hisdeed  concludes:  "  It  being  understood  that  the 
said  party  of  the  second  part  takes  said  premises  subject  to  a 
lease  upon  the  same,  and  that  he  is  not  to  have  possession  of 
said  premises  until  March  1,  1884." 
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The  commissioner  had  only  a  naked  power  to  execute  strictly 
the  order  of  the  couiii,  and  could  impose  no  terms  or  condi- 
tions nor  make  any  reservation  or  limitation  n  )t  required  by 
that  order  or  by  the  law.  Bishop  v.  O'Connor,  69  111.  431. 
The  order  requu-ed  him  to  sell  all  the  interest  of  the  owners 
in  the  premises  but  not  that  of  the  tenant.  He  was  not  be- 
fore the  court  nor  aubject  to  the  decree.  His  right  to  the 
possession  until  Mai*ch  1,  1884,  could  not  be  disturbed.  It  was 
fair  to  those  who  might  purchase  the  lessors'  intercst  to  in- 
form them  of  this  right.  This  was  the  possession,  which  the 
purchaser  was  not  to  have  until  that  day.  But  neither  the 
possession  nor  right  of  possession  of  the  lessors  was  withheld 
or  ^served.  All  they  had  was  ordered  to  be  sold,  was  adver- 
tised to  be  sold,  and  was  sold — all  ^'  their  right,  title,  intere^t^ 
c1aim.and  demand."  This  was  sold,  according  to  the  notice 
advertised,  ^^  subject  to  the  interest  of  the  tenant  on  the  lands," 
but  to  none  of  the  lessors. 

It  was  therefore  an  absolute,  unqualified  sale  and  conveyance 
of  their  reversion  to  Glaser,  and  passed  to  him  the  subsequent 
rent 

The  judgment  of  tlie  Circuit  Court  must  therefore  be  re- 
versed and  the  cause  remanded, 

Heversed  and  remcmded. 


Indianapolis,  Bloomington  anb  Western  Railway 

Company 

V. 

Thomas  J.  Buckles, 

Railroads—KiUing  <ff  Stock — Verdict  Sustained— Attofftey  Fees— In' 
struction — Practice, 

1.  Where  the  evidence  in  support  of  the  verdict  ib  sufficient,  if  believed, 
this  court  will  not  interfere. 

2.  In  an  action  to  recover  damages  from  a  railroad  company  for  killing 
a  horse,  reasonable  attorney  fees  may  be  recovered  for  the  second,  as  well  as 
for  the  first  trial,  although  the  new  trial  was  granted  by  consent  of  counsel 
for  plaintiff. 
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8.  This  court  has  no  basis  on  which  to  make  an  order  for  an  allowance 
of  attorney  fees  to  the  appellee  for  services  here,  nor  is  there  any  conven- 
ient mode  for  its  determination  of  such  allowance,  if  the  appellee  is  entitled 
thereto. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  McLean  County ;  the 
Hon.  O.  T.  Beeves,  Judge,  presiding. 

Messrs.  F.  T.  Habolton  and  C.  W.  Faikbakks,  for  ap- 
pellant. 

Mr.  "William  E.  Hughes,  for  appellee. 

Where  there  is  a  positive  conflict  of  evidence,  and  the  facts 
and  circumstances  by  any  fair  and  reasonable  intendment  jus- 
tify the  inference  of  the  jury,  the  verdict  will  not  be  disturbed 
upon  appeal.  McKichan  v.  McBean,  45  III.  228;  Keith  v. 
Fink,  47  111.  272;  Oreote  v.  Willey,  83  LI.  444;  Chapman 
v.  Stewart,  63  111.  332;  C,  A.  &  St  L.  R.  K.  Co.  v.  Stover,  63 
111.  358. 

Wall,  J.  Tliis  was  an  action  to  recover  damages  for  kill- 
ing a  horse  which  it  was  alleged  got  upon  the  track  of  thei 
railroad  through  a  defective  fence. 

There  was  a  verdict  for  plaintiflf  for  $200  and  judgment 
thereon.  The  point  mainly  urged  by  appellant  is  that  the 
evidence  did  not  support  the  verdict.  This  was  the  second 
verdict  for  the  plaintiflf  in  the  Circuit  Court.  There  was  evi- 
dence enough,  if  believed  by  the  jury,  to  justify  their  finding. 
The  instructions  given  by  the  court  fairly  presented  the  law  of' 
the  case  and  it  is  apparent  that  the  attention  of  the  jury  was 
sufficiently  called  to  the  important  questions  of  fact  growing  out 
of  the  evidence.  Counsel  insist  that  sundry  instructions  given 
on  behalf  of  the  plaintiff  should  have  been  refused  because  there 
was  not  sufficient  evidence  on  which  to  base  them.  We  can 
not  take  this  view  and  the  objection  will  be  overruled.  It  is 
objected  the  com-t  refused  the  following  insti-uction  asked  by 
defendant: 
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"  The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  no  claim  was  made  for  attorney's  fees  for  try- 
ing this  case  before  the  Justice  of  the  Peace,  when  the  case 
was  so  tried,  then  yon  can  not  allow  for  the  same  in  this  coui*t; 
and  if  yon  further  believe  that  this  case  was  tried  before  a 
jury  in  this  court  at  the  September  term  of  court,  and  a  ver- 
dict of  $180  rendered  against  the  defendant,  and  the  plaintiff 
consented  that  a  new  trial  be  gi*anted,  tlien  the  additional 
labor  of  trying  it  at  tliis  term  should  not  be  considered  in 
your  verdict  in  allowing  attorney's  fees;  you  are  further  in- 
structed that  you  can  not  allow  any  attoniey's  fees  unless  you 
believe  from  the  evidence  that  the  defendant  is  liable  for  kill- 
ing the  animal." 

In  this  class  of  cases  the  statute  authorized  a  recovery  for 
the  value  of  the  animal  and  for  "  reasonable  attorney  fees  in 
any  court  wherein  suit  is  brought  for  such  damages,  or  to 
which  the  same  may  be  appealed." 

There  was  no  evidence  as  to  the  value  of  the  legal  services 
before  the  Justice  of  the  Peace  where  the  suit  originated,  and 
therefore  so  much  of  the  instructions  as  referred  to  fees  for 
those  services  was  unimportant.  It  is  not  necessary  to  deter- 
mine whether  the  point  is  well  made  in  this  respect,  and  as  it 
is  not  discussed  by  counsel,  we  need  give  it  no  attention.  The 
feature  of  the  instruction  which  is  argued,  relates  to  the  pro- 
priety of  allowing  attorney's  fees  for  both  trials  in  thfi  Circuit 
Court.  It  appears  that  the  motion  for  new  trial  made  after 
the  first  verdict  was  agreed  to  by  counsel  for  plaintiff  and  the 
new  trial  was  therefore  granted  by  consent.  Now  it  is  urged 
that  no  additional  fee  should  be  allowed  for  the  second  trial. 

The  statute  allows  reasonable  attorney  fees  for  obtaining 
the  judgment  The  defendant  by  obtaining  a  new  trial  gained 
another  chance  of  defeating  the  claim  altogether,  or  of  reduc- 
ing the  amount.  We  do  not  see  why  the  fact  thjit  the  new 
trial  was  agreed  to  should  affect  the  rights  of  the  plaintiff 
unfavorably.  We  have  no  means  of  knowing  the  reasons  why 
this  consent  was  given,  nor  is  there  anything  upon  which  to 
infer  that  the  right  to  recover  the  fees  has  been  waived  or 
compromised  by  any  unfair  or  improper  conduct  of  the  plaint- 
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is  or  his  counsel.  So  far  as  we  ai*6  able  to  say  upon  this 
record  the  extra  legal  services  are  as  properly  allowable  here  as 
though  they  had  been  occasioned  in  the  ordinary  way.  What 
amount  would  be  reasonable,  would  depend  upon,  among 
other  things,  the  labor*  made  necessary  by  protracted  or  re- 
peated trials  and  other  delays.  It  is  not  so  unusual  for  counsel 
to  consent  to  a  new  trial  as  to  raise  any  unfavorable  inference, 
and  it  is  not  easy  to  see  upon  what  ground  the  appellant^  who 
asked  for  it,  can  complain  of  its  direct  consequence.  It  is  sug- 
gested by  counsel  for  appellee  that  in  the  event  of  an  affirm- 
ance he  wishes  an  allowance  made  in  this  court  for  his  services 
here.  Granting  he  may  have  an  allowance  for  such  services, 
we  have  no  basis  upon  which  to  make  the  order  nor  is  there 
any  convenient  mode  by  which  we  can  try  a  mere  question  of 
fact  (if  the  right  to  a  jury  is  not  involved  or  if  it  were  waived) 
and  the  utmost  we  could  do  would  be  to  make  up  an  issue  to 
be  tried  elsewhere.  It  is  deemed  better  not  to  undertake  this, 
but  to  leave  the  appellee  to  such  course  as  he  may  be  advised. 
The  judgment  of  the  Cu'cuit  Court  will  be  affirmed. 

Affirmed. 


Commissioners  of  Hiqhways 
J.  J.  Mallory  et  al. 

Roads  for  Private  and  PuWe  Use— Sec,  54,  Ad  qf  1883— What  Petition 
Must  Contain  to  Give  Commissioner's  Jurisdiction. 

1.  To  give  the  GommissionerB  of  Higfawayv  jurisdiction/  a  petition  un- 
der Sec.  M  ot'  the  Act  of.  1883  must  substantially  aver  that  the  proposed 
road  is  to  be  laid  out  from  one  dwelling*  or  plantation  of  an  individual  to  a 
public  road»  from  one  public  road  to  another,  or  from  a  lot  of  land  to  a 
public  road. 

2.  When  the  clause.  "  or  from  a  lot  of  land  to  a  public  road/*  is  relied 
upon,  the  petition  must  contain  a  suitable  description  c^  such  lot. 

[Opinion  filed  August  26,  1886.] 


Thikd  DmTBiai—MAY  Teem,  1886.         185 

Commissioners  of  Highways  y.  Mallory. 

In  liiBROB  to  the  Circuit  Couii;  of  Fulton  County  ;  the  Hon. 
J.  C.  BagbTj  Judge,  presiding. 

HeBsrs.  Gbay  &  Wagooneb,  for  plaintiffs  in  error. 

Mr.  John  W.  Bantz,  for  def^idant  in  error. 

Conger,  J.  This  was  a  proceeding  by  common  law  writ  of 
certiorari,  to  review  the  proceedings  of  the  Highway  Com- 
missioners of  the  Town  of  Cass,  in  Fulton  County,  in  laying 
out  a  road  for  private  and  public  use,  under  Sec.  54  of  the 
'Boad  and  Bridge  Act  of  1883,  which  provides :  "Roads  for 
private  and  public  use,  of  the  width  of  three  rods  or  less,  may 
be  laid  out  from  one  dwelling  or  plantation  of  an  individual 
to  any  public  road,  or  from  one  public  road  to  another,  or 
from  a  lot  of  land  to  a  public  road,  on  petition  to  the  Commis- 
sioners by  any  person  directly  interested." 

The  petition  presented  totheCommission3i*swas  as  follows: 
"  To  the  Commissioners  of  Highways  of  the  Town  of  Cass, 
County  of  Fulton  and  State  of  Illinois:  The  undersigned  per- 
sons, directly  interested,  therein,  do  hereby  petition  you  to 
lay  out  a  road  for  private  and  public  use,  of  the  width  of 
twenty  (20)  feet,  as  follows :  Commencing  at  or  near  the  south- 
east comer  of  the  southwest  quarter  of  section  twenty-seven 
(27),  in  the  said  Town  of  Cass,  and  running  thence  west  on  or 
near  the  said  section  line  of  the  said  section  twenty-seven  (27) 
to  or  near  the  southwest  corner  of  said  section  twenty-seven 
(27) ;  thence  south  on  or  near  said  line,  between  section  thirty- 
three  (33)  and  section  thirty-four  (34),  to  the  Bernadotte  and 
Cuba  road,  and  then  to  end. 

The  names  of  the  owners  of  land  over  which  said  road  will 
pass  are  George  R.  Herbert,  George  and  James  Long,  John 
Trotter,  M.  D.  .Miller,  J.  T.  Mallory  and  Saphronia  Mallory, 
and  Wilson  Rector. 

Tour  petitioners  pray  that  you  will  proceed  to  lay  out  said 
roadi  and  cause  the  same  to  be  opened  according  to  law. 

Dated  at  Cass,  this  2d  day  of  October,  1885."  (Signed  by 
twelve  petitioners.) 
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Before  a  petition  founded  upon  the  section  quoted,  sujpra^ 
can  give  jurisdiction,  it  must  substantially  aver  that  the  pro- 
posed road  is  to  be  laid  out  from  one  dwelling  or  plantation 
of  an  individual  to  a  public  road,  or  from  one  public  road  to 
another,  or  from  a  lot  of  land  to  a  public  road. 

We  presume  the  petition  in  this  case  was  intended  to  be 
based  upon  the  latter  clause  as  there  can  be  no  pretense  that 
it  complies  with  either  of  the  other  two. 

The  petition  gives  us  the  initial  point  of  the  proposed  road, 
the  southeast  corner  of  the  southwest  quarter  of  section 
twenty-seven.  But  which  one  of  the  four  quarter  sections  of 
land  that  come  at  this  point  is  meant  to  be  the  '^  lot  of  land  " 
from  which  the  road  is  to  start,  or  which  one  of  the  interested 
land  owners  mentioned  in  the  petition  is  the  owner  of  the  un- 
known "  lot  of  land ,"  the  petition  does  not  disclose. 

When  the  clause,  "or  from  a  lot  of  land  to  a  public  road,*' 
is  relied  upon  as  the  initial  or  starting  point  for  a  road,  we 
think  it  is  necessary  to  describe  in  the  petition  such  lot  by 
some  suitable  description,  and  then  pray  that  a  road  be  granted 
from  such  lot  of  land  to  the  proposed  terminus.  Bandolph 
V.  Commissioners  of  Highways,  8  111.  App.  128. 

We  think  this  petition  was  fatally  defective  and  failed  to 
give  the  Commissioners  jurisdiction  to  lay  out  the  proposed 
road,  and  the  judgment  of  the  Circuit  Court,  quashing  their 
proceedings,  was  proper,  and  is  therefore  affirmed. 

Affirmed. 


J.  P.  Lamonte 

V. 

The  Town  of  Montebello, 

Damages  for  Killing  Sheep— Finding  of  Justice  under  Sec.  30^  Ch.  8, 
R.  S „  not  a  Judgment — Attempted  Appeal — Bond,  Void — Estoppel, 

1.  The  finding  of  a  Justice  of  the  Peace  in  a  proceedinflr  under  Sec.  80, 
Ch.  8,  R.  S.,  for  proof  of  damages  for  sheep  killed  or  injured,  is  in  no  sense 
a  judgment,  and  no  appeal  lies  therefrom. 


Thied  Di8tbici>— May  Teem,  1886.         187 

Lamonte  v.  Town  of  Montebello. 

2.  A  bond  given  by  a  Sapervisor  upon  an  attempted  appeal  from  such  a 
finding  is  absolutely  void,  and  it  will  not  sustain  an  action. 

8.  The  obligors  in  such  a  bond  are  not  estopped  from  denying  the  recitals 
therein  contained. 

[Opinion  filed  August  26,  1886.] 

In  ebrob  to  the  Circuit  Court  of  Hancock  County;  the 
Hon.  C.  J.  SooFiELD,  Judge,  presiding. 

Messrs.  Maiheb  &  Milleb  and  Mason  &  Halbboweb^  for 
plaintiff  in  error* 

Messrs.  Hookeb  &  Edmunds,  for  defendant  in  error. 

CoNOEB,  J.  This  is  an  action  of  debt,  brought  upon  an  in- 
strument purporting  to  be  given  by  the  town  to  the  plaintiff 
in  error  as  an  appeal  bond,  reciting,  in  effect,  that  Lamonte, 
on  January  24,  1884,  before  George  D.  Gkttes,  a  Justice  of  the 
Peace,  recovered  a  judgment  against  the  town  for  $166  and 
costs,  from  which  judgment  the  town  had  taken  an  appeal  to 
the  Circuit  Court,  with  the  usual  conditions  of  an  appeal  bond. 

The  facts  necessary  to  an  understanding  of  the  case  are 
briefly  as  follows:  In  January,  1884,  Lamonte  appeared  before 
said  Gates,  a  Justice  of  the  Peace  of  said  Town  of  Jklontebello, 
and  claimed  damages,  under  Sec.  30,  Chap.  8,  Kevised  Statutes, 
because  of  his  sheep  having  been  killed  and  injured  by  dogs. 

The  justice  entered  upon  his  docket  the  following  finding: 
"After  hearing  and  weighing  the  evidence  it  is  the  judgment 
of  the  court  that,  the  damage  that  J.  P.  Lamonte  has  sustained 
by  the  killing  and  injuring  said  sheep  is  $166,  and  that  J.  P. 
Lamonte  should  have  and  recover  from  the  dog  tax  fund  in 
Montebello  Township  the  sum  of  $166,  together  with  the 
costs  of  proceedings  herein,  taxed  at  $2.50." 

H.  C.  Hanson,  Supervisor  of  the  town,  in  attempting  to 
take  an  appeal  from  this  finding  of  the  justice,  filed  with  the 
Clerk  of  the  Cu-cuit  Court,  for  the  purpose  of  perfecting  such 
appeal,  the  bond  sued  upon  in  this  case.  At  the  March  term, 
1884,  of  the  Circuit  Court,  the  court,  on  motion  of  Lamonte, 
dismissed  the  appeal,  which  decision  of  the  Cu-cuit  Court  was 
afterward,  upon  appeal  to  this  court,  affirmed. 
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Various  pleas  were  filed  and  proceedings  had  npon  this 
action  of  debt,  resulting  in  a  jndgmenj;  against  Lamonte  for 
costs,  which  judgment  he  brings  into  this  coui-t,  by  writ  of 
error,  for  review. 

A  number  of  points  are  msod  and  discussed  with  great 
ability  in  the  briefs  filed,  but  in  the  view  we  take  it  will  not 
be  necessary  to  notice  all  of  them. 

There  was  no  judgment  to  appeal  from  and  hence  there 
could  be  no  appeal. 

The  finding  of  the  justice  was  in  no  sense  a  judgment  against 
the  town ;  it  was  a  mere  adjustment  of  a  claim  against  the 
dog  tax  fund,  in  the  manner  provided  by  the  statute,  to  guide 
the  Supervisor  in  paying  such  fund  out  to  those  entitled  to  it. 

It  follows,  we  think,  as  a  self-evident  proposition,  that  any 
attempt  on  the  part  of  the  Supervisor,  whether  acting  upon 
his  own  responsibility  or  by  authority  of  tlie  votere  at  a  town 
meeting,  to  give  an  appeal  bond  in  a  case  where  no  appeal  is 
allowed  by  law,  is  absolutely  void,  having  no  original  vitality 
and  incapable  of  ratification. 

"  Where  bonds  have  been  issued  without  power  or  auiiiority 
of  law  authorizing  their  issue,  they  are  absolutely  void." 
Barnes  v.  Town  of  Lacon,  84  111.  464;  Town  of  Pana  v.  Lip- 
pencott,  2  111.  App.  476 ;  Lippencott  v.  Town  of  Pana,  92 
I1L24. 

Numerous  authorities  are  cited  in  support  of  the  proposi- 
tion *urged  by  appellant,  that  the  obligora  in  an  appeal  bond 
are  estopped  from,  denying  any  of  the  facts  recited  in  the 
bond  or  deducible  therefrom. 

This  doctrine,  we  think,  had  no  application  to  this  case,  for 
it  is  the  established  rule  of  law  in  this  State  as  to  municipal 
negotiable  bonds,  even  in  the  hands  of  innocent  holders  for 
value,  that  where  there  is  an  absence  of  power  to  issue  them, 
they  are  absolutely  void,  and  recitals  contained  in  them  will 
not  estop  the  municipality  from  setting  up  such  want  of  power. 

If  such  be  the  doctrine  as  to  negotiable  paper  in  the  hands 
of  innocent  holders  for  value,  the  reasons  for  applying  it  to 
the  case  at  bar  are  much  stronger  and  more  satisfactory. 

Here  appellant  is  the  original  obligee  in   the  insti-ument, 
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having  paid  nothing  for  it,  nor  has  the  execution  of  such  bond 
Ijeen  the  necassarj  cause  of  the  loss  of  his  claim  against  the 
fond  in  question.  Had  he  pursued  the  remedy  provided  for 
him  by  Sec.  30,  we  can  not  see  how  the  execution  of  the  bond, 
or  the  pretended  appeal,  would  in  any  way  have  interfered 
with  the  prosecution  of  his  claim. 

We  are  of  opinion  there  could  be  no  recovery  npon  the 
bond  in  question,  against  the  town,  and  the  judgment  of  the 
Circuit  Court  will  therefore  be  aflSrmed. 

Affirmed. 


John  M.  Easton 
G.  M.  Mitchell, 


Landlord  and  Tenant — T^rm  Must  he  Certain — Construction  qf  Lease 
— Rule — Quantum  Meruit. 

1.  A  lease  for  '*  the  whole  time  that  he  [the  lessee]  may  be  postmaster," 
is  held  to  have  expired  with  the  expiration  of  the  commission  held  by  hiai 
at  the  time  of  its  execution. 

2.  In  every  estate  for  years  the  term  must  be  certain. 

3.  Where  the  lessee  holds  over,  the  lessor  may  recover  oii  a  quantum 
meruit. 

4.  It  is  a  rule  of  construction  that  a  contract  should  be  supported  rather 
than  defeated. 

[Opinion  filed  August  26, 1886.] 

In  errob  to  the  Circuit  Court  of  Coles  County ;  the  Hon. 
J.  W.  Wilkin,  Judge,  presiding. 

Messrs.  Craig  &  Craig,  for  plaintiff  in  error. 

Messrs.  Wiley  &  Nbal,  for  defendant  in  error. 

Conger,  J.  Mitchell  was  appointed  postmaster  of  Charles- 
ton, Illinois.  His  first  commission  was  dated  April,  1877,  and 
expired  on  the  15th  or  16th  of  April,  188L      ' 
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On  the  11  th  day  of  March,  1879,  Mitchell  rented  from  Eas- 
ton a  room  for  a  post  office,  and  the  parties  executed  the  fol- 
lowing lease : 

'^  This  agreement  made  and  entered  into  this  11th  daj  of 
March,  by  and  between  Greenville  M.  Mitchell,  of  Charleston, 
Coles  County,  Illinois,  party  of  the  fii'st  part,  and  John  M. 
Easton,  of  the  same  place,  party  of  the  second  part,  witness- 
eth,  that  the  said  party  of  the  first  part  has  this  day  rented 
from  the  said  party  of  the  second  part,  the  gi'ound  floor  of  the 
brick  building  described  as  follows,  to- wit:  Eighteen  (18)  feet 
eight  (8)  inches  oflE  the  east  side  at  lot  thirty  (30),  original 
town  of  Charleston,  Coles  County,  Illinois,  to  be  used  by  said 
party  of  the  first  part  as  a  post  office,  yielding  and  paying  there- 
for the  sum  of  ninety-six  (96)  dollars  per  annum,  to  be  paid  in 
installments  of  eight  dollars  at  the  end  of  each  month.  Said 
building  to  be  put  in  good  repair  by  the  said  party  of  the  sec- 
ond part,  the  party  of  the  first  part  paying  for  said  refmirs  out 
of  the  rents  as  they  fall  due. 

The  said  party  of  the  firat  part  covenanting  and  agreeing 
to  occupy,  during  and  for  the  whole  time  that  he  may  be 
postmaster  for  said  town  of  Charleston.  The  said  party  of  the 
second  pai-t  covenanting  for  the  peaceable  and  quiet  occupancy 
by  the  said  party  of  the  first  part,  during  the  whole  of  his  time 
as  tenant  of  the  premises  aforesaid. 

Witness  our  hands  and  seals  at  Charleston,  this,  the  11th  day 
of  March,  1879, 

Gekenvillb  M.  Mitchell, 
J.  M.  Easton." 

About  a  month  before  the  expiration  of  the  first  commission, 
which  ended  April,  1881,  Easton  notified  Mitchell  that  when 
his  time  was  out  under  said  commission,  he  should  want  the 
building,  or  if  he,  Mitchell,  kept  it  thereafter,  he  must  pay  as 
rent  therefor  twenty  dollars  per  month. 

Mitchell  it  seems  was  re-appointed  postmaster  for  another 
term,  and  continued  in  the  occupancy  of  the  building  after 
April,  1881,  for  some  fifteen  months. 

Upon  the  ti'ial  below,  plaintiff  in  error  claimed  that  the  writ- 
ten lease  expired  with  the  first  term,  in  April,  1881,  and  testi- 
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fied  to  the  value  of  the  premises  thereafter,  upon  the  theory 
of  recovery  upon  a  qua/atuvn  meruit^  whereupon  the  court  ex- 
cluded such  evidence  from  the  jury  and  instmcted  them  to  find 
for  the  defendant 

« 

It  is  not  at  alldear  what  the  lease  means  as  to  the  length  of 
t'me  it  is  to  run.  But  it  must  be  construed  to  mean  the  term 
of  office  of  four  years  which  the  first  commission  covers,  or 
the  lease  is  void,  and  can  neither  afford  a  right  of  action  nor 
protection  of  either  of  the  parties. 

Every  estate  for  years  must  have  a  certain  beginning  and 
certain  end  ;  it  is  called  a  term,  termintcs,  because  its  duration 
or  continuance  is  bounded,  limited  and  determined.  ^^  A  lease 
for  so  many  yeai-s  as  J.  S.  shall  live,  is  void  from  the  begin- 
ning, for  it  is  neither  certain  nor  can  ever  be  reduced  to  a  cer- 
tainty during  the  continuance  of  the  lease.  And  the  same 
doctrine  holds  if  a  parson  makes  a  lease  of  his  glebe  for  so 
many  years  as  he  shall  continue  parson  of  Dale;  for  this  is 
still  more  uncertain.  But  a  lease  for  twenty  or  more  years, 
if  J.  S.  shall  so  long  live,  or  if  he  should  so  long  continue 
parson,  is  good,  for  there  is  a  certain  period  fixed,  beyond 
which  it  can  not  last,  though  it  may  determine  sooner,  on  the 
death  of  J.  8.  or  his  ceasing  to  be  parson  there.  '*  Blackstone, 
book  2,  page  143. 

One  of  the  rules  for  construing  contracts  requires  that  a 
contract  should  be  supported  rather  than  defeated.  "  Thus,  a 
deed  which  can  not  operate  in  the  precise  way  in  which  it  is 
intended  to  take  effect,  shall  yet  be  construed  in  another,  if 
in  this  other  it  can  be  made  effectual.  This  desire  of  the  law 
to  effectuate  rather  tlian  defeat  a  contract,  is  wise,  just  and 
beneficial."    Parsons  on  Contracts,  Yol.  2,  pages  15-17. 

It  is  not  unreasonable  to  say  that  the  parties  entering  into 
the  lease  had  in  view  when  they  used  the  general  words, 
**  agreeing  to  occupy  during  and  for  the  whole  time  that  he 
may  be  postmaster, "  the  term  of  office  which  the  law  fixed 
imdcr  the  appointment  then  made  at  four  years,  and  not  fu- 
ture appointments.  They  are  presumed  to  have  known  the 
law,  and  tliat  by  the  rules  of  law  the  former  construction 
would  effectuate  and  make  valid  tlieir  contract  while  the  lat- 
ter would  render  it  absolutely  void. 
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We  therefore  are  inclined  to  hold  that  the  written  contract 
expired  by  its  own  limitation  at  the  termination  of  Mitcheirs 
first  term,  in  April,  1881. 

From  that  date,  he  having  been  notificfd  .by  his  lessor  to  sur- 
render the  house  or  pay  an  increased  rent,  wo  hold  ho  was 
liable  for  whatever  could  be  shown  to  be  a  reasonable  rent 
therefor. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and  the 
cause  remanded. 

Heversed  and  remanded. 


William  Mount 

V. 

S.  D.  Scholes. 


Jurisdicfion—^wfgment  of  Court  of  Concurrent — When  Not  a  Bar  to 
Suit  by  Administrator  on  Notes — Fraud — Evidence. 

1.  In  all  cases  of  concurrent  jurisdiction  the  court  wtiich  first  obtains 
it  will  retain  it  to  the  end  of  the  controversy,  to  the  entire  exclusion  of 
others. 

2.  A  suit  by  an  administrator,  on  notes  payable  to  his  intestate,  is  not 
barred  by  a  judgment  rendered  by  a  court  of  concurrent  jurisdiction  in  a 
fraudulent  suit  subsequently  brought  by  the  wife  of  the  maker  in  the 
name  of  the  administrator  for  her  use,  she  having  possession  of  the  notes. 

3.  Copies  of  the  notes  sued  on  are  held  to  be  competent  evidence,  the 
parties  having  agreed  to  their  use  and  the  defendant  having  wrongfully 
aided  in  placing  the  notes  in  the  records  of  the  other  court. 

[Opinion  filed  August  26,  1886.] 

In  error  to  the  Circuit  Court  of  Sangamon  County ;  the 
Hon.  James  A.  Creiohton,  Judge,  presiding. 

Messrs.  N.  M.  Broadwell  and  W.  J.  CoNKLma,  for  plaint- 
iflE  in  error. 
A  former  adjudication  bars  another  suit  between  the  same 
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parties  and  priries  for  the  same  eatue  of  action.  Jones  v . 
Smith,  13  BI.  301 ;  Zimmerman  v.  Zimmerman,  15  III.  34 ; 
Crosby  r.  ©ipps,  16  HI.  352;  L  C.  R  E.  Co.  v.  Allen,  39  111. 
205  ;  Krenchi  v.  Dehler,  60  III.  176. 

A  suit  may  be  bmnght  in  the  name  of  the  party  hi  whom 
the  legal  title  is,  for  the  nee  of  the  holder  of  an  tmindorBed 
note.  In  ease  of  the  death  of  the  payee,  the  holder  may  nse 
the  name  of  the  administrator,  although  he  protests'  against  it. 
Bates  v.  Kempton,  7  Gray,  382  ;  Wait's  A.  &  D.  870. 

It  is  not  competent  for  the  defendant  to  controTert  the 
right  of  the  party  for  whose  use  the  suit  is  bronght,  bat  it  is 
enongh  to  show  a  right  in  the  legal  plaintiff ;  and  the  party 
for  whose  nse  the  suit  is  brought  need  not  show  any  right  in 
himself.  Hamilton  t.  Brown ;  Saltmarsh  v.  Bower,  22  Ala. 
221, 

Messrs.  Patton  &  Hamilton,  for  defendant  in  error. 

OoKOEB,  J.  This  was  an  action  of  assnmpsH,  by  S.  D. 
Scholes,  administrator  of  Travis  Glasscock,  deceased,  against 
William  Mount,  upon  several  notes  executed  by  said  Mount  to 
the  said  Glasscock  in  his  lifetime. 

The  suit  was  brought  in  the  Sangamon  Circuit  Court  on 
the  28th  day  of  December,  1882,  and  the  summons  was  served 
upon  Mount  upon  the  30th  day  of  December,  1882. 

Mount  interposed  two  pleas :  1st,  non  asaumpsU^  upon 
which  issue  was  joined ;  and  2d,  fonner  recovery,  setting  up 
a  judgment  against  him  in  the  Menard  County  Circuit  Court, 
rendered  as  claimed  upon  the  same  notes.  A  general  demurrer 
was  filed  to  the  latter  plea  and  sustained  by  the  court,  upon 
which  ruling  error  is  assigned,  but  we  do  not  deem  it  essential 
to  pass  upon  the  point,  as  appellant  introduced  the  record  of 
the  Menard  Circuit  Court  under  the  general  issue,  and  ob- 
tained aH  the  benefit  such  record  could  give  him  thereby. 

Travis  Glasscock,  at  the  time  of  his  death,  was  about  eighty- 
two  years  old,  was  the  uncle  of  Mount's  wife,  and  had  lived  a 
time  before  his  death  and  died  at  Mount's  house. 

Vol.  XXI  13 
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.  Before  he  went  to  Mount's  to  boai*d,  lie  caused  one  Barber 
to  make  and  retain  copies  of  these  notes  on  Mount. 

By  some  means  not  explained  by  the  evidence,  after  Glass- 
cock's death,  Mrs.  Mount  obtained  possession  of  these  notes 
upon  her  husband,  and  on  the  2d  day  of  March,  1883,  some 
two  months  after  tlie  institution  of  the  present  suit,  went  with 
her  husband  to  the  Menard  County  Circuit  Court,  and  there, 
entirely  without  the  knowledge  or  consent  of  Scholes,  the 
administrator,  tiled  a  declaration  in  that  court  in  vacation,  upon 
these  notes  against  her  husband.  Tlie  declaration  alleged  the 
giving  of  the  notes  .to  Glasscock,  and  that  he  in  his  lifetime 
had  given  them  to  her,  and  the  suit  was  brought  in  the  ad- 
ministrator's name  for  lier  use. 

To  this  declaration.  Mount,  upon  the  same  day,  filed  his 
affidavit  of  the  genuineness  of  his  signature,  together  with  his 
confession  of  the  amount  due,  and  thereupon  judgment  was 
entered  by  the  clerk. 

The  time  when  these  papers  were  filed  in  the  Menard 
Circuit  Court  does  not  appear  by  any  file  mark  upon  them, 
the  record  showing  no  file  marks  upon  either  the  declaration, 
cognovit  or  affidavit,  but  shows  merely  that  the  affidavit  was 
sworn  to  and  the  judgment  entered  upon  the  2d  of  March, 
1883.  So  obnoxious  do  dates  appear  to  be  in  these  papers 
that  the  declaration  is  entitled,  "In  the  Menard  County 
Circuit  Court  of  in  vacation  term,  in  the  year  eighteen  hun- 
dred and  eighty-three." 

The  court  below  decided  properly  in  entirely  disregarding 
the  Menard  judgment  for  two  reasons :  1st,  it  was  a  fraud,  so 
bald  and  palpable  in  itself  as  to  be  entitled  to  no  respect; 
2d,  the  Menard  Circuit  Court  had  no  jurisdiction,  and  its 
pretended  judgment  could  not  be  used  to  delay  or  defeat  this 
action. 

The  Sangamon  Circuit  Court  had  obtained  jurisdiction  of 
the  subject-matter  and  of  tJie  person  of  Mount  two  months 
b  )f ore  the  appearance  of  the  parties  in.  the  Menard  Cii'cuit 
C  jurt. 

It  is  elementary  law  and  needs  no  citation  of  authorities 
to  support  it,  that  in  all  cases  of  concurrent  jurisdiction  the 
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coui't  which  first  obtains  it  will  retain  it  to.  the  end  of  the 
controversy  to  the  entire  exclusion  of  others. 

Copies  of  the  notes  were  used  as  evidence  of  the  indebted- 
ness by  agreement  of  the  parties  that  such  copies  might  be 
used,  if  the  originals  were  proper  evidence  under  the  facts  of 
the  case.  We  think  it  is  clear  that  the  originals,  if  present  in 
court,  would  have  been  proper  evidence,  as  they  were  not 
merged  in  the  pretended  Menard  judgment,  nor  their  vitality 
in  any  way  destroyed  by  the  proceedings  in  that  court. 

Again,  Mount  could  not  be  heard  to  complain  of  the  absence 
of  the  notes,  and  that  they  were  in  the  possession  of  the  Clerk 
of  the  Menard  Circuit  Court  as  part  of  the  files  of  that  ofiice, 
for  he  was  evidently  a  party  to  the  placing  of  such  notes  there 
wrongfully. 

The  judgment  of  the  Cii-cuit  Court  is  right  and  will  there- 
fore be  afiu-med. 


S.  Ellsner  &  Company 

V. 

Charles  C.  Radcliff  et  al. 

Levy  on  Goods  Claimed  to  he  Held  on  Consignment — Rights  qf  Owner — 
Sa  les — Instructions, 

L  Where  the  owner  consigfns  goods  to  a  factor  to  sell  and  account  to  him 
for  them,  and  the  factor  exhibits  himself  to  the  world  as  the  owner  without 
the  knowledge  or  consent  of  the  owner,  the  creditors  of  the  factor  can  not 
seize  the  goods  for  his  debt,  even  in  the  absence  of  actual  notice. 

2.  Where  it  is  a  matter  of  dispute  whether  the  transaction  in  question 
was  a  sale  or  a  consignment,  the  party  claiming  to  be  the  owner  has  a  right 
to  have  his  claim  passed  upon  l^  the  Jury  under  proper  instructions. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Macon  County ;  the 
Hon.  0.  B.  Smith,  Judge,  presiding. 
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Messrs.  Ol^tten  Jk  Yail,  f or  appellants. 

Messrs.  BdCKiNGHAM  &  Walkeb  and  Bums  &  Fask,  for 

appellees. 

OoKGEB,  J.  Appellants  placed  in  the  hands  of  Steinhardt 
&  Co.,  at  Decatur,  Illinois,  a  quantity  of  cloaks,  to  sell  at  retail 
and  account  to  them  for  their  value.  While  in  the  posse^^sion 
of  Steinhardt  &  Co.,  under  this  arrangement  the  cloaks  were 
levied  upon  by  appellees  as  the  property  of  Steinhardt  &  Co., 
for  their  debts.  Whether  the  transaction  between  appellants 
and  Steinhardt  &  Co.  was  a  sale  by  which  the  title  to  the 
property  passed  to  the  latter  or  whether  Steinhardt  &  Co. 
were  factors  or  agents  of  appellants,  is  a  disputed  question 
upon  which  we  shall  express  no  opinion  for  the  reason  that 
appellants  had  the  right  to  urge  their  theory  of  the  transac- 
tion upon  the  jury  and  have  the  law  applicable  tliereto  cor- 
rectly given  to  them.  This  we  do  not  think  was  done  by  the 
court  in  giving  the  following  instruction  at  the  request  of  ap- 
pollees : 

"  10th.  Tlie  court  instructs  the  jury,  in  behalf  of  tlie  de- 
fendants, that  if  they  believe  from  the  evidence  that  the  plaint- 
iffs caused  the  goods  in  controversy  to  be  delivered  to  Stein- 
hai'dt  &  Co.  for  sale,  that  Steinhardt  &  Co.  so  used  and 
managed  the  goods  and  so  conducted  his  business  and  so  ad- 
vertised that  he  exhibited  himself  to  these  defendants  and 
others  that  he  appeared  to  be  the  owner  of  said  goods  to 
these  defendants  and  the  public  generally,  any  creditor  taking: 
said  goods  in  good  faith,  under  proper  legal  process,  would 
have  the  right  to  seize  said  goods  and  sell  the  same  to  make  a 
bona  fide  debt,  and  if  they  believe  such  facts  a}>pear  from  the 
evidence,  they  should  find  the  defendants  not  guilty,  provided 
the  defendants  did  not  have  any  notice  that  the  goods  in  con- 
troversy were  the  property  of  the  plaintiff." 

Under  this  iBstructiozi  appellants  consigned  these  goods  to 
Steinhardt  &  Co.  as  factors,  to  sell  and  account  to  appellants 
far  them,  and  such  factors  exhibited  themselves  to  the  world 
as  owners  without  the  knowledge   or  consent  of  appellants; 
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creditors  of  the  factoid  tinlees  they  have  actual  notice  of  the 
real  ownership,  oouM  seize  the  goods  for  the  debt  of  the  fac- 
tors ;  this  is  not  the  law. 

"  A  power  to  sell,  mioh  as  is  possessed  by  a  factor  or  broker 
appointed  for  the  purpose,  can  only  be  executed  by  way  of  sale, 
and  does  not  justify  a  disposition  of  the  property  in  any  other 
manner.  A  factor,  therefore,  has  no  authority  to  pledge  the 
goods  of  his  principal  as  a  security  for  a  debt  due  from  him- 
self, even  though  the  ci*editor  has  no  notice  of  his  character 
as  factor.  So  if  the  factor  attempts  to  make  such  pledge  and 
delivers  the  goods  to  the  pledgee,  the  owner  may  recover  them 
in  an  action  of  replevin."    Gray  v.  Agnew,  96  III.  315. 

Tlie  factor  must  be  exhibited  to  the  world  as  owner,  with 
the  assent  of  the  owner,  and  by  that  means  obtain  credit  to 
make  the  principal  or  his  goods  liable  for  the  debt  of  the 
factor.     Kent's  Com.,  Vol.  2,  p.  025. 

The  general  rule  of  Jaw  is,  that  no  one  can,  by  his  sale, 
transfer  to  another  the  right  of  ownership  in  a  thing  wherein 
he  himself  had  not  the  right  of  property,  except  in  instances 
of  cash,  bank  bills,  checkj,  notes,  etc.,  and  no  one  can  acquire 
a  title  to  chattels  from  a  pei'son  who  has  himself  no  title  to 
them.  The  exceptions  to  this  general  rule  will  be  found  to  be 
cases  where  the  true  owner  has  transferred  the  property 
under  the  form  of  a  regular  sale  and  delivery,  and  clothed  the 
vendee  with  the  hidida  of  ownership,  though  under  such  cir- 
cumstances as  would  authorize  a  rescission  of  the  sale  and  a 
recovery  of  the  goods  as  against  the  vendee. 

If  the  vendor  consents  to  the  transfer  of  the  title,  though 
such  consent  be  temporary  only,  and  obtained  by  fraud,  still 
an  honest  purchaser  from  him  will  bo  ]:)rotected,  and  the  first 
owner  must  bear  the  loss.  But  this  principle  does  not  apply 
when  the  original  owner  has  never  consented  to  the  transfer  of 
the  property,  nor  voluntarily  delivered  ])osse6sion  of  it  under 
the  form  of  a  sale,  or  clothed  the  supposed  vendee  with  the 
indicia  of  ownership  although  he  may  have  for  various  pur- 
poses delivered  his  property  to  another  and  permitted  him  to 
remain  in  possession  thereof.  Jennings  v.  Gage,  13  III.  610 ; 
Fawcett  v.  Osborn,  32  111.  411 ;  1  Smith's  Leading  Cases, 
602-892  ;  Peters  v.  Smith,  2 1  LI.  417. 
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While  poBBession  of  personal  property  is  one  indicitim  of 
ownei-ship,  and  is  jn^ma  facie  evidence  of  title  in  the  person 
in  possession,  jet  when  explained  so  as  to  be  consistent  with 
ownership  in  another  it -will  not  defeat  the  title  of  the  tme 
owner. 

A  creditor  has  no  greater  rights  than  a  lona  fide  purchaser 
under  such  circumstances,  and  therefore  the  foregoing  views 
are  applicable  to  the  case  at  bar.  The  instruction  given 
clearly  prevented  appellants  from  having  their  theory  of  the 
case  properly  presented  to  the  jury. 

For  the  error  in  giving  this  instruction  and  refusing  the 
4th,  asked  for  by  appellants,  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  renumded. 


^    Jason  Green,  Administrator, 

V. 

Charles  B.  Smith. 

Practice — Reversal  under  Rule  30. 

This  court  reverses  the  judf^ent  of  the  court  below  pro  forma,  the  ap^ 
pellee  having  failed  to  file  his  brief. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Cii'cuit  Court  of  Douglas  County;  the 
Hon.  J.  F.  Hughes,  Judge,  presiding. 

Mr.  C.  W.  WooLVBBTON,  for  appellant 

Per  Cv/riam,  No  briefs  having  been  filed  by  the  appellee, 
under  rule  30,  the  judgment  of  the  court  below  will  be  re- 
yersed  and  the  cause  remanded. 

Bevereed  and  remanded. 
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Highway  Commissionebs 

V. 

Hamilton  Bbothebs. 

Taxation  qf  Costa-^Fees  qf  WiineaaeSf  Subpanaed,  hut  n4>t  Called^ 
Practice. 

1.  The  fact  that  witnesses  who  had  been  subpoenaed  were  not  called  to 
testify,  is  not  of  itself  sufficient  reason  why  their  fees  should  not  be  taxed. 

2.  In  the  case  presented,  it  is  held  that  a  motion  to  retax  coets  previously 
paid  by  the  adverse  party  should  have  been  denied. 

[Opinion  filed  August  26,  1886.] 

f "" Appeal  from  the  Circuit  Court  of  Champaign  County;  the 
Hon.*  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  L.  Bay,  for  appellants. 

Mr.  Thomas  J.  Smith,  for  appellees. 

Per  Curiam,  The  appellees  recovered  a  judgment  against 
the  appellant  which  was  reversed  in  this  court  and  the  cause 
remanded.  13  III.  App.  358.  After  the  case  was  reversed,  but 
before  any  other  steps  taken  in  the  Circuit  Court,  the  appellees, 
who  were  plaintiffs  below,  paid  the  cost  of  the  case  including 
that  made  by  appellants,  defendants  below,  there  then  being 
no  judgment  against  plaintiffs  for  the  defendants'  costs.  Sub- 
sequently the  case  was  redocketed  in  the  Circuit  Com*t  and 
was  finally  tried  pro  forma  it  is  said — there  being  no  witnesses 
in  attendance — by  the  court,  and  formal  judgment  rendered 
against  the  plaintiffs  for  costs.  Whereupon  a  motion  was  made 
by  plaintiffs  and  allowed,  to  retax  the  costs,  which  order  is  the 
subject  of  complaint  in  tlie  present  appeal.  The  only  apparent 
ground  for  the  order  was  that  the  witnesses  whose  fees  were 
retaxed,  though  subpcsnaed  for  the  defendants,  were  not  called 
to  testify.     This  wo  aid  not,  as  a  matter  of  course,  be  sufficient 
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reason  why  the  party  should  not  recover  the  cost  of  snch  wit- 
nesses. It  often  happens  that  witnesses  are  summoned  in 
anticipation  of  an  attack,  which,  though  threatened,  is  aban- 
doned, when  the  witnesses  are  present  Smith  y.  Einkard,  1 
111.  App.  620. 

At  any  rate  the  cost  in  this  instance  was  vohmtarily  paid  by 
the  appellees  months  before  this  motion  was  made,  and  for  this 
reason  if  for  no  other  the  motion  should  have  been  denied. 

The  judgment  will  be  reversed. 

Reversed, 


Chloe  J.  Wright,  who  sues,  etc. 

V. 

Frank  C.  Wright. 

Practice— DisfnisBal  upon  Order  ^  Plaintif, 

The  court  below  is  held  to  have  properly  dismisaed  the  cause  opon  a  writ- 
ten order  of  the  plaintiff ,  there  being  no  proof  to  impeach  the  yaiidity  and 
good  faith  of  the  order. 

[Opinion  filed  Angnst  26,  1886.] 

Appba^l  from  the  Circuit  Court  of  Logan  County";  the  Hon. 
G.  W.  Hbkdman,  Judge,  presiding. 

Mr.  OsoAB  Allen,  for  appellant 

The  appellant  claims  that  the  facts  set  up  in  the  affidavits 
amount  in  substance  to  a  plea  of  payment,  or  accord  and  sat- 
isfaction, and  that  snch  an  issue  of  fact  can  be  tried  only  by 
jury,  upon  testimony  viva  vocCy  with  a  right  to  cross-examine 
witnesses,  unless  such  rights  are  waived ;  and  that  to  dispose  of 
such  an  issue  upon  motion  and  affidavits  is  a  denial  of  the  right 
of  trial  by  jury. 

It  is  true  that  it  has  been  held  in  several  instances  in  this 
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State  that  a  case  may  be  dismiseed  upon  motion  and  affidavits 
-where  the  court  can  see  that  it  is  impossible  that  iiy  ury  can 
result.  Rybolt  v.  Milh'ken,  5  111.  App.  490 ;  Toupen  v.  Garg- 
nier,  12  Dl.  79 ;  Henchey  v.  Chicago,  41  111.  136;  Christopher 
V.  Ballinger,  47  111.  107 ;  Ferris  v.  M'Clnre,  36  HI.  77. 

Each  of  these  cases  was  decided  upon  peculiar  facts  which 
do  not  seem  similar  to  the  facts  of  the  present  case,  and  they 
fall  far  short  of  showing,  by  decision  or  principle,  that  a  court 
can  refuse  a  trial  because  the  defendant  and  his  attorney  file 
their  affidavits  that  the  subject-matter  of  the  suit  has  been 
paid  or  settled. 

Messrs.  A.  D.  Cadwallader  and  Beach  &  Hodnbtt,  for 
appellee. 

Parties  to  a  suit  may  settle  the  same  at  any  time  and  courts 
will  enforce  settlements  so  made.  Chapman  v.  Shattuck,  3 
Gilman,  49 ;  Toupen  v.  Gargnier,  12  111.  79 ;  Henchey  v. 
Chicago,  41  111.  136  ;  Christopher  v.  Ballinger,  47  111.  107. 

Per  Curiam.  In  this  case  a  written  order  of  the  plaintiff 
was  filed  dismissing  the  suit,  which  the  court  canned  into  effect 
by  dismissing  it. 

There  was  no  proof  to  impeach  the  validity  and  good  faith 
of  the  order  of  dismissal.  The  court  would  not  try  such  a 
question,  if  contended,  by  affidavits,  nor  by  such  a  mode  of 
inquiry  determine  the  validity  of  the  settlement ;  but  the 
instrument  not  being  impeached  would  properly  carry  it 
out  and  dismiss  the  suit,  which  was  in  this  case  done,  and,  as 
we  think,  properly. 

Affirmed, 
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Chicago  &  Alton  Eailroad  Company 

21    9021 

79    660|  V. 

Marshall  H.  Smith. 

Right  cf  Physician  to  Practice  Medicine— Eoidcnce— Sufficiency  cf. 

In  an  action  by  a  physician  to  recoTerfor  medical  seirices,  slight  evidence 
of  his  right  to  practice  medicine  is  sufficient  as  against  one  who  called  him. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Greene  County ;  the 
Hon.  G.  W.  Hebdman,  Judge,  presiding. 

Messrs.  Patterson  &  Stabkey,  for  appellant 

Mr.  David  F.  King,  for  appellee. 

Wall,  J.  The  plaintiff  recovered  $15  for  medical  services 
rendered  to  a  person  who  had  been  injured  by  a  train  on  de- 
fendant's road.  It  was  alleged  the  services  were  rendered  at 
the  instance  of  tlie  conductor  and  station  agent.  There  was 
evidence  tending  to  make  out  the  case.  The  only  point  upon 
which  there  is  difficulty  relates  to  the  legal  right  of  the  plaint- 
iff to  practice  medicine.  Conceding  he  must  prove  this  before 
he  can  collect  his  bill,  slight  evidence  would  suffice. 

He  testified  without  objection  that  he  had  practiced  since 
1872,  and  that  he  had  a  certificate  as  required  by  the  State 
Board.  It  was  shown  that  his  name  appeared  on  the  register 
of  physicians  in  the  County  Clerk's  office.  This  is  enough  as 
against  the  defendant,  who  called  him,  and  thereby  recognized 
his  right  to  exercise  the  functions  of  his  profession. 

The  judgment  will  be  affirmed. 
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City  of  Springfield 

V. 

Elizabeth  Scheevees. 

Municipal  CorparaiUmt^lnjuty  Caused  by  Excavation  in  Street  by  Lot 
Oumer  -—City  Liable  for—Practice, 

1.  The  duty  of  a  mnnicipal  corporation  to  maintain  its  streets  in  a  safe 
condition  can  not  be  evaded  or  delegated  to  others,  and  it  is  liable  for  result- 
ing damages  if  it  authorizes  or  permits  the  owner  of  an  abutting  lot  to 
make  excavations  in  front  thereof. 

2.  This  court  will  not  consider  an  objection  that  the  damages  are  ex- 
cessive, which  was  not  made  on  th^  motion  for  a  new  trial/ 

[Opinion  filed  Anguet  26, 1886.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon,  Jahbs  a.  Cbeightok,  Judge,  presiding. 

Messrs.  Gbesne,  Bubnett  &  Huhphbet,  for  appellant 

Messrs.  McClebnaitd  &  Keyes  and  Johk  C.  Snigg,  for 
appellee. 

Wall,  J.  The  appellee  recovered  a  judgment  for  $1,000 
against  appellant  for  injury  sustained  by  falling  into  an 
excavation  in  a  public  street 

It  appears  that  certain  private  persons  wishing  to  erect  a 
building  at  the  point  in  question  applied  to  the  city  for  and 
were  granted  permission  to  excavate  the  sidewalk. 

The  opening  thus  made  not  being  sufficiently  gnarded  the 
appellee  received  the  injury  complained  of.  It  is  urged  the 
damages  are  excessive.  This  objection  was  not  made  on  the 
motion  for  new  trial  and  can  not  be  considered  here  for  the  first 
time.  Jones  v.  Jones,  71  111.  562;  O.  O.  &  F.  R  V.  E.  E.  Co. 
V.  McMath,  91  Dl.  104. 

The  main  question  is  whether,  upon  the  facts,  the  city  is 
liable  if  the  plaintiff  was  exercising  ordinary  care.     It  may  be 
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assumed  the  jui*y  were  waiTanted  in  their  verdict  as  to  the 
point  that  there  was  no  want  of  ordinary  care  on  the  pai*t 
of  ]:>laintiflF. 

The  duty  of  the  city  to  maintain  the  streets  and  sidewalks 
in  such  condition  as  to  be  reasonably  safe  for  pedestrians,  is 
not  denied ;  but  counsel  insist  that  if  there  was  a  failure  to 
provide  the  necessary  protection  the  fault  lies  with  the  persons 
who  were  erecting  the  building  and  the  city  can  not  be  held 
without  showing  notice,  or  such  a  condition  of  things  for  such 
a  length  of  time  that  notice  may  be  implied.  Whore  a 
street  becomes  unsafe  from  ordinary  causes  and  injury  is  sus- 
tained in  consequence,  the  basis  of  the  action  being  negligence, 
notice,  in  fact  or  to  bo  inferred  from  the  circumstances,  is  essen- 
tial to  a  recovery.  But  the  duiy*of  maintaining  the  streets  in 
a  safe  condition  devolves  upon  the  corporation  and  can  not  be 
evaded  or  delegated  to  others,  and  if  the  city  by  its  direct  act 
orauthority  causes  or  permits  the  street  to  get  out  of  repair, 
it  will  be  liable.  The  rule  is  so  stated  in  Dillon  on  Mun. 
Corp.,  Sec.  791  (2d  Ed.),  and  the  author  further  says  that  upon 
this  principle,  that  the  obligation  may  not  be  surrendered  or 
abdicated,  the  city  is  liable  for  injuries  caused  by  open  excava- 
tions made  therein  with  its  knowledge  or  consent,  expressed 
or  implied,  by  the  adjoining  lot  owner,  for  the  purpose  of  an 
area  or  to  obtain  light  and  air  for  the  basement  or  cellar  of  his 
building.  This  reasonable  and  just  rule  is  applicable  hei-e. 
The  city  gave  permission  to  make  the  excavation.  True,  there 
was  a  condition  that  the  work  should  be  done  with  care  and 
due  regard  for  the  safety  of  all  who  might  have  occasion  to 
pass  that  way,  but  this  did  not  absolve  the  city  from  its  duty. 

It  must  be  presumed  to  have  known  the  condition  of  things 
and  should  be  held  responsible,  as  though  it  had  notice,  for  the 
direct  result  of  what  it  expressly  authorized. 

The  judgment  wUl  be  affirmed. 
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Al-OKZO  C.  GbEEN  and  MaBY  G&££N 

V. 

Michael  J.  Dotle. 

Liahiliiff  qf  Ownfir  qf  a  Dog  for  Injuries  to  a  Colt^Tt'€spas9--^FUading 
— Practice. 

1.  In  an  action  to  recover  damages  resulting  from  injuries  to  a  colt,  while 
-  lawfully  in  the  pasture  of  a  third  person,  caused  by  the  defendant's  dog, 

which  he  had  unlawfally  taken  within  the  pasture,  it  is  held:  That  the 
defendant  is  liable  for  any  injury  done  by  the  dog;  that  no  averment  that  he 
had  previous  notice  of  a  vicious  disposition  in  the  dog  was  necessary,  and 
that  the  declaration,  being  in  an  action  on  the  case,  was  substantially  good. 

2.  A  judgment  will  not  be  reversed  on  account  of  errors  which  worked 
BO  substantial  injury  to  the  appellants. 

[Opinion  filed  Angnst  26,  1886.] 

Appkal  from  the  Circuit  Court  of  Adams  County ;  the 
Hon.  William  Mabsh,  Judge,  presiding. 

Mesers.  Bonnbt  &  Wood,  for  appellants. 

The  owner  of  domestic  animals  not  naturally  inclined  to 
mischief  is  not  liable  for  any  injury  committed  by  them  to  the 
property  of  another,  unless  it  can  be  shown  that  he  previously 
had  notice  of  the  animal's  mischievous  propensity.  Cooley  on 
Torts,  342 ;  Judge  v.  Cox,  1  Stark.  285 ;  Beck  v.  Dyson,  4 
Camp.  198 ;  Jones  v.  Perry,  2  Esq.  482  ;  Stumps  v.  Kellcy, 
22  111.  140 ;  Pickering  v.  Oi-ange,  1  Scam.  338  ;  Brent  v. 
Kimball,  60  III.  211;  Keightlingcr  v.  Egan,  66  111.  235; 
Wormley  v.  Gregg,  65  111.  251 ;  Mareau  v.  Yanatta,  88  111. 
132. 

If  the  animal  is  unlawfully  in  the  close  of  plaintiff  and  does 
mischief,  he  may  bring  trespass  for  breaking  the  close  and 
allege  the  mischief  in  aggravation  of  damages  without  alleg- 
ing or  proving  scienter^  but  in  an  action  on  the  case,  the  rule 
is  otherwise.     Van  Leuven  v.  Lyke,  1  N.  T.  515. 

The  gist  of  the  action  of  trespass  to  realty  is  the  injury  to 
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the  possession,  and  to  maintain  it  the  plaintiff  must  have  an 
interest,  however  temporary,  in  the  soil  itself  or  its  profits, 
and  if  the  premises  be  occupied,  plaintiff  must  also  have,  as 
against  one  other  than  a  tenant  in  common,  actual  and  ex- 
clusive possession  of  the  premises.  Smith  v.  Wunderlich,  70 
111.  426  ;  St.  L.,  7.  &  T.  H.  R  K.  Co.  v.  Town  of  Summit,  3 
111.  App.  156  ;  Dean  v.  Comstock,  32  111.  173. 

Mr.  Georgb  W.  Fogg,  for  appellee. 

Where  the  injury  is  committed  b}'  an  animal  through  the 
negligence  of  the  owner,  scienter  as  to  his  mischievous  pro- 
pensity need  not  be  alleged  or  proven.  1  Chitty  on  P.  (16 
Am.  Ed.),  bottom  page  123  and  note  (u  8). 

If  the  owner  act  illegally,  as  by  trespassing  with  his  dog, 
lie  will  be  liable,  although  the  dog  did  the  injury  complained 
of  against  his  will.  1  Chitty  on  P.,  bottom  page,  123,  note 
(x) ;  Beckwith  v.  Shoredyke,  Burr,  2092 ;  9  Ballou's  Abr., 
486 ;  Deane  v.  Clayton,  7  Taunt.  616. 

If  the  master  accompany  the  dog,  himself  a  trespasser,  the 
damage  done  by  the  dog  is  deemed  consequential  upon  the 
wrongful  action  of  the  master,  and  renders  the  master  liable 
to  tlie  same  extent  that  it  would  had  he  done  the  damage  with 
his  own  hand.     1  Addison  on  Torts,  Sec.  381. 

And  it  is  no  defense  to  say  the  title  of  the  loctts  in  quo,  in 
which  the  alleged  tortious  acts  took  place,  is  in  one  other  than 
the  plaintiff,  unless  the  defendant  shall  justify  by  showing 
authority  from  such  other  person  to  enter  the  premises, 
Finch  V.  Alston,  23  Am.  Dec.  299. 

When  a  dog,  not  known  to  be  vicious,  enters  alone  upon 
land  and  does  mischief,  his  owner  is  not  liable  ;  but  if  the  dog 
accompany  his  owner,  while  the  latter  is  trespassing,  and  does 
mischief,  though  against  the  will  of  the  owner,  the  trespasser 
will  be  liable  for  the  damage  done  by  his  dog.  Wolf  v. 
Chalker,  31  Conn.  128  ;  49  Am.  Dec.  256. 

And  many  of  the  cases  go  further.  Where  a  dog  entered  the 
land  of  another  and  killed  a  cow,  though  the  owner  had  no 
previous  knowledge  of  the  malicious  character  of  the  dog,  he 
was  held  to  be  liable  for  the  damages.  Chunot  v.  Larson,  43 
Wis.  536  ;  28  Am.  Kep.  667. 
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Where  defendant's  animals  are  unlawfully  and  as  trespassers 
in  the  close  of  another^  their  owner  is  liable  for  all  damages  or 
injuries  they  commit,  whether  ho  had  previous  notice  of  their 
tendency  to  commit  the  harm  or  injury  complained  of  or  not. 
Not  need  it  be  alleged  or  proved  that  the  owner  or  keeper  of 
such  animals  had  any  previous  notice  of  their  vicious  disposi- 
tion, or  that  they  had  previously  shown  such  disposition. 
Angus  V.  Radin,  8  Am.  Dec.  626  ;  Dolph  v.  Ferris,  42  Am. 
Dec.  246  ;  Saxton  v.  Bacon,  31  Vt  540  ;  Lyons  v.  Merrick, 
105  Mass.  71  ;  Duncle  v.  Cacker,  11  Barb.  387 ;  Lee  v.  Eiley, 
18  Com.  B.  (N.  S.)  722  ;  Ellis  v.  Loftus  Lon  Co.,  L.  R,  10  C. 
P.  10  ;  Tonawanda  E.  R  Co.  v.  Munger,  49  Am.  Dec.  257, 
notes,  and  cases  there  cited. 

If  a  dog  accompanies  his  trespassing  owner,  and  does  damage, 
such  trespassing  owner  or  keeper  must  answer  for  it,  without 
regard  to  previous  propensity,  because  the  injury  complained 
of  is  but  the  proximate  consequence  of  his  own  trespass. 
Beckwith  v.  Shoredyke,  4  Burr,  2092 ;  49  Am.  Dec.  257. 

He  who  has  the  care,  custody  or  control  of  trespassing  ani- 
mals is  liable  for  all  the  damage  they  may  occasion.  Smith  v. 
Jacques,  6  Conn.  530;  Kussell  v.  Cotton,  31  Fa.  St.  525; 
Ifoyes  V.  Colby,  30  N.  H.  143. 

CoNOEB,  J.  In  the  summer  of  1885,  appellee  Doyle  pas- 
tured his  mare  and  colt  in  the  inclosed  and  private  pasture  of 
one  Figgott,  where  stock  of  other  people  were  also  kept  and 
pastured. 

Appellants,  Green  and  wife,  accompanied  by  a  small  dog,  un- 
lawfully climbed  over  the  fence  and  entered  the  pasture. 

Fropi  some  cause  the  horses  became  frightened  and  started 
to  run,  when  the  dog  of  appellants  chased  and  worried  the  colt 
of  appellee  so  much  that  in  running  over  some  rough  and 
broken  ground  it  fell,  and  received  such  injuries  therefrom 
that  it  afterward  died. 

A  declaration  in  case  was  filed  setting  forth  at  large  the 
foregoing  facts,  to  which  a  demurrer  was  filed,  and  upon  the 
court  overruling  the  demurrer  appellants  chose  to  abide  by 
it,  whereupon  a  jury  was  called  and  appellee's  damages  as- 
sessed at  $160.60,  for  which  judgment  was  rendered. 
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The  principal  objection  taken  to  the  declaration  is  that  there 
is  no  averment  that  appellants  had  previous  notice  of  a  vicious 
disposition  in  their  dog. 

The  answer  of  appellee  is  that  appellants  and  their  dog  were 
at  the  time  trespassei-s,  and  unlawfully  in  the  pasture  where 
appellee's  colt  was,  and  the  injury  was  the  direct  and  natural 
consequence  of  such  trespass;  to  which  appellants  urge  in 
reply  that  such  trespass  is  a  wrong  done  only  to  the  one  in 
possession  of  the  close,  and  of  which  appellee  can  not  avail 
himself  as  the  foundation  of  action. 

So  far  as  the  trespass  of  appellants  upon  the  land  of  Piggott 
was  an  invasion  of  the  rights  of  those  in  possession,  and  an 
injury  to  the  close,  it  would  clearly  be  no  concern  of  appellee ; 
but  if  such  unlawful  entry  was  the  direct  and  proximate  cause 
of  injury  to  appellee,  we  see  no  good  reason  why  it  may  not 
afFord  a  groimd  of  action  to  him. 

The  vital  question  is,  whether  the  dog  was  by  the  voluntary 
act  of  appellants  wrongfully  and  illegally  in  the  place  where 
the  injury  was  inflicted ;  if  so,  they  would  be  liable  for  any 
injury  done  by  the  dog,  although  appellants  had  no  previous 
knowledge  that  he  was  vicious.  Goodman  v.  Gay,  15  Pa.  St 
188;  Dicker  v.  Goodman,  44  Me.  332;  1  Addison  on  Torts 
Sec  381 ;  1  Chitty's  PI.,  side  paging,  82, 

We  think  the  demuiTcr  was  properly  overruled.  The 
declai-ation  was  substantially  good,  not  in  trespass  to  personal 
property,  or  to  real  estate,  but  in  an  action  on  the  case,  which 
was  the  proper  form  of  action ;  hence  the  authorities  cited  by 
appellants  upon  the  question  of  trespass  to  real  estate  have 
no  application.  Some  of  the  questions  asked  the  witnesses 
upon  the  assessment  of  damages  are  not  entirely  free  from 
error,  but  we  do  not  think  they  worked  any  injury  to  appel- 
lants, and  we  do  not  therefore  notice  them  in  detaQ. 

Upon  the  question  of  the  value  of  the  colt,  we  think  the 
evidence  was  sufficient  to  justify  the  finding  of  the  jury,  and 
the  judgment  of  the  Circuit  Court  will  therefore  be  affirmed. 

AJtrmed. 
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William  Skinner  and  William  Cannon 

F.  S.  Morgan. 

Individual  lAahUify  of  Highway  Commhaioners  for  Negligence— Open 
DUch-— Jurisdiction  qf  Justices  qf  Actions  to  Recover  Damages  for  Itjuries- 
to  Personal  Property, 

1.  Commiflsionen  of  Highways  are  indiyidually  liable  for  injuriefl  result- 
ing t6  others  from  the  negligent  performance  of  their  official  duties  in  con- 
structing or  repairing  a  public  hii^hway,  such  duties  being  ministerial. 

2.  it  is  neglifirence  on  the  part  of  Highway  Commissioners  to  leave  a  tile> 
ditch  along  a  highway  open  for  months,  without  proper  measures  to  protect, 
those  using  sucli  highway. 

3.  A  Justice  of  the  Peace  has  jurisdiction  of  an  action  to  recover  dam-, 
a^es  for  an  injury  to  personal  property  caused  by  the  negligent  performano^ 
by  Highway  Commissioners  of  their  duties. 

[Opinion  filed  August  26,  1886,] 

Appeal  from  the  County  Court  of  ChampaigQ  County ;  tlio 
Hon.  J.  W.  LANQLBr,  Judge,  presiding. 

Statement  of  the  case  by  Congbr,  J.  Tlus  ease  was  brought 
into  the  County  Conrt  of  Champaign  County  by  appeal  from 
a  Justice  of  the  Peace,  where  appellee  sued  appellants  and  one 
Meibach,  to  recover  for  the  loss  of  a  steer  alleged  to  have 
been  killed  by  falling  into  an  open  ditch  while  being  driven 
along  the  public  road,  in  September,  1885. 

Defendants  below  became  Commissioners  of  Highways  of 
Tolono  Township  at  the  following  dates :  Cannon  in  1883, 
Meibach  in  1884,  and  Skinner  in  1885.  Before  any  of  them 
came  into  office,  there  was  an  open  ditch  about  one-half  mile 
long,  running  along  the  north  side  and  parallel  with  the  road 
leading  east  from  the  village  of  Tolono,  through  which  the 
water  from  ceii;ain  ponds  situated  in  the  road  i*an  toward  the 
Embarras  Eiver.  Thb  ditch  is  described  by  witnesses  who 
measured  it  as  being  seven  feet  wide  and  four  feet  deep.  Tlio 
north  bank  next  to  the  wire  fence  was  nearly  perpendicular, 

YojuXXI   u 
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while  the  south  bank  sloped  at  an  angle  of  about  forty-five 
degrees  to  the  bottom.  After  Skinner  came  into  office  in  the 
spring  of  1885.«  the  Board  of  Commissionei's  caused  to  ho  dug 
in  the  bottom  of  this  open  ditch  a  tile  ditch  about  two  feet 
deep  and  one  foot  wide,  in  whidi  an  eight-inch  tile  was  laid, 
and  tilled  in  six  or  eight  inches  of  earth,  leaving  about  one 
foot  of  the  tile  drain  open.  The  work  was  completed  about 
June  Ist.  The  commissioners  testified  that  in  digging  this  tile 
ditch  numerous  veins  of  sand  were  cut  across,  which  were  of 
such  a  nature  as  to' make  it  probable  that  the  tile  would  settle 
unevenly  and  need  to  bo  re  adjusted  before  the  ditch  prej  ared 
for  them  was  filled;  for  which  reason  the  ditch,  or  about  one 
foot  of  it,  was  left  open.  In  the  latter  part  of  September, 
1885,  Morgan,  when  <^*iving  four  steers  along  this  road  in  the 
direction  of  Tolono,  had  the  misfortune  to  have  one  of  them 
killed  by  falling  into  this  ditch,  as  ho  alleges.  Attributing  his 
loss  to  the  negligence  of  tliese  commissioners,  he  brought  thie 
suit  against  them  as  individuals,  before  a  Justice  of  the  Peace, 
to  recover  the  damage  incident  to  the  loss. 

• 

Mr.  J.  O.  OaNKTNGHAM,  for  appellants. 

The  reasoning  of  the  court  in  Sykes  v.  Town  of  Pawlet,  43 
Vt  439,  is  strongly  against  the  liability  of  the  defendants. 

This  court  had  a  similar  rjnestion  before  it  in  Pickerell  v. 
Kunst,  15  111.  App.  46,  and  decided  the  commissioners  not 
liable.     (See,  also,  2  Thompson  on  Negligence,  819.) 

The  court  improperly  refused  instructions  for  the  defend- 
ants based  upon  the  legal  and  proper  discretion  vested  in  Com- 
missioners of  Highways,  the  effect  of  which  is  in  all  cases  to 
make  these  officers  liable  for  the  negligence  of  any  and  all 
passers  over  their  roads,  and  to  require  action  on  tlieir.  part 
•whether  they  have  money  to  do  with  or  not»  Town  of  Har-. 
"wood  V.  Hamilton,  13  111.  App.  368. 

Mr.  J.  L.  Eay,  for  appellee. 

Conger  J.  Two  questions  arise  upon  this  record :  First* 
ai*e  Commissioners  of   Highways  individually  liable  for  an  iiv 
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jnrj  resulting  to  others  from  the  oogligent  performance  of 
their  duties  as  such  eommifisioiiei*8? 

We  think  this  question  is  settled  in  the  affirmative  in 
Tearney  v.  Smith,  86  III.  391,  where  the  court  say :  "  The 
work  of  consti'ucting  or  repairing  a  public  highway  is  not  a 
judicial  but  a  ministerial  act,  and  must  be  performed  with  a 
proper  regard  to  individual  rights  as  well  as  the  ])ublic  accom- 
modatioiL  Commissioners  of  Highways  are  only  in  a  very 
limited  sense  judicial  officers;  repairing  a  highway  is  not  of 
that  character.  For  the  negligent  performance  of  ministerial 
acts  they  are  personally  responsible  if  injury  results  to  others." 

In  this  case  there  was  a  dangerous  excavation,  made  by  the 
commissioners  themselves,  left  for  months  along  the  side  of 
the  highway,  with  no  guards  or  other  protection  to  the  travel- 
ing public,  for  the  purpose,  as  the  commissionQrs  claim,  of 
testing  the  effect  of  tiling  placed  therein. 

The  commissioners  had  no  right  to  thus  expose  the  lives 
and  property  of  citizens.  If  they  desired  for  any  purpose  to 
leave  such  a  dangerous  ditch  open  until  they  could  satisfy 
themselves  as  to  its  cliai^acter  or  capacity,  they  should  have 
taken  some  proper  measures  to  protect  the  public  while  they 
were  thus  experimenting. 

The  second  question  is :  Has  a  justice  jurisdiction  of  an  ac^ 
lion  founded  upon  an  injury  to  the  personal  property  of  an- 
other, caused  by  the  negligent  performance  on  the  pai't  of  the 
commissioners  of  their  duties  ? 

The  determination  of  this  question  depends  upon  the  proper 
construction  of  the  second  paragraph  of  Sec.  13,  chapter  79, 
which  declares  that  Justices  of  the  Peace  shall  have  jurisdic- 
tion "  in  actions  for  damages  for  injury  to  real  property,  or 
for  taking,  detaining  or  injuring  personal  property." 

We  said  in  C.  &  A.  R  R  Co.  v.  Calkins,  17  111.  App.  65,  • 
"  The  expression  here  used,  *  injury  to  real  property,'  is  about 
as  comprehensive  as  could  well  be  devised,  and  would  seem  to 
embrace  all  injuries,  whether  direct  or  consequential ;  and  this 
we  understand  to  be  the  view  taken  by  the  Supreme  Court 
in  Lackman  v.  Deisch,  71  111.  59."  We  think  the  same  may  bo 
said  of  the  expression  "  injuring  personal  property."      Prior 
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to  the  revision  of  1872  the  jurisdiction  of  a  justice  in  relation 
to  injuries  to  personal  property  was  given  by  the  12th  para- 
graph of  Sec.  18,  Chap.  59,  and  was  as  follows:  "  In  all  actions 
of  trespass  on  personal  property,  and  of  trover  and  conver- 
sion in  which  tlie  damages  claimed  do  not  exceed  $100."  The 
same  language  was  also  used  prior  to  the  revision,  in  refer- 
ence to  a  justice's  jurisdiction  over  injuries  to  real  estate,  con- 
fining such  jurisdiction  clearly,  to  trespass  alone,  and  not  to 
actions  in  the  nature  of  actions  on  the  case ;  for  by  the  Act  of 
February  15,  1855,  Laws  of  1855,  page  139,  it  is  provided : 
"That  the  jurisdiction  of  Justices  of  the  Peace  be  and  th^ 
same  is  hereby  extended  so  as  to  include  all  actions  for  tres- 
pass upon  real  estate,  etc." 

We  think  the  Legislature,  by  the  revision  of  1872,  intended 
to  enlarge  the  jurisdiction  of  a  Justice  of  the  Peace  so  as  to 
embrace  every  class  of  injuries,  both  to  real  estate  and  per- 
sonal property,  whether  direct  or  consequential,  when  the 
damages  claimed  do  not  exceed  $200. 

"We  perceive  no  good  reason  why  damages  for  consequential 
injuries  to  personal  property,  for  the  recovery  of  which  in  a 
court  of  record  an  action  on  the  case  would  be  proper,  may 
not  be  recovered  before  a  Justice  of  the  Peace  as  well  as  dam- 
ages for  the  same  character  of  injuries  to  real  estate. 

Numerous  errors  are  assigned  upon  the  instructions,  but  as 
they  are  substantially  in  accord  with  the  views  herein  ex- 
pressed, they  will  not  be  particularly  noticed. 

The  judgment  of  the  County  Court  will  be  aflEirmed. 

Affirmed. 


Third  DisTKicT — May  Teem,  18S6.  213 

Brechwald  v.  People  of  State  of  Illinois. 


21    2131 
78    457| 

Nicholas  Brechwald  and  Frederick  Brechwald    fi  213 

1  88     82 


21       218 
99    »804 


The  People  op  the  State  op  Illinois. 

21      213 
fl05     121 
Sales — Delivery  to  Common  Carrier,  a  Delivery  to  Consignee — Sale  qf 

Liquor  to  PurcJuiser  in  another  County— Conflict  qf  Authority, 

1.  As  a  general  rule,  a  delivery  to  a  common  carrier  is  held  to  be  a  de- 
livery  to  the  consignee. 

2.  Where  liquor  is  sent  by  express  by  a  dealer  in  one  county  to  a  pur- 
chaser residing  in  another,  the  dealer  can  not  be  prosecuted  in  the  latter 
county  for  illegally  selling  liquor  therein.  4 

3.  Where  the  question  at  issue  has  not  been  passed  upon  by  the  Supreme 
Court,  and  the  authorities  are  conflicting,  this  court  will  adopt  such  rule  as 
seems  most  consistent  with  sound  reason  and  principle. 

[Opinion  filed  August  26, 1886.] 

In  ebrob  to  the  County  Court  of  McDonough  County;  the 
Hon.  J.  H.  Bakes,  Judge,  presiding. 

Messrs.  Forest  F.  Cooke  and  W.B.  Bbadfobd,  f or  plaintiflfs 
in  error. 

Messrs.  Jahes  A.  McKsnzib  and  H.  C.  Aonew,  for  defend- 
ant in  error.  ' 

"  Delivery  to  a  carrier  is  considered  as  a  delivery  to  tha 
consignee  only  when  and  as  it  is  in  agreement  with  the  terms  - 
and  intention  of  the  shipment."     Taylor  v.  Turner,  87  111.  296;  'i 
Cayuga  Co.  Bank  v.  Daniels,  47  K  Y.  631. 

If  the  plaintiffs  in  error  intended  to  part  with  the  title  upon 
delivery  of  the  goods  to  the  carrier,  why  send  them  C.  O.  D.  ? 
Why  attach  to  the  shipment  a  positive  condition  that  the 
goods  nmst  not  be  delivered  until  paid  for,  and  if  not  paid 
for  that  they  must  be  held  subject  to  the  order  of  the  con- 
signor? 

In  a  conditional  sale  the  title  does  not  pass  until  the  condi- 
tion is  performed.    Benjamin  on  Sales,  Sec.  366;  Conway  v. 
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Biisli,  4  K  Y.  564;  Cayuga  Co.  Bank  v.  Daniels,  47  N.  T. 
631;  Wabash  Elevator  Co.  v.  Bank  of  Toledo,  23  Ohio  St. 
311;  Hunt  v.  Eldridge,  5  111.  App.  529;  Enssell  v.  Minor,  22 
Wend.  659;  Osborn  v.  Gantz,  60  N.  Y.  540;  Scudder  v. 
Bradbury,  106  Mass.  422;  Hill  v.  Ficoman,  8  Cush.  257; 
State  V.  Coinings,  28  Vt.  508. 

Tested  by  these  authorities  a  salo  of  goods  shipped  C.  O.  D. 
is  not  complete  nntil  payment  is  made. 

The  express  company  is  the  agent  of  the  seller,  and 
transacts  the  business  for  him.  State  v.  Comings,  28  Vt.  508; 
Commonwealth  v.  Greenfield,  121  Mass.  40;  Reynolds  v.  B. 
&  M.  R.  R.  Co.,  43  N.  H.  580. 

Sending  goods  C.  O.  D.  by  express  is  not  different  from 
sending  goods  by  a  private  individual  upon  the  same  terms. 

The  exact  question  involved  in  this  case  has  never  been 
passed  upon  by  the  higher  courts  of  this  State  ;  yet  cases  in- 
volving the  same  principle  have  recently  been  before  the 
Supreme  Court  of  Massachusetts,  (Commonwealth  v.  Green- 
field, 121  Mass.  40,  and  Commonwealth  v.  Eggleston,  128 
Mass.  408,)  and  in  each  case  the  court  held  that  the  sale  is 
made  at  the  place  where  the  liquor  is  delivered  and  paid  for. 

In  People  v.  Shriever,  Chicago  Legal  News,  February  21, 
1885,  a  case  exactly  parallel  as  to  its  facts  with  the  case  at  bar, 
Judge  Treat,  United  States  District  Court  of  Illinois,  says: 
"  In  the  case  of  liquor  shipped  by  the  defendant  to  Fairfield 
by  express,  C.  O.  D..  the  liquor  is  received  by  the  express 
company  at  Bhawneetown  as  the  agent  of  the  seller,  and  not 
as  the  agent  of  the  buyer,  and  on  its  reaching  Fairfield  it  is 
there  held  by  the  comi>any  as  the  agent  of  the  seller,  until  the 
consignee  comes  and  pays  the  money." 

Wall,  J.  The  plaintiffs  in  error  are  liquor  dealers, 
doing  business  in  Knox  County.  ]  They  received  orders  from 
Phillips,  who  was  a  resident  of  McDonough  County^  and  on 
several  occasions  sent  him  intoxicating  liquors  in  gallon 
packages  by  express,  C.  O.  D.  It  was  alleged  that  Phillips 
was  a  person  in  the  habit  of  getting  intoxicated,  and  that  the 
sales  so  made  to  him  were  in  violation  of  the  Dramshop  Act. 
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The  prosecntion  was  institnted  in  McDonough  County  and 
resulted  in  conviction.  ^  The  important  question  presented  is 
whether  the  sale  was  made  in   Knb:c  or  McDonongh  County. 

Wlicn  the  terms  of  sale  are  agreed  on  and  the  bargain  is 
struck  and  everything  the  seller  has  to  do  with  the   goods  is! 
complete,  the  contract  of  sale  becomes  absolute  between  the 
paii;ies  without  actual  payment  or  delivery,  and  the  property  I 
and  risk  of  accident  to  the  goods  rest  in  the  buyer.  ^^. 

A  delivery  to  a  common  caiTier  is  generally  deemed  a^, 
delivery  to  the  consignee.     2  Kent  Comm.  492-496;   Wade, 
V.   Mofifett,   21  111.  110;  Owens  v.  Woedman,   82  111.  409; 
Benjamin  on  Sales,  Sees.  1,  181  and  315. 

When  the  liquor  was  delivered  to  the  carrier,  nothing' 
remained  to  be  done  by  the  seller — the  sale  was  complete,  he 
retaining  merely  a  lien  for  the  price.  The  property  rested 
in  the  buyer,  and  while  he  could  not  obtdn  possession  until 
he  paid  the  price,  his  right  was  perfect  to  have  the  property 
when  the  price  was  paid.  Tlie  vendor  could  not  withdraw 
from  the  bargain,  and  though  the  value  of  the  liquor  might 
advance  he  could  receive  only  the  price  fixed.  If  there  was 
an  accident  the  loss  would  fall  upon  the  vendiee.  In  a  word, 
it  was  his  property,  subject  only  to  the  lien  for  the  price.^ 
This  view  is  taken  by  tlio  Supremo  Court  of  Alabama,  in  Pil- 
gree  v.  The  State,  etc,  71  Ala.  368. 

Counsel  refer  to  a  case  in  Vermont,  and  to  rulings  of  U.  S. 
Circuit  Courts,  some  of  which  we  have  not  been  able  to  find, 
as  holding  the  opposite.  Whore  the  rulings  of  courts  are 
not  harmonious,  and  the  point  has  not  been  settled  by  our 
Supreme  Court,  we  are  at  liberty  to  adopt  such  rule  as  to  w 
seems  most  consistent  with  sound  reason  and  principle. 

In  our  opinion  the  sale  in  this  instance  was  made  in  Knox 
County,  and  the  prosecution  was  improperly  instituted  in 
McDonough. 

The  judgment  will  be  reversed. 

Iie7)er8ed. 
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V. 

William  Stubblefield  astd  Joseph  Ator. 

Chattel  Mortgage  <(f  Property  Held  under  Distress  Warrant,  Valid. 

1.  A  chattel  mortgage  is  valid  tbougb  at  the  time  of  its  execution  a 
third  person  holds  the  property  under  the  mortgagor,  and  has  or  claims  to 
have  a  special  property  therein. 

2.  In  the  case  presented,  it  is  held  that  a  chattel  mortgage  of  property, 
which  was  at  the  time  of  its  execution  in  the  possession  of  a  third  person 
under  a  distress  warrant,  is  valid. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Beeves,  Judge,  presiding. 

■ 

Mr.  H.  D.  Spencer,  for  appellant 

A  sale  by  a  party  not  in  possession  of  personalty  will  con- 
vey a  good  title  to  the  vendee.     Hodges  v.  Hurd,  47  111.  363. 

A  sale  may  be  valid  though  the  thing  sold  be  not  in  the 
owner's  possession  at  the  time  of '  the  sale.  Tome  v.  Dubois, 
6  Wall.  548;  The  Sarah  Ann,  2  Sum.  206;  Mcllvainv.  Edger- 
ton,  2  Rob.  422;  Carkland  v.  Morrison,  33  Me.  190. 

The  landlord  had  no  right  to  take  this  property  except  by  a 
lien,  which  he  was  bound  to  complete  and  perfect,  and  failing 
to  complete  and  perfect  the  lien  it  is  to  be  treated  as  having 
been  void  from  the  beginning.  Storey  v.  Agnew,  2  111.  App. 
353.     See  also  National  Bank  v.  Thomas,  125  Mass.  278. 

Mr.  Thomas  F.  Tipton,  for  appellee. 

At  the  time  this  property  was  mortgaged  to*  appellant,  as 
claimed  by  him,  it  was  held  adversely,  and  John  and  William 
Eix  had  but  a  right  of  action,  which  was  not  the  legal  subject 
of  transfer.  McGoon  v.  Ankeny,  11  111.  558 ;  Young  v. 
Ferguson,  1  Litt.  298;  Gardner  v.  Adams,  12  Wend.  .297; 
O'Kcefe  v.  Kellogg,  15  111.  347 ;  Bowers  v.  Bodley,  4  111. 
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App.  279 ;  Stogdell  v.  Fagate,  2  A.  K.  Mai-sh,  136 ;  Dunklin 
V.  Wilkins,  6  Ala.  199, 

Wall,  J.  Tlie  chattels  in  qncstion  belonged  to  Rix  and 
•were  taken  by  Ator  as  bailiff  of  Stnbblefield,  who  was  landlord 
of  Eix,  npon  a  distress  wari^nt  for  rent  claimed  to  be  duo 
nnder  the  lease. 

While  in  the  possession  of  Ator,  or  those  holding  nnder 
him,  Kix  gave  Hnghes  a  chattel  mortgage  npon  the  property. 
This  instioiment  was  duly  acknowledged  and  recorded  accord- 
ing to  law,  and  having  become  due  by  its  terms,  Hughes,  after 
demand  and  refusal,  brought  the  present  action  of  replevin. 
Tlie  proceeding  by  distress  was  afterward  abandoned.  The  re- 
plevin case  was  tried  by  the  conrt  without  a  jury,  and  the  is- 
sues were  found  for  defendant.  Tliis  conclusion  was  based 
upon  the  proposition  that  when  the  chattel  mortgage  was  exe- 
cuted the  possession  was  held  adversely  and  no  title  passed. 

In  the  cases  of  McGoon  v.  Ankeny,  11  Hi.  560,  and  O'Kcefe  v. 
Kellogg,  15  m.  347,  the  property  was  held  adversely,  and  the 
title  was  also  claimed  by  those  holding  the  adverse  possession. 
Those  cases  announce  the  rule  that  the  real  owner  of  personal 
property  can  not  sell  his  right  or  title  to  it  while  it  is  in  the 
actual  adverse  possession  of  one  who  claims  that  title  to  it,  the 
reason  assigned  being  that  it  is  against  the  policy  of  the  law 
to  allow  a  party  to  buy  a  law  suit — a  mere  right  of  action  in 
attempting  to  purchase  personal  property.  Applying  the  rule 
to  those  cases  it  does  not  necessarily  reach  the  case  where 
property  is  held  by  a  more  wrongdoer,  not  claiming  title,  nor 
the  case  of  a  bailee  or  lien  holder  whose  claim  is  subordinate 
to  and  by  virtue  of  the  general  property  and  right  of  the  ac- 
knowledged owner.  As  was  said  by  Justice  Story  in  the  case 
of  The  Brig  Sarah  Ann,  2  Sumner,  211,  **  There  is  no  principle 
of  law  which  establishes  that  a  sale  of  personal  property  is  void 
because  such  pro|)erty  was  not  in  possession  of  the  rightful 
owner  at  the  time  of  the  sale.  The  sale  under  such  circum- 
stances is  not  the  sale  of  a  right  of  action,  but  is  a  sale  of  the 
thing  itself  and  good  to  pass  the  title  against  every  person  not 
holding  the  same  under  a  bona  fide  title  for  a  valuable  consid- 
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oration  without  notioc>  and  a  fortiori  against  a  wrongdoer. 
This  is  cited  approvingly  in  Tornes  v.-  Dubois,  6  Wall.  548| 
and  in  2  Wait's  Actions  and  Defenses,  where  it  is  said  : 
"  Owners  of  personal  property  are  not  therefore  obliged  to 
treat  every  act  of  a  third  person  who  invades  their  right  of 
possession  or  propei-ty  as  constitnting  a  tortioaa  conversion  of 
the  property,  but  they  may,  if  they  think  proper,  waive  the  torti 
and  in  that  state  of  case  they  may  sell  the  property  and  con- 
vey a  good  title,  and  their  vendor  may  upon  demand  and 
refusal  maintain  trover." 

In  Hodges  v.  Hurd,  47  HI.  363,  five  bales  of  cotton,  while 
in  the  hands  of  the  snr\'eyor  of  the  port,  who  had  seized  them 
to  await  an  examination  for  a  supposed  violation  of  the  regn- 
lations  of  the  treasury,  were  sold  by  the  owner  to  Hurd. 

Tiie  vendor  and  vendee  went  to  the  surveyor  and  notified 
him  of  the  sale,  and  that- h&  was  to -deliver  thd  cotton  to  the 
vendee,  Hurd. 

Afterward, -and  while  still  in  possession  of  the  surveyor,  it 
was  levied  upon,  under  an  attachment  against  the  vendor,  and 
Hurd  then  brought  replevin  against  the  ofiicer.  It  was  held 
the  title  passed  to  Hui*d.  The  court  said  that  a  more  notice 
to  the  bailee  was  sufficient  to  work  a  change  of  {.'ossession, 
and  his  consent  is  not  material,  as  on  notice  he  becomes  keeper 
for  the  true  owner  by  operation  of  law;  that  it  would  be  un- 
i*easonable  to  allow  the  Imilee  of  pi-operty  to  prevent  the 
owner  from  making  a  valid  sale  by  refusing  to  agree  to  sur- 
render it  to  the  pui*chaser  after  the  termination  of  his  own 
right  of  possession;  that  the  object  of  requiring  a  change  of 
possession  to  accompany  a  sale  of  personal  property  is  to  give 
notice  to  the  public,  and  when  proi)erty  in  the  custody'  of  a 
bailee  is  sold,  this  object  is  as  much  accomplished  by  notifying 
the  bailee  of  the  sale  and  directing  liim  to  hold  for  the  pur- 
chaser as  it  would  be  by  his  express  promise  tlms  to  hold,  and 
that  the  fact  of  sale  would  be  learned  by  inquiring  from  the 
bailee  in  one  case  as  well  as  the  other,  ^ow,  in  the  case  at 
bar  the  true  and  undisputed  owner,  Ilix,  w^as  not  in  actual  pos. 
session,  but  the  possession  was  in  the  bailiff,  not  claiming  an 
adverse  title,  but  merely  a  lien  by  virtue  of  the  title  of  Rix.. 
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If  Eix  had  not  boon  the  owner  the  possession  would  not  have 
been  taken  by  the  bailiff,  and  ho  was  really  holding  subordi- 
nate to  Bix,  confessing  and  depending  npon  his  title. 

Rix  had  an  unquestioned  right,  subject  only  to  the  asserted 
lien.  He  might  well  sell  that  right,  and  vest  the  buyer 
with  it. 

The  chattel  mortgage  was  given  pursuant  to  the  statute  pro- 
viding for  a  i*etention  of  possession  by  the  mortgagor  until 
the  debt  matui*ed  or  the  hapi^ening  of  the  condition  upon 
which  the  mortgagee  might  obtain  possession.  Under  such 
circumstances  we  hold  the  bailiff's  possession  was  the  ix)6ses- 
sion  of  the  mortgagor,  and  when  the  right  of  the  mortgagee 
matured  he  might  demand  possession  subject  to  the  iien;  or  if 
the  lien  was  discharged,  free  from  it.  There  is  nothing  in 
this  to  oppose  the  policy  of  the  law.  The  mortgage  was  ac- 
knowledged and  recorded  as  the  law  required.  This  is  equiv. 
alent  to  a  change  of  possession,  and  it  gave  notice  to  all,  in- 
cluding the  bailee,  who  became  keeper  for  the  true  owner  by 
operation  of  law.  No  agreement  to  that  effect  by  the  bailee 
need  be  shown,  as  the  law  will  presume  it.  To  hold  other- 
wise would  be  to  impose  an  unreasonable  restraint,  an  unnec- 
essary limit  upon  the  dominion  of  one  over  his  own  property. 
Such  dominion  must  include  the  right  of  disposal,  though 
the  possession  may  at  the  time  be  in  another,  by  virtue  of  his 
general  title,  and  should  be  upheld  so  long  aA  the  matter  con- 
cerns only  the  vendor,  vendee  and  bailee.  This  right  is  valu- 
able, and  to  deny  it  would  often  work  extreme  hardship. 

It  is  a  general  rule  when  the  terms  of  sale  are  agreed  on, 
and  everything  the  seller  has  to  do  with  the  goods  is  complete, 
the  sale  is  absolute  as  between  the  pailies  without  actual  pay- 
ment or  delivery,  and  thereupon  the  property  in,  and  risk  of 
accident  to  the  goods  will  vest  in  the  buyer.  2  Rentes  Comm. 
492. 

Herman,  in  his  work  on  Chattel  Mortgages,  Sec.  37,  states 
it  as  the  law  that  property  in  the  hands  of  an  officer,  under 
and  by  virtue  of  a  writ  of  attachment  or  execution,  is  sub- 
ject to  a  mortgage  by  the  owner.  When  the  mortgage  is 
made  while  the  property  is  so  held  under  a  levy  against  the 
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actual  owner,  and  made  to  one  having  notice  of  the  levy  to 
Bccare  a  prior  debt,  the  mortgagee  will  be  entitled  to  any  sur- 
plus after  satisfying  the  execution,  the  propei*ty  |3assing  to  him 
subject  to  snch  lien.  So  a  mortgage  will  be  valid,  notwith- 
standing at  the  time  of  its  execution  a  third  pei*son  holds  the 
property  under  the  mortgagor,  and  has  a  special  property 
therein.  Appleton  v.  Bancroft,  10  Met  231 :  McCalla  v.  Bul- 
lock, 2  Bibb,  288.  Sec  also  Jones  on  Chattel  Mortgages,  Sec 
115,  where  a  similar  statement  of  the  law  will  be  found. 

We  are  of  opinion  the  plaintiff  below  was  entitled  to  recover. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Meversed  and  remanded. 


George  W.  Fanning  and  William  F.  Fanning 

V. 

Andrew  Russell  et  al. 

Former  Adjudication  —Neto  Matter — Vendor* h  Lien — Practice, 

The  facts  and  law  of  a  cause,  as  determined  by  this  court  and  by  the 
Supreme  Court,  in  another  suit  between  the  same  parties,  can  not  be  changed, 
after  the  cause  has  been  remanded  to  the  court  below,  by  the  agreement  of  a 
party,  the  default  of  others,  new  or  additional  evidence  however  taken,  or 
any  decree  of  the  court  without  the  consent  of  the  parties. 

[Opinion  filed  August  26,  1886.] 

In  error  to  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  James  A.  Creighton,  Judge,  presiding. 

Mr.  George  W.  Smith,  for  plaintiffs  in  en*or. 

Me66i*s.  Ketoham  &  Hatfield,  for  defendants  in  error. 

Pleasants,  P.  J.     A  former  decree  in  this  case  was   re- 
versed by  this    court  upon  appeal  taken  by   these  defendants 
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in  error,  and  the  oause  remanded.  10  HI.  App.  804.  The 
scope  and  result  of  other  litigation  over  the  same  transactions 
may  be  seen  in  Russell  v.  Fanning,  2  111.  App.  632,  and  94 
LI.  386. 

Inasmuch  as  no  legal  qncstion  of  importance  is  presented  by 
this  record,  it  is  unnecessary  to  repeat  the  statement  of  its  his- 
tory and  status  np  to  the  time  of  the  last  reversal,  which  fully 
appears  in  the  opinions  so  reported. 

When  it  was  redocketed  upon  being  last  remanded  the 
defendants  in  error  obtained  leave  to  amend  their  answer  to  the 
original  bill  of  James  M.  Epler,  and  also  their  cross-bill,  to 
which  he  had  filed  the  plea  of  former  adjudication.  These 
amendments  set  forth  that  on  the  14th  of  August,  1875,  under 
a  decree  of  foreclosure  of  the  Jones  mortgage,  the  master  in 
chancery  sold  the  E.  J  N.  W.  J  of  section  9,  and  the  W.  J  N.  E. 
i  of  section  8,  to  said  James  M.  Epler,  for  $5,221;  that  on  Au- 
gust 12, 1876,  said  Epler,  being  then  tlie  attorney  of  these  plaint- 
iffs in  error,  executed  to  them  a  certificate  of  redemption 
thereof,  which  was  without  a  seal  and  not  recorded  until  Sep- 
tember 2d;  that  Andrew  Kussell,  one  of  the  complainants  in 
said  cross-bill,  and  defendants  in  error  here,  acting  for  all  of 
them,  on  August  14, 1876,  without  any  knowledge  of  said  pre- 
tended certificate  of  redemption,  paid  to  the  Sheriff  of  Morgan 
County,  to  redeem  from  said  sale  to  Epler,  the  sum  of  $5,743.10, 
being  the  full  amount  required  for  'that  purpose,  which  was 
by  said  Sheriff,  on  the  16th  of  said  month,  paid  over  to  and 
received  by  said  Epler,  who  still  retains  the  same;  that  the 
same  day  said  Sheriff  executed  to  said  Andrew  a  proper  cer- 
tiiicate  of  redemption,  which  was  duly  recorded,  and  in  pur- 
suance thereof,  on  November  16th,  his  deed  of  conveyance 
of  said  lands;  and  that  the  pretended  previous  redemption  by 
plaintiffs  in  error  and  Epler's  certificate  thereof  and  their 
mortgage  to  him  for  the  amount  to  be  paid  therefor,  are 
fraudulent  and  void. 

This  was  a  new  claim  of  title  paramount  to  said  E.  i  N.  W. 
J-  of  section  9,  which  is  part  of  the  lands  in  controversy. 
Plaintiffs  in  error  were  de'aulted  as  to  the  cross-bill  so  amended 
without  any  rule  upon  them  to  answer  or  other   means  to 
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obtain  it,  and  a  final  dcoree  entered  on  the  same  day  said 
amendments  were  filed. 

This  decree,  which  as  to  its  material  findings  and  prov^isions 
purports  to  be  made  by  agreement  of  Epier  and  the  iinssells, 
as  well  as  upon  the  pleadings,  master's  report  of  evidence  and 
proofs  taken  in  open  court,  and  the  default  of  plaintiffs  in  error, 
their  mother  and  sisters,  entirely  disregards  and  reverses  the 
finding,  judgment  and  directions  of  this  court  upon  remanding 
the  cause,  and  the  opinion  of  the  Supreme  Court  upon  the 
ci*editor's  bill  in  94th  III.  above  referred  to.  Without  passing 
upon  the  equitable  title  to  the  notes  held  by  Epler  or  the 
others  outstanding,  if  any,  of  tho^  given  by  plaintiffs  in  error 
for  the  lands  in  controversy,  or  enforcing  the  vendors  lien  to 
secure  them  in  favor  of  defendants  in  error  as  prayed  in  their 
cross-bill,  it  dismisses  the  original  bill,  finds  the  facts  and  equi- 
ties to  be  as  stated  and  claimed  in  the  cross-bill,  sets  aside, 
vacates  and  cancels  the  deed  of  Sampson  Fanning  to  plaintiffs 
in  error  as  fraudulent  and  void  as  against  the  judgment  of  de* 
fendants  in  error,  declares  said  judgment,  amounting  with 
interest  to  over  $13,000,  a  prior  and  valid  lien  upon  the  lands  in 
question,  and  directs  that  unless  the  defendants  in  the  cross* 
bill,  who  are  the  plaintiffs  in  error  here,  their  mother  and 
their  four  sisters  referred  to,  shall  pay  the  same  withm  ten 
days,  the  special  master  thereby  appointed  to  execute  said 
decree  shall  sell  said  lands  to  pay  the  same,  with  the  usual 
provisions  as  to  certificate  thereof,  and  deed  in  default  of  re- 
demption, and  the  unusual  provision  tliat  if  complainants  in  the 
cross-bill  or  any  of  them  shall  become  the  purchasers  at  such 
sale  they  shall  be  let  into  possession  upon  the  approval  of  his 
report,  subject  only  to  the  statutory  right  to  redeem. 

Pursuant  to  this  decree  the  Special  Master,  on  November  12, 
1885,  sold  the  lands  in  controversy,  being  134  acres,  to  Andrew 
Eussell,  one  of  the  complainants  in  the  cross-bill,  for  $65  per 
acre,  or  $8,710  in  all. 

The  claim  of  title  paramount  to  the  E.  i  N.  W.  J  Sec.  9,  set 
up  in  the  amendment  to  the  cross-bill,  was  clearly  inconsistent 
with  the  claim  also  therein  made,  that  complainant's  judgment 
against  Sampson  Fanning  was  in  equity  a  lieu  upon  it,  and  the 
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agreement  recited  in  the  decree  to  that  effect,  tbe  acceptance 
of  said  decree,  declaring  it  such  a  lien,  and  the  purchase  at  the 
Master's  sale  under  the  same,  are  a  clear  and  absolute  abandon- 
ment of  such  cUim.  The  validity  of  the  redemption  by 
plaintiffs  in  error  from  the  sale  to  Epicr,  and  of  his  certilicatu 
thereof,  and  of  that  of  defendants  in  error  set  up  in  their 
cross-bill,  are  therefore  not  here  involTod.  The  decree  stands 
in  favor  of  complainants  in  the  cross-bill  treated  as  a  c:  editor's 
bil],  against  die  deceased  administratrix,  and  some  but  not  all 
of  the  liens  of  the  original  debtor,  regarding  the  land  as , still 
in  equity  belonging  to  hisestateand  subject  to  said  complainant's 
judgment  against  him.  Tliis  is  manifestly  and  directly  eon- 
trary  to  the  adjudication  of  this  same  question  by  the  Supreme 
Court  in  another  case  between  the  same  parlies  and  by  this 
court  in  this  case,  both  of  which  are  in  full  force.  It  is  thereby 
established  that  these  lands  are  not  subject  to  said  judgment, 
nor  are  these  plaintiffs  in  error ;  and  that  they  are  personally 
liable  upon  their  notes  given  for  the  land,  except  so  far  as 
that  liability  may  have  been  extinguished  by  lawful  means. 
The  fact  and  law  so  established  can  not  be  changed  by  any 
agreement  of  Epler,  or  default  of  plaintiffs  in  error,  or  new  or 
additional  evidence,  however  taken,  or  any  decree  of  the 
Circuit  Court,  without  their  consent 

The  decree  is  therefore  reversed  and  the  cause  again  re- 
manded. 

Jiever^ed  and  remanded. 


Ernest  Myebs  et  al. 

V. 

Tbusteeb  of  Schoom. 

Trusts--  Jurisdiction  qf  Equity  to  Take  Charge  qf,  when  Neetseary 
to  Effect  Oljects^WilleSequest  to  School  Dietriet. 

1.  A  conrt  of  equity  will  not  exercise  its  power  to  take  charge  of  a 
trust  ami  administer  it  when  it  appears  that  it  is  b:ing  properly  adminis- 
tered. 
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2.  In  the  case  presented,  it  is  held:  That  the  proceeds  of  a  bequest  to 
a  certain  school  dUtrict  *'  to  be  added  to  the  principal  of  the  school  fund '' 
thereof  y  are  properly  in  the  hands  of  the  township  trustees,  and  that  the 
tact  that  the  voters  of  said  district  do  not  constitute  a  majority  of  the 
voters  of  the  township  ib  not  a  sufficient  ground  for  the  appointm3nt  of 
special  trustees. 

[Opinion  filed  August  26, 1886.] 

* 

Appeal  from  the  Circuit  Court  of  Calhoun  County;  the 
Hon.  G,  W.  Herdman,  Judge,  presiding. 

Messrs.  Browk  &  Kibbt  and  Hamilton  &  Slaten,  for  ap- 
pellants. 

It  is  the  province  and  duty  of  a  court  of  equity  to  appoint 
a  trustee,  or  trustees,  to  take  charge  of  and  administer  trusts 
given  for  charitable  purposes  under  the  direction  and  super- 
vision of  the  court,  in  cases  where  the  donor  does  not,  by  the 
terms  of  his  will,  appoint  such  trustee.  Henser  v.  Harris,  42 
111.  425;  Andrews  v.  Andrews,  110  111.  223;  Jackson  v.  Phillips, 
14  Gray,  539;  Vidal  v.  Girard's  Executors,  2  How.  127;  Quids 
V.  Washington  Hospital,  95  U.  S.  303;  2  Story,  Eq.  Jur.,  Sees. 
1165-1170;   2  Perry  on  Trusts,  Sees.  722-724. 

The  statute  does  not  say  that  all  gifts,  grants,  etc.,  shall  go 
into  the  hands  of  the  trustees,  but  only  that  they  may  re- 
ceive them.  The  word  "  mav  "  does  not  mean  must  or  shall 
in  connection  with  this  fund.     Fowler  v.  Pirkins,  77  111.  271.  * 

Mr.  T.  J.  Selby,  for  appellee. 

Wall,  J.  This  was  a  bill  in  chancery,  filed  by  the  appel- 
lants against  the  appellees,  from  which  it  appeared  that  Ben- 
jamin Keck,  a  resident  of  Calhoun  County,  died  testate,  De- 
cember 16,  1871.  The  important  provision  of  his  will  was 
the  following : 

"  I  give  and  bequeath  all  my  personal  estate,  goods  and 
chattels,  of  what  nature  or  kind  soever,  to  the  citizens  of 
School  District  No.  (2)  two,  Township  No.  (13)  thirteen,  south, 
range  (1)  one,  west  of  the  fourth   principal  m  'ridian  in  Cal- 
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hoim  County  and  State  of  Blinois,  to  be  added  to  the 
principal  of  the  Bchool  fnad  of  said  sabdistrict  No.  (2)  two, 
to  be  used  exclusively  as  principal,  so  that  it  may  be  a  per- 
petual fund  for  the  use  and  benefit  of  the  children  of  said 
district  forever :  JPromdedy  that  the  interest  accruing  from 
said  fund  shall  be  used  as  other  interest,  for  defraying  the 
current  expenses  of  the  school  or  schools  of  said  subdistrict" 
The  bill  alleges  that  there  are  but  two  school  districts  in 
this  township,  and  that  a  large  majority  of  the  legal  voters  of 
said  township  reside  in  District  One,  and  the  majority  of  the 
trustees  of  schools  of  said  township  are  now,  and  have  been 
for  many  years  last  past,  residents  of  said  District  One,  and 
that  said  majority  of  said  Board  have  the  appointment  of  the 
Treasurer  of  Schools  of  said  township,  £md  that  the  appellants, 
and  the  other  citizens  of  District  ISo.  2,  who  are  beneficiaries 
and  oeetuis  qite  trust  of  said  trust  fund,  are  excluded  from  the 
management  and  control  of  said  fund ;  that  the  fund  is  placed 
under  the  control  and  direction  entirely  of  those  who  have  no 
interest  whatever  therein;  that  it  now  amounts  to  about 
$12,000,  and  is  in  the  hands  of  the  Township  Treasurer,  ap- 
pointed by  said  Board  of  Trustees,  and  that  a  feeling  of  very 
great  anxiety  for  the  preservation  of  this  fund,  and  for  its  ap. 
plication  to  the  purposes  for  which  it  was  intended  by  the 
donor.  The  complainants,  for  themselves  and  as  representing 
the  other  citizens  of  District  No.  £,  ask  the  court  to  appoint, 
as  trustees  of  said  fund,  three  of  the  citizens  of  said  District 
No.  2,  and  that  said  trustees  appoint  a  treasurer,  requiring 
him  to  give  bond  in  double  the  amount  of  said  fund,  and  that 
said  ti-ustees  manage,  control  and  disburse  said  trust  fund,  un- 
der the  supervision  and  direction  of  the  Chancellor  of  said 
Circuit  Court. 

To  this  bill  the  appellees  filed  a  general  demurrer,  alleging 
there  was  no  equity  on  the  face  of  the  bill,  and  the  court  be- 
low sustained  tliis  demurrer  and  dismissed  the  bill. 

Appellants  assign  for  error  the  ruling  of  the  court  in  sus- 
taining the  demurrer  and  dismissing  their  bill. 

It  is  urged  by  appellants  that  upon  the  facts  set  up  in  the 
bill  a  court  of  equity  will  take  charge  of  the  fund,  appoint  a 
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saitable  trastee  to  administer  it,  and  enpervise  the  conduct  of 
the  trust  There  is  no  difficulty  in  ascertaining  who  are  the 
beneficiaries  of  the  trust,  nor  in  what  way  the  fund  is  to  be 
applied.  The  sole  difficulty,  if  any  there  be,  is  in  determining 
by  whom  it  shall  be  executed.  It  will  be  noticed  that  it  is 
given  to  the  citizens  of  said  school  district,  *^to  be  added  to 
the  principal  of  the  school  fund  "  of  the  district,  to  be  used  as 
principal,  so  that  it  may  be  a  perpetual  fund  for  the  use  and 
benefit  of  the  children  of  the  district  forever,  and  that  the 
interest  accruing  from  said  fund  shall  be  used  as  other  interest 
for  defraying  the  current  expenses  of  the  school  or  schools  of 
said  district.  It  is  clear  that  when  the  testator  says  he  wishes 
the  money  "  added  to  the  principal  of  the  school  fund,"  and  the 
interest  to  be  "  used  as  other  interest  for  defraying  the  current 
expenses  of  the  schools"  of  the  district,  he  had  in  mind  the 
fact  that  there  was  then  by  law  a  fund  of  greater  or  less  amount 
known  as  the  "  school  fund "  of  the  district  in  question,  to 
which  he  wished  to  add  this,  and  that  he  had  in  mind  that 
there  was  in  operation,  with  a  charter  for  perpetual  existence 
a  legal  system  through  and  by  which  the  trust  he  was  creating 
could  be  adequately  administered.  He  is  presumed  to  have 
Jmown  that  by  the  express  provision  of  the  school  law  the 
Board  of  Township  Trustees  have  power  to  receive  a  gift  or 
devise  for  the  use  of  any  school  or  schools,  or  library,  or  other 
school  purposes  within  their  jurisdiction  (Sec.  39);  that  by 
the  same  law  (Sec.  40)  it  is  the  duty  of  the  Township  Board 
to  cause  all  moneys  for  the  use  of  the  township  and  districts 
to  be  paid  over  to  the  Township  Treasurer,  who  is  declared  to 
be  the  only  lawful  depositary  and  custodian  of  township  and 
district  funds,  and  that  the  treasurer  is  required  to  furnish 
bond  in  double  the  amount  of  the  funds  in  his  hands,  and  mav 
be  required  to  increase  his  bond  from  time  to  time,  according 
to  the  increase  of  the  notes,  bonds,  and  eflEects  in  his  custody. 
•Sees.  55-57.  It  was  his  intention  that  the  interest  of  the 
money  should  be  used  to  defray  the  current  expenses  of  schools 
in  the  district,  and  to  that  extent  lessen  the  amount  of  tax- 
ation necessary  for  the  purpose,  and  he  must  have  known  that 
,  his  object  could  best  be  accomplished  by  giving  the  fund  into 
the  charge  of  those  officials  who  were  by  law  authorized   to 
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administer  that  part  af  the  common  school  system,  thus  avoidr 
ing  the  conflict  that  might  occur  if  it  were  placed  in  separate 
hands. 

It  would  seem  to  be  safer  that  the  fund  should  be  so  dis- 
posed of  than  that  it  should  be  given  over  to  the  control  of 
special  trustees  selected  by  the  court.  The  risk  of  loss  is  in 
our  judgment  much  less.  It  is  not  averred  that  there  lias  been 
any  maladministration  or  perversion,  and  the  whole  ground  of 
complaint  lies  in  the  fact  that  because  a  large  majority  of  the 
voters  of  the  township  are  in  Disti'ict  One,  a  majority  of  the 
trustees  are  chosen  from  that  district. 

The  treasurer  is  appointed  by  the  trustees,  but  for  aught 
appearing  he  may  reside  in  District  Two.  If  the  reason  as- 
signed were  deemed  sufficient  for  taking  jurisdiction  by  a  court 
of  chancery,  would  it  not  be  competent  to  show  that  by  a 
subsequent  increase  of  population  in  District  Two  it  now  con- 
tains a  majority  of  voters  of  the  township,  and  thus  induce 
the  court  to  relinquish  its  jurisdiction  ? 

Will  jurisdiction  therefore  depend  upon  the  merely  acci- 
dental circumstance  of  the  relative  voting  strength  of  the  two 
districts,  and  will  the  court  be  expected  to  assume  and  surrender 
the  subject  from  time  to  time  as  the  majority  may  shift  from 
one  side  to  the  other,  regardless  of  whether  the  object  of  the 
trust  is  being  carried  out  according  to  the  intention  of  the 
donor  ? 

It  is  to  be  supposed  that  he  foresaw  such  changes  would 
occur,  and  that  there  was  no  reason  to  think  a  majority  of  the 
tiTistees  would  always  reside  in  the  district  of  his  bounty. 
Yet  he  probably  saw  nothing  in  this  to  excite  apprehension 
that  his  wishes  would  not  be  enforced;  nor  do  we  see,  from 
anything  suggested  by  the  bill,  that  there  is  such  danger. 

Becognizing  fully  the  power  and  duty  of  chancery  to  take 
charge  of  a  trust  and  administer  it  whenever  necessary  to 
effectuate  the  object  in  view,  and  the  readiness  with  which  the 
action  will  be  taken  in  a  proper  case,  we  are  unable  to  say  that 
this  bill  presents  a  case  calling  for  such  relief. 

The  decree  of  the  Circuit  Court,  sustaining  the  demurrer 
and  dismissing  the  bill,  will  be  affirmed. 

Affirmed. 
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21    228  V. 

53    400 

Matthew  Patton. 


Sales — Breach  of  Contract — Action  to  Recover  Damages — Measure  of 
Datnages — Conflict  of  Evidence — Practice— Instructions* 

1.  Where  the  evidence  is  conflicting  and  tiiere  is  enough  to  warrant 
the  verdict,  this  court  will  not  interfere. 

2.  In  an  action  to  recover  damages  for  breach  of  contract  for  the  sale 
of  cattle,  it  is  held:  That  proof  of  prices  was  properly  limited  hy  the 
court  below  to  the  period  between  the  demand  by  plaintiff  and  the  sale 
of  the  cattle  to  other  parties  by  the  (Jefendaot;  that  an  instruction  to  the 
effect  that  the  measure  of  damages  is  the  difference  between  the  contract 
price  and  what  the  cattle  were  worth  at  the  time  and  place  when  and 
where  they  were  to  be  delivered  under  the  contaract,  was  proper,  in  view 
of  the  evidence  presented,  and  that  another  instruction  is  not  open  to  cer- 
tain objections  depending  on  the  evidence. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County ;  the 
Hon.  Jahss  a.  CBsianxoN^  Judge,  presiding. 

Messi'S.  Obsndobff  &  Patton  and  Bradley  &  Bbadley, 
for  appellant. 

Even  if  evidence  is  conflicting,  where  there  is  a  clear  pre- 
ponderance against  the  yerdict  of  the  jiirj,  it  should  be  set 
aside.  Janney  v.  Birch,  58  111.  87 ;  Wade  v.  Atkins,  58  111. 
64 ;  C,  R  I.  &  P.  R  R  Co.  v.  Herring,  57  HI.  59 ;  Lincoln 
y.  Stowelh  62  HI.  84 ;  Davenport  v.  Springer,  63  Bl.  276 ; 
Beldin  v.  Innie,  84  Dl.  78. 

^'  If  the  market  is  fluctuating,  and  especially  if  raised  or  de- 
pressed by  temporary  and  transient  causes,  the  market  price 
on  the  precise  day  of  delivery  will  not  necessarily  govern. 
The  law  in  regulating  the  measure  of  damages  contemplates 
a  range  of  the  entire  market  and  tlie  average  of  prices  thus 
found,  running  through  a  reasonable  period  of  time."  2  Suth- 
erland on  Damages,  374. 
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Wall,  J.  The  appellee  recovered  judgment  against  the 
appellant  for  $700  for  an  alleged  breach  of  conti-act  in  the 
sale  of  103  head  of  beef  cattle.  The  appellee's  claim  was 
that  on  the  28d  of  Ma^,  1884,  he  made  a  contract  with  apr 
pellant  by  which  the  kttet  fcold  to  the  former  the  cattle  in 
question  at  $5.75  per  htindred  gi*08s,  to  be  delivered  at  any 
time  between  Jtiine  35th  and  July  15th,  at  the  option  of  ap- 
pellee; that  he  denianded  them  on  the  3d  of  July,  but  that 
appellatit  reptidiated  the  trade,  and  on  the  7th  of  July  sold 
and  delivered  the  CAttle  to  other  parties.  Tlie  price  of  such 
cattle  advanced  after  the  trade  and  this  suit  was  for  the 
damages  sustained  by  appellee  in  not  getting  the  cattle  accord- 
ing to  conti-act 

The  appellant  insisted  thut  the  bargain  wad  conditional,  that 
he  had  not  seen  the  market  reports  for  several  days,  and  not 
knowing  whether  prices  had  changed^  he  was  careful  to  make 
the  condition  that  he  would  sell  at  the  price  named  only  in  the 
event  there  had  been  no  advance  and  that  the  trade  should 
not  be  iinal  until  he  could  get  his  mail  and  learn  the  state  of 
the  market 

He  insisted  further  that  appellee  promised  to  get  his  (ap- 
pellant's) mail  for  him  and  leUve  it  at  a  certain  place  on  his 
farm  that  evening,  which  was  not  done. 

The  real  controversy  is  as  to  the  bargain,  whether  it  was 
absohite  or  conditional,  and  upon  this  question  the  whole  case 
turns. 

There  was  considerable  conflict  in  the  evidence,  and  while 
perhaps  the  jury  might  have  found  either  way,  there  was  cer- 
tainly enough  to  warrant  the  verdict.  It  is  urged  in  the  brief 
that  the  court  erred  in  confining  the  proof  as  to  prices  to  the 
period  between  July  3d,  when  the  demand  was  made,  and  July 
7th,  when  appellant  put  it  out  of  his  power  to  comply  with  the 
contract.  This  view  was  apparently  acquiesced  in,  if  not  ai> 
proved,  by  counsel  for  appellant,  and  we  do  not  find  that  it 
was  objected  to. 

Be  diis  as  it  may^  we  see  no  objection  to  it  in  point  of  law. 
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The  contract  was  that  at  the  option  of  appellee  he  might  take 
the  cattle  any  time  between  June  25th  and  July  15th,  and  he  was 
entitled  to  any  profit  there  might  have  been  in  them  at  any 
time  after  demand  made  between  those  dates. 

It  is  next  objected  that  by  the  instructions  the  jury  were 
authorized  to  measure  the  damages  by  the  i*ange  of  the  mar- 
'  ket  between  June  25th  and  July  15th.  This  position,  rather 
inconsistent  with  the  last,  is  not  well  taken. 

After  stating  the  case  hypothetically,  according  to  plaintiff's 
theory,  the  instructions  advise  the  jury  that  the  measure  of 
damages  would  be  "the  difference  between  the  contract  price 
and  what  the  cattle  were  worth  at  the  time  and  place  when 
and  where  they  were  to  be  delivered  under  the  contract." 
This  referred  to  the  time  when  demand  was  made,  July  3d, 
and  as  the  evidence  as  to  prices  was  confined  to  the  period 
between  that  day  and  July  7th,  we  do  not  see  what  there 
is  here  for  appellant  to  complain  of. 

It  is  objected  to  the  second  instruction  that  it  assumes  a 
demand  had  been  made  according  to  contract  when  the  oppo- 
site was  true.  We  think  it  does  not  so  assume,  nor  do  we 
find  the  instruction  subject  to  the  further  objection  urged  by 
counsel  that  there  is  no  evidence  in  the  record  upon  which  to 
predicate  it. 

We  are  of  opinion  the  instructions  fairly  presented  the  law 

applicable  to  the  case.    The  judgment  of  the  Circuit  Court  is 

affii-med. 

Affirmed. 


Margaret  A.    Haldematt 

V. 

Perry  F.  Bennett. 

Practice — Conflict  qf  Evidence — Books— Instrucfions, 

1.  Where  the  evidence  isconflictingr  and  there  is  enougrh  to  warrant  the 
verdict,  this  court  will  not  interfere. 

2.  This  court  will  not  reverse  a  judgment  for  errors  which  could  not 
have  injured   the  appellant. 
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[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  McLean  Countj ;  the 
Hon.  O.  T.  Eeeves,  Judge,  presiding, 

« 

Messrs.  Tipton  &  Beavbb,  for  appellant. 
Mr.  Yrask  E.  Hendebson,  for  appellee. 

Wall,  J.  This  was  an  action  of  assumpsit  to  recover  a 
balance  of  $40.39,  claimed  by  the  plaintiff.  The  pleas  were 
non-assumpsit  and  set-off.  The  verdict  of  the  jury  was  for 
$16.33  in  favor  of  defendant  against  plaintiff  on  the  plea  of 
set-off  and  the  court  denying  a  motion  for  new  trial  rendered 
judgment  accordingly.  As  to  the  objection  that  the  evidence 
required  a  different  verdict  we  will  only  say  that  while  the 
conflict  on  some  points  was  such  that  the  finding  might  have 
been  otherwise,  there  was  enough  to  warrant  the  verdict,  and 
applying  well  settled  rules,  there  is  nothing  in  this  to  call  for 
a  reversal. 

As  to  the  objection  that  the  court  erred  in  refusing  to  per- 
mit the  plaintiff's  books  to  go  in  evidence  it  may  be  said  that 
there  is  no  doubt  the  only  items  in  plaintiff's  account  which 
were  disputed  were  entered  upon  the  books.  This  was  testi- 
fied to  by  the  plaintiff's  agent,  and  by  consent  a  transcript  from 
the  book  containing  plaintiff's  account  was  given  to  the  jury. 
It  follows  that  whether  the  books  were  competent  or  not  the 
plaintiff  has  not  been  injured  in  this  respect.  Sundry  excep- 
tions were  saved  to  the  action  of  the  court  in  giving  and 
refusing  instructions.  It  would  require  more  space  than  .the 
occasion  demands  to  state  in  detail  all  the  points  included  in 
these  exceptions.  We  have  examined  the  case  with  care  and 
we  are  satisfied  the  law  was  given  to  the  jury  with  all  nec- 
essary fullness  and  accuracy. 

We  have  no  reason  to  suppose  that  a  different  result  would 
have  been  produced  by  different  rulings  so  far  as  different 
rulings  would  have  been  proper  and  therefore  we  must  decline 
to  set  aside  the  judgment  on  this  ground. 

It  will  be  affirmed. 

Affirmed, 
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HuHPHBEYS,  Newton  &  Company 

V. 

llT^  Henry  B.  Swain. 

I  42    37]; 

'^'  Execution  Issued  before  Entry  qf  Judgment,  Vbid-^Admhsibility  qf 

Evidence  to  Show  Such  Issue. 

1.  An  execution  issued  before  the  entry  of  the  judgment  is  void,  and 
a  subsequent  entry  will  not  validate  it. 

2.  Parol  evidence  is  admisuble  to  show  that  the  execution  was  issoed 
and  in  the  liands  of  an  officer  before  the  entry  of  the  judgment. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  McLean  County ;  tlie  Hon. 
O.  T.  Kebves,  Judge,  presiding. 

Statement  of  tbe  case  by  Wall,  J.  Tliis  was  replevin 
brought  by  appellants  against  appellee.  Tbe  case  was  tried 
once  before  and  appealed  to  this  coui't,  and  judgment  reversed. 
15  111.  App.  451. 

Arnspiger  and  Lovell  were  the  owners  of  the  property  in  con- 
troversy, which  consisted  of  a  stock  of  gi'oceries.  They  bought 
goods  of  appellants,  who  were  wholesale  merchants,  and  gave 
them  a  chattel  mortgage  on  the  property  in  controversy  and 
the  fixtures  in  the  same  store  to  secure  the  purchase  money. 
After  the  mortgage  was  properly  acknowledged  and  recorded 
J.  S.  Arnspiger  and  S.  S.  Lovell  gave  two  joint  and  several 
judgment  notes  to  N.  N.  Winslow  for  Lovell's  private  debt  as 
alleged,  one  for  $500  and  one  for  $200.  Shortly  afterward, 
on  the  26th  of  December,  1883,  in  vacation,  Winslow,  by  his 
attorney,  filed  in  the  oflice  of  the  cii'cuit  clerk  a  declaration 
and  cognovit  on  such  notes.  The  clerk  marked  them  filed  at 
once,  issued  an  execution,  handed  it  to  Mr.  Hughes,  plaintiffs' 
attorney,  who  at  once  handed  it  to  the  SherifiF,  and  levy  was 
made  immediately.  After  that  the  clerk  wrote  up  tlie  judg- 
ment. When  the  levy  was  made  appellants  brought  this  suit 
in  replevin  to  recover  the  property. 
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To  the  declaration  appellee  filed  a  number  of  pleas;  the  5th 
was  property  in  defendant,  7th,  justification  as  Sheriff.  To  the 
7th  plea  appellants  filed  several  replications :  1st,  denying  the 
rendition  of  the  judgment  justified  under;  2d,  that  the  judg- 
ment was  rendered  on  two  promissory  notes  executed  by  S.  K. 
Lovell  to  Winslow  for  LovelPs  private  debt,  and  signed  by 
Arnspiger  in  his  individual  capacity  as  surety  for  Lovell;  that 
the  fij-m  of  Arnspiger  and  Lovell,  as  a  firm,  were  indebted 
to  the  plaintiffs  (appellants),  and  gave  the  chattel  mortgage  on 
said  property,  whi^  was  partnerehip  property,  to  secure  such 
partnership  debt 

To  the  last  replication  appellee  rejoined  that  the  Winslow 
judgment  was  rendered  for  the  partnership  debt  of  Anispiger 
and  Lovell.  To  the  other  rejoinders  the  court  sustained  de- 
murrers. So  the  issues  were,  Ist,  on  the  plea  of  non  cepit 
and  non  detinety  to  which  similiters  were  filed;  2d,  that  there 
was  no  such  judgment  in  favor  of  N.  N.  Winslow,  as  he  had 
described;  3rd,  that  the  supposed  judgment  in  favor  of  N.  N. 
Winslow  was  for  Lovell's  private  debt. 

The  case  was  submitted  to  the  court  without  a  jury,  the 
evidence  heard,  and  judgment  rendered  in  favor  of  appellee, 
from  which  this  appeal  was  prosecuted, 

Messrs.  A.  E.  DeMahgi:  and  Bskjaion  D.  Litcas,  for  ap- 
pellants. 

That  the  court  erred  in  excluding  all  the  evidence  of  the 
issue  of  the '  execution  before  the  entry  of  the  judgment,  is 
settled  beyond  controversy.  Ling  v.  King,  91  HI.  571 ;  Cum- 
mins v.  Holmes,  109  111.  15 ;  Baker  v.  Barber,  16  111.  App. 
62L 

The  strictest  application  of  the  rule  that  records  import 
verity,  would  not  exclude  the  testimony  offered.  The  record 
can  import  nothing  that  does  not  appear  from  the  record 
itself,  and  it  does  not  appear  from  this  record  whether  it  was 
written  up  before  or  after  the  execution  was  delivered  to  the 
Sheriff. 

Mr.  William  E.  Hughes,  for  appellee. 
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Parol  evidence  that  a  recital  in  the  record  is  not  true  is 
inadmissible.     Sherman  v.  Smith,  20  111.  850. 

The  date  of  the  judgment  can  not  be  contradicted  by  parol 
evidence.     Wiley  v.  Southerland,  41  111.  25. 

All  questions  relating  to  the  time  when  it  was  in  fact  made 
must  be  settled  by  the  record  alone,  and  parol  evidence  is  not 
admissible  to  impeach  it.  Herrington  v.  McColIum,  73  111. 
476. 

In  the  case  of  Cummins  v.  Holmes,  109  HI.  15,  relied  on 
by  appellants,  there  was  no  record  of  the  judgment  at  all.  An 
execution  was  issued  without  any  judgment  to  support  it,  and 
of  course  the  levy  failed.  An  execution  without  a  judgment, 
whether  issued  on  a  confession  in  term  time  or  out  of  term, 
would  be  void. 

The  Baker  case,  16  HI.  App.  621,  is  not  supported  by  the 
decisions  of  the  Supreme  Court. 

Wall,  J.  The  Circuit  Court  declined  to  consider  the  te^ 
timony  offered  by  appellants  tending  to  show  that  the  execu- 
tion was  issued  by  the  clerk  before  the  judgment  was  actually 
entered  up.  It  is  contended  by  appellee  that  such  proof  is 
not  competent  because  its  effect  is  to  impeach  a  record  which 
imports  verity.  It  is  conceded  that  an  execution  issued  be- 
fore the  enti'y  of  judgment  is  void,  may  be  questioned  collat- 
erally, and  a  subsequent  entry  will  not  validate  it  Ling  v. 
King,  91  m.  571;  Cummin?  v.  Holmes,  109  111.  16. 

It  was  expressly  held  in  Baker  v.  Barber,  16  111.  App.  621, 
that  parol  evidence  may  be  heard  to  prove  that  the  execution 
was  issued  and  in  the  hands  of  the  Sheriff  before  the  judg-l 
ment  was  in  fact  written  up,  although  upon  the  same  day,  and 
that  this  does  not  contradict  the  record.  We  are  disposed  to 
adhere  to  this  ruling. 

The  judgment  of  the  Circuit  Court  will  therefore  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded 
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Geo.  Neinsteil,  Wm.  Creviston  and  J.  C.  Speelman 

V. 
WiLHELMINA    SmITH. 


Dfifeetive  Bridge^Aeilan  for  Damages— Liability  qf  Highway  Cam- 
miasioners — Inatrttdicns. 

1.  In  an  action  against  Highway  Commiseionen  to  recover  damages  for 
injuries  caused  by  a  ^defective  bridge,  it  is  held  that  instructions,  from 
which  the  jury  no  doubt  inferred  that  the  defendants  were  bound  to 
know  the  danger  and  provide  against  it,  are  too  broad. 

2.  It  seems  that  Highway  Comtniiisioners  are  not  to.be  regarded  as 
knowing  what  they  might  have  ascertained  as  to  the  dangerous  condition 
of  a  bridge;  that  in  the  discharge  of  their  official  duties  they  are  only  re- 
quired to  exercise  their  judgment  as  reasonably  prudent  men,  and  that  the 
duty  in  question  was  something  more  tiian  ministerial  in  character. 

The  case  of  Tearney  y.  Smith,  86  111.  391,  distinguished. 

[OpiDion  filed  August  26, 1886.] 

Appeal  from  the  Oircnit  Court  of  Douglas  County ;  the 
Eon.  J.  H.  HuaHES,  Judge,  presiding. 

Messrs.  Cbaig  &  Cbaig,  for  appellants. 

Mr.  A.  C.  FioKUN,  for  appellee. 

"The  work  of  constructing  or  repairing  a  public  highway  is 
not  a  judicial  but  a  ministerial  act,  and  must  be  performed 
with  a  proper  regard  to  individual  rights  as  well  as  the  public 
accommodation.  Commissionei'S  of  Highways  are  only  in.  a 
very  limited  sense  judicial  oflScers.  Hepairing  a  highway  is 
not  of  that  character.  For  the  negligent  performance  of  min- 
isterial acts,  they  are  personally  responsible  if  injury  results  to 
others."    Tearaey  v.  Smith,  86  111.  391,  395. 

Commissioners  of  Highways  are  individually  liable  for  in- 
juries resulting  from  a  negligent  performance  of  their  duty. 
McCord  V.  High,  24  Iowa,  336,  350 ;  Hover  v.  Barkhoof,  44 
N.  T.  118 ;  Kobinson  v.  Chamberlain,  34  N.  Y.  K.  389 ;  Hum- 
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phreys  v.  County  of  Armstrong,  66  Pa.  204;  Garlinghouse  v- 
Jacobs,  29  N.  Y.  R.  297;  Tearney  v.  Smith,  86  HL  391. 

Wa.ll,  J.  The  appellants  were  Commissioners  of  Highways. 
They  were  notified  that  a  bridge  over  a  stream  in  their  town- 
ship was  in  an  unsafe  condition  and  they  took  steps  to  repair 
it  About  200  feet  of  new  work  was  put  over  the  main  chan- 
nel of  the  stream,  leaving  the  old  parts  at  the  north  and  south 
ends  with. which  the  new  part  was  connected,  and  the  bridge 
was  then  thrown  open  to  public  use. 

A  few  weeks  later  the  appellee,  while  riding  over  it  in  a 
wagon,  was  injured  by  the  giving  way  of  th«  old  pai-t  at  the 
north  end,  and  to  recover  damages  brotight  this  suit.  There 
was  a  verdict  for  plaintiff  for  $100  and  judgment  was  entered 
thereon. 

Tlie  declaration  charges  that  the  defendants,  knowing  the 
defective  condition  of  the  bridge,  permitted  it  to  be  used  by 
the  public.  The  evidence  shows  that  it  was  the  intention  to 
replace  the  old  part  at  the  north  end  with  a  grade  or  embank- 
ment, but  as  such  work  could  not  be  done  at  that  season  of 
the  year,  the  ground  being  frozen,  it  was  a  question  whether 
this  old  part  could  be  used  until  the  grade  could  be  put  in. 
The  evidence  tends  to  show  that  this  was  reasonably  safe  and 
that  it  sustained  the  bui^den  of  heavy  loads,  and  the  Commis- 
sioners were  of  opinion,  as  no  doubt  were  many  others,  that  it 
was  sufficient  for  all  ordinary  purposes  and  that  it  might  be 
used  with  safety  for  the  time  designed. 

The  court  in  its  written  instructions  and  in  its  oral  remarks 
before  the  jury  treated  the  defendants  as  liable  for  the  injury 
if*  they  knew  of  «the  dangerous  condition  of  the  bridge.  It 
can  hardly  be  said  there  was  evidence  upon  which  to  predicate 
this  proposition.  The  defendants  knew  only  what  could  be 
gained  from  observation,  though  possibly  had  they  pui'sued 
the  investigation  far  enough  and  carefully  enough  they  might 
have  discovered  what  subsequently  appeared.  In  a  certain 
sense  they  did  know  the  condition,  that  is,  so  far  as  it  was  ap- 
parent. Are  they  to  be  regarded  as  knowing  what  they  might 
have  ascertained  2 
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The  jury  no  doubt  bo  TindBrstood — thafc  they  were  bound 
to  know  the  danger  and  prov^ide  againat  it.  This  was  the 
plain  infe]^e^ce  to  be  drawn  from  the  expressed  views  of  the 
court. 

It  is  assumed  that  such  is  the  teaching  of  Teamey  v.  Smiths 
86  m.  895.  la  that  ease  the  Commissioners  of  Highways 
were  sued  for  so  negligently  digging  a  ditch  as  to  overflow 
the  lands  of  the  plaintiff.  Negligence  was  charged,  and  as 
the  court  held,  veiy  clearly  proved,  and  the  inquiry  was 
whether  there  was  liability.  The  court  held  afiirmatively, 
and  in  the  eou^rse  of  tibie  opinion  remarked  that  the  work  of 
constructing  or  repairing  a  highway  is  not  a  judicial  but  a 
ministerial  act,  and  must  be  pei*formed  with  a  proper  regard 
to  individual  rights  as  veil  as  the  public  accommodation. 
This,  if  applied  literally  to  the  case  at  bar,  might  be  quite 
misleading.  The  difference  in  the  cases  must  be  noted.  In 
the  present  case  the  defendants  are  liable,  if  at  all,  because 
they  were  mistaken  as  to  the  condition  and  strength  of  the 
old  part,  and  suffered  its  renewed  and  continued  use  by  the 
public.  There  was  an  error  of  judgment.  There  was  no 
actual  knowledge  by  them  or  by  any  one  that  the  timbers 
were  as  rotten  as  they  proved  to  be,  though  it  was  known 
that  they  were  old,  and  of  course  not  as  good  as  new.  These 
Commissioners  had  a  peculiar  duty  to  perfoi-m.  The  duty  was 
somewhat  imperfect  and  indefinite.  Various  considerations — 
the  immediate  need  of  the  bridge,  the  condition  of  the  funds, 
the  most  judicious  mode  of  making  the  improvement,  and 
perhaps  others — were  to  be  taken  into  account,  and  the  situa- 
tion involved  something  more  than  a  mere  ministerial  func- 
tion. The  exercise  of  judgment  was  called  for,  and  it  is  the 
mistake  therein  committed  upon  which  this  action  is  based. 
As  was  said  in  Pickerel!  v.  Kunst,  15  111.  App.  461,  the  law 
pertaining  to  the  subject  is  somewhat  unsettled,  but  the  action 
whenever  allowed  is  grounded  upon  the  neglect  of  some  of- 
ficial duty,  upon  the  performance  of  which  the  safety  of  the 
individual  in  respect  to  person  or  property  depended.  If  it 
be  conceded  that  for  the  negligent  performance  of  duty  the 
Commissioners  were  liable,  and  if  the  performance  of  duty  in- 
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volved  the  exerciso  of  jud^^ment,  it  mnst  be  true  there  was  no 
actionable  negligence,  if,  being  reasonably  prndent  men,  thej 
discharged  the  duty  according  to  their  best  judgment. 

They  did  not  guarantee  the  safety  of  their  bridges.  The 
law  imposes  no  such  obligation. 

Responsible  and  careful  men  are  wanted  for  such  positions 
but  would  not  accept  them  if  they  knew  they  could  be  so  held. 
1  Oh.  PI.  77;  Hilliard  on  Torts,  Ch.  29;  Shearm.  &  fled,  on 
Negligence,  166--169  and  notes. 

We  think  the  jury  were  misled  by  the  views  of  the  court 
The  instructions  should  be  limited  and  qualified  as  indicated 
herein. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


^^  George  W.  Temple 

Ingar  Freed. 

Exemptions— The  Wife  map  he  the  Head  of  the' Family, 

When  tbe  wife  has,  in  fact,  become  the  head  of  the  family  by  taking 
exclusive  charge  and  control  of  its  earnings  and  the  financial  and  business 
interests  necessary  to  support  and  keep  it  together,  although  her  husband 
resides  with  her,  she  is  entitled  to  the  benefit  of  the  exemption  laws  as  the 
head  of  the&mily. 

[Opinion  filed  August  26,  1886.] 

Appbal  from  the  County  Court  of  Champaign  County;  the 
Hon.  J.  W.  Langlby,  Judge,  presiding. 

Mr.  Fbanois  M.  Weight,  for  appellant 

Mr.  J.  O.  CuKKiNGHAH,  f  Or  appellee. 
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Con  lEB,  J.  The  principal  question  raised  by  this  record  is 
can  a  married  woman  living  with  her  husband,  nnder  any 
circnmstances,  be  regarded  as  the  head  of  the  family,  and  as 
such  entitled  to  claim  her  property  as  exempt  from  execution 
to  the  extent  <rf  ^00,  as  provided  by  Sec.  13,  Chap.  52, 
Revised  Statutes.  "  Ordinarily,  at  least,  where  the  wife  lives 
with  the  husband,  he  must  be  regarded  as  the  head  of  the 
family.  If,  in  fact,  he  has  not  control  of  the  family  and  is 
not  the  head  thereof,  such  fact  must  be  shown  by  proof.'* 
Clinton  v.  Kidwell,  82  IlL  429. 

We  tliink  this  legal  presumption  may  be  overcome,  and 
when  the  evidence  satisfactorily  establ  itches  in  a  given  caee 
that  the  wife  becomes  in  fact  the  head  of  the  family  by  taking 
exclusive  charge  of,  managing  and  controlling  the  earnings  and 
productions  of  the  family,  and  the  financial  and  business  inter- 
ests necessary  to  support  and  keep  it  together,  she  is  entitled 
to  the  benefit  of  the  exemption  laws  as  the  head  of  a  family. 

The  evidence  shows  that  the  husband  of  appellee  had  been 
insane,  and  as  such  confined  in  the  county  jail  and  the  hospital 
for  the  insane;  but  at  the  period  in  question  in  this  suit,  was 
so  far  recovered  as  to  live  at  home  with  his  wife  and  children. 

Substantially,  however,  he  did  nothing  toward  his  own  sup- 
port or  that  of  the  family,  while  appellee,  with  the  assistance 
of  her  children,  carried  on  the  farm  upon  which  they  lived, 
hei-self  plowing  corn,  raking  and  binding  wheat,  and  tiking 
the  actual  control  and  management  of  the  farm,  buying  the 
provisions,  and  selling  the  produce  raised  upon  it,  thereby,  as 
we  think,  making  herself  the  head  of  the  family. 

We  do  not  deem  it  necessary  to  notice  the  numerous  other 
errors  assigned  upon  the  record,  as  we  think  the  case  was 
decided  correctly,  if  the  views  we  entertain  in  reference  to 
appellee's  right  to  be  regarded  as  the  head  of  the  family,  are 
sound. 

The  judgment  of  the  County  Court  will  therefore  be  af- 
firmed. 

Affirmed. 
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Anpbew  Y.  Trogdek 

V. 

Stephen  Safford  et  al» 

ForeelosuTB  €f  Mortgage — Waiver  qf  Objection  to  Amount  qf  Decre^^ 
Homestead — Surplus  Proceeds  of  Sale ^  Protected-^ Judgment  qf  Justice, 
Dormant  after  Seven  Years — Filing  of  Transcript, 

1.  A  mortgagee,  by  enforcing  a  decree  of  forecloenre  by  a  sale  of  the 
mortgaged  premifies,  waives  any  objection  to  the  amount  therein  decreed 
to  him. 

2.  Where  the  mortgagee  purchaseB  the  homestead  of  the  mortgagor  at  a 
Rale  under  foreclobure,  he  can  not  apply  the  surplus  on  other  claims  against 
the  mortgagor,  as  to  which  the  right  of  homestead  has  not  been  waived. 

8.  The  filing  of  a  transcript  of  a  Justice *b  judgment  with  the  Qerk  of 
the  Circuit  Court  more  than  seven  years  after  it  was  rendered,  creates  no 
lien. 

[Opinion  filed  August  26, 1886.] 

Appbal  from  the  Circuit  Court  of  Edgar  County ;  the  Hon. 
J.  H.  HuQHES,  Judge,  presiding. 

Messrs.  A.  Y.  Tbogdok  and  E.  L.  McKinlay,  for  appellant. 

Messrs.  A.  J.  Huiytbb  and  Sellab  &  Dole,  for  appellees. 

CoNGEB,  J.  This  was  a  bill  to  foreclose  a  mortgage  filed  in 
the  Edgar  Circuit  Court,  and  on  the  8d  day  of  November, 
1883,  a  decree  was  entered  in  favor  of  appellant  for  $286.22, 
with  interest  thereon  from  September  15, 1883,  with  decree 
of  sale,  and  an  order  that  the  master  bring  the  surplus,  if  any, 
into  court  to  abide  the  further  order  of  court 

On  December  22,  1883,  the  master  sold  the  property  for 
$432.85  to  appellant,  which  amount  paid  the  decree  in  full  and 
all  costs,  and  left  $100  of  a  surplus  in  the  hands  of  the  master 
subject  to  the  order  of  the  court. 

At  the   March  term,  1884,  appellant  filed  a  supplemental 
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bill  praying  that  said  surplus  of  $100  be  paid  to  him  as  the 
assignee  and  owner  of  certain  judgments  against  Safford, 
which  petition  was  afterward  dismissed,  and  such  surplus  or- 
dered to  be  paid  to  Safford. 

The  Judge's  certificate  of  the  evidence  certifies  that  the 
premises  involved  in  the  controversy  wer€^  at  the  commence- 
ment of  said  suit,  and  were  then  occupied  by  said  Safford  and 
his  wife  as  a  homestead. 

We  are  asked  to  look  through  the  testimony  of  a  large  num- 
ber of  witnesses  upon  the  question  whether  the  original  de- 
cree was  for  the  right  amount.  We  decline  to  do  tliis,  as 
appellant  has,  by  bringing  the  property  to  sale  and  buying  it  in 
under  his  decree,  confirmed  it,  at  least  so  far  as  he  is  con- 
cerned. 

If  he  had  been  dissatisfied  with  the  amount  decreed  him  by 
the  court,  he  should  have  had  such  decree  reviewed  before 
enforcing  it  by  a  sale. 

The  mortgaged  premises  being  a  homestead,  it  is  clear  that  to 
the  extent  of  $1,000  they  would  be  entirely  free  and  clear 
from  the  lien  of  any  judgments  against  Safford,  either  at  law 
or  in  equity.  Appellant,  because  he  held  a  mortgage  upon 
the  premises  in  which  the  homestead  had  been  waived,  was 
entitled  to  have  his  mortgage  satisfied  by  a  sale  of  the  prem- 
ises, but  could  not,  by  bidding  more  than  was  due  on  his  de- 
cree, use  any  surplus  to  apply  on  other  claims  or  judgments  as 
to  which  the  homestead  right  had  not  been  waived. 

It  is  insisted,  however,  that  these  judgments  were  a  lien 
upon  the  property  before  they  became  a  homestead.  This  is 
a  mistake. 

The  court  finds  the  premises  were  the  homestead  of  Saf- 
ford and  wife,  or  rather,  certifies  that  it  was  so  conceded  upon 
tlie  trial,  which  will  have  the  same  effect  as  a  finding  from 
evidence  at  the  date  of  the  mortgage,  February  19, 1875.  The 
Love  judgment  was  rendered  by  a  Justice  of  the  Peace  July  2, 
1868,  and  a  ti'anscript  was  filed  with  the  Circuit  Clerk  July  29, 
1875,  at  which  time,  if  ever,  it  would  become  a  lien,  and 
which  was  some  months  after  the  execution  of  the  mortgage. 
But  the  transcript  having  been  filed  more  than  seven  years 
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after  the  rendition  of  the  judgnients,  it  was  worthless  and  ci»e- 
ated  no  lien.  "We  held  in  Pierce  v.  Wade,  19  111.  App.  185^ 
that  a  Jnsticc's  judgment  became  dormant  at  the  expiration  of 
seven  years  from  its  rendition. 

The  Bishop-McKinlay  judgment  was  rendered  in  1877^ 
more  than  two  years  after  the  date  of  the  mortgage,  and  a 
transcript  thereof  filed  January  6,  1883,  so  that  in  this  case 
neither  judgment  nor  transcript  existed  until  long  after  the 
premises  became  a  homestead. 

The  $100  surplus  belonged  to  Saflford  and  the  court  below 
did  right  in  ordering  it  paid  to  him. 

The  decree  of  the  Circuit  Com*t  will  be  affirmed. 

Affirmed. 


Chicago  &  Eastern  Illinois  Railroad  Company 

V. 

A.  H.  Gernand. 

Railroads — Action  to  Becover  Damages  for  Killing  Horses — Eeview  of 
Evidence — Practice — Discretion. 

• 

1.  In  an  action  against  a  railroad  company  to  recover  damages  for  the 
killing  of  four  horses,  in  which  the  question  involved  is,  whether  the  injury 
was  caused  by  the  defective  condition  of  a 'gate  at  a  farm  crossing,  this 
court  upon  a  review  of  the  evidence,  sustains  a  verdict  for  the  plaintiff. 

2.  The  fact  that  the  trial  court  permitted  the  plaintiff  and  another  wit- 
ness to  be  recalled,  after  the  defendant  had  r&sted,  to  testify  as  to  the  con- 
dition  of  the  gate,  on  the  Saturday  before  the  triiil,  is  not  a  sufficient  ground 
for  a  reversal,  the  evidence  not  being  especially  harmful  and  the  time  of  ita 
introduction  being  within  the  discretion  of  the  court. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  J.  W.  WiLKiNS,  Judge,  presiding. 

Statement  of  the  case  by  Conoeb,  J.  Tliis  was  an  action  on 
the  case  for  damages  which  the  appellee  claims  to  have  sustained 
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by  the  killing  of  fmir  horses.  During  the  night  precedii^g  the 
8th  of  Angii^t,  1884,  the  four  horses  in  question  belonging  to 
the  appellee,  owing  to  some  defect  in  the  fence  surrounding  the 
premises  in  which  they  were  pasturing,  got  out  into  the  publie 
road,  went  east  about  a  quarter  of  a  mile  along  said  public  road 
and  beyond  the  place  where  the  railroad  crossed  the  same,  where 
they,  by  some  means,  got. into  the  inclosed  premises  of  George 
Evans  lying  east  of  the  railroad  track,  and  immediately  west 
of  said  highway;  which  was,  and  had  been,  used  that  summer 
for  the  pni'pose  of  raising  grain,  hayj  etc.,  but  in  which  no 
stock  was  then  kept.  After  getting  into  this  inclosure  the 
horses  seem  to  have  passed  in  a  southwest  direction  until  they 
found  their  way  to  a  farm  crossing  wholly  within  the  inclosed 
premises  of  said  Evans,  and  passing  through  the  gate  on  the 
east  side  of  said  ci^ossing,  they  succeeded  in  getting  upon  the 
railroad  company's  right  of  way  wliero  they  were  killed  by  a 
train  going  north,  about  one  o'clock  in  tixe  morning. 

The  declaration  countiS  upon  the  statutory  liability  of  the 
appellant  for  failing  to  properly  fence  its  tracks,  and  also 
upon  the  common  law  liability  oH  account  of  negligence  in  the 
manner  of  running  itd  trains. 

Plea  of  general  issue;  trial  by  jury,  verdict  and  judgment 
for  the  plaintiff,  for  $600,  from  which  defendant  appeals. 

Mr.  William  Armstrong,  for  appellant. 

It  was  absolutely  essential,  in  order  to  entitle  the  plaintiff  to 
a  verdict,  that  he  should  prove  a  state. of  facts  which  would 
render  the  defendant  liable  under  the  statute  for  failing  to 
erect  or  maintain  a  suitable  fence  and  gate  at  the  farm  cross- 
ing in  question  and  that  the  failure  so  to  do  was  the  proximate 
cause  of  the  horses  getting  upon  the  track;  or  that  the  defend- 
ant's agents  wei-e  guilty  of  negligence  in  the  manner  of  nin- 
ning  of  the  train  after  they  had  discovered  the  horses  upon  the 
track. 

Where  there  is  evidence  of  contributory  negligence  it  is 
error  to  instruct  the  jury  that  if  they  found  tlie  fence  was  de- 
fective the  company  was  liable.  C,  B.  &  Q.  R  R  Co.  v. 
Seirer,  60  111.  295. 

The  law  of  this  State  does  not  require  railroad  companies  to 
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fence  their  track  against  breacfay  horses.  All  that  is  required 
is  that  they  shall  fence  against  stock  that  ordinarily  come  in 
contact  with  their  fences.  The  word  breachy  hardly  admits  of 
comparison  and  a  breachy  animal  is  not  one  against  which  rail- 
roads are  required  to  fence. 

Mr.  O.  W.  Saimans,  for  appellee. 

CoKGEB)  J.  The  controversy  in  this  case  is  one  pnrely  of 
fact,  whether  the  appellant  was  liable  for  the  injtiry  caused  to 
the  horses  of  appellee  or  notj  by  i*eason  of  the  defective  con- 
ditionof  the  gate  at  the  farm  crossing  through  which  the 
horses  passed  and  which  gate  it  was  the  duty  of  appellant  to 
k?eep  in  suitable  repair^ 

We  have  carefully  examined  the  evidence  and  think  the 
jury  were  fully  warranted  in  finding  that  the  gate  was  in  such 
a  defective  condition  as  would  make  appellant  liable,  and  that 
according  to  every  reasonable  probability,  because  of  such  de- 
fect, the  horses  themselves  pushed  it  open  and  thus  got  upon 
the  track  and  were  killed. 

Objection  is  made  that  the  court  eiTed  after  appellant  had 
Irested  its  case,  in  permitting  the  appellee  and  another  witness 
to  be  recalled  by  appellee  and  testify  ^  hat  the  condition  of  the 
north  gate  was  on  the  Saturday  before  the  trial. 

We  can  not  see  that  the  matter  of  this  evidence  could  do 
any  great  harm,  and  as  to  the  time  when  it  was  offered,  it  was 
discretionary  with  the  court  trying  the  case. 

Neither  do  we  regard  the  instructions  as  subject  to  the  criti- 
cisms made  upon  them. 

'  We  are  satisfied  with  the  verdict  of  the  jury  and  think  it 
was  sustained  by  the  evidence.    The  judgment  will  beafiSirmed. 

Judgment  qfflmied. 

Note.— A  petition  for  a  rehearing  in  this  caae  was  denied. 
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Pavip  K  Newby,  by  his  next  fbiend,  David  Bue-. 

TON, 
V. 

Cohmissioxebs  op  Highways. 

Injunctiont — A  Wrong  mei'ely  Apprehended,  not  a  Ground  for  an  Injune*, 
tion — Bill  to  enjoin  Highway  Commissioners  from  Opening  a  Road — /n- 
valid  Order — Mistake — Evidence — Beeitals — Remedies. 

1.  An  injunction  will  not  be  granted  to  prevent  wrong  in  the  abstract,' 
ft  wrong  that  is  only  nominal  or  theoretical  in  character,  or  a  wrong  that  is 
merely  apprehended  by  the  petitioner. 

2.  Upon  a  bill  filed  to  enjoin  Highway  Commissioners  from  opening  a 
highway  oyer  the  complainant's  land,  it  is  held  that  the  sworn  answer  and 
personal  testimony  of  the  defendants,  admitting  the  invalidity  of  an  order 
establishing  the  road  and  du«claiming  all  right  and  intention  to  enforce  it, 
oveicame  any  presumption  of  intention  to  open  the  road  that  might  arise 
from  the  mere  existence  of  the  order. 

[Opinion  filed  Angnst  26,  1886.] 

Appeal  from  the  Circnit  Court  of  Clay  County  j  tilo  HbUi 
C.  C.  BoQos,  Judge,  presiding. 

Messrs.  Cookbell  &  Monboe,  for  appellants 

4 

Messrs.  Copb  &  Cheslet,  for  appellees, 

Pleasants,  P.  J.  Appellant,  an  infant  of  ten  years,  resid- 
ing in  Indiana  with  his  grandfather,  the  said  David  Biii*ton« 
filed  the  bill  herein  to  enjoin  appellees  and  their  successors 
from  opening  a  highway  on  the  route  therein  described.  It 
avers  that  he  was  and  is  the  owner  of  a,  forty-acre  tract  over 
which  said  route  runs,  but  was  not  so  designated  as  referred  to 
]i\  the  petition  for  the  establishment  of  the  highway;  that  his 
damages  have  not  been  released,  agreed  upon  or  assessed,  nor 
the  right  of  way  over  his  said  land  granted,  and  that  the  de- 
fendants are  nevorthdess  attempting  to  operate  said  road  as  a 
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public  highway  and  subject  his  land  to  the  servitude  thereof 
without  compensatibn.  An  answer  was  filed,  under  oath  aa 
required,  and  a  replication  thereto,  and  on  final  hearing  upon 
the  pleadings  and  proofs  the  bill  was  dismissed,  and  com- 
plainant took  an  appeal  to  this  court  bj  agi*eement. 

It  was  admitted,  substantially  by  the  answer  and  formally 
U|K)n  the  hearing,  that  he  was  the  owner  of  the  land  in  ques- 
tion, that  the  Commissioners  had  not  obtained  the  right  to  take 
it,  that  the  road  had  been  opened  by  them  through  its  entire 
length,  about  a  mile  and  tlu*ee  quarters,  and  was  now  open, 
except  upon  the  premises  of  the  complainant. 

The  bill  further  avers  that  the  right  of  way  was  never  ob- 
tained over  other  lands  of  owners  designated  in  the  petition — '- 
the  heirs  of  Moses  Johnson  and  of  J.  H.  Alexander;  that  two 
days  before  the  bill  was  filed  one  of  complainant's*  solicitors 
upon  careful  examination,  was  unable  to  find  in  the  Town 
Clerk's  oflice  a  record  of  any  proceedings  for  the  establish- 
ment of  the  road  except  the  said  petition,  and  was  informed 
by  the  clerk  that  the  original  papers  pertaining  to  it  were  then 
in  possession  of  the  defendant  Kepley. 

It  appears,  however,  that  a  plat  and  report  of  survey  of  said 
road,  with  a  final  order  reciting  the  receipt  of  the  ])etition, 
lawful  notice  given  of  the  time  and  place  fixed  for  examining 
the  route  and  hearing  reasons  for  and  against  the  laying  out 
of  the  road,  the  determination  to  grant  the  prayer  of  the  peti- 
tion and  the  ascertainment  and  release  of  all  the  damages  to 
land  owners,  and  declaring  the  road  established  as  a  public 
highway,  was  actually  filed  in  said  clerk's  office  September 
11,  18S4.  Their  introduction  was  objected  to  for  the  reason 
that  said  order  bore  date  August  6th,  being  more  than  five 
days  before  it  appeared  to  have  been  filed,  but  the  report  and 
plat,  made  a  part  of  it,  bore  date  August  22d,  showing  a  mis- 
take in  that  of  the  order  which  the  court  properly  jx^rmitted 
to  be  corrected  by  parol  evidence  that  it  was  really  made  and 
should  have  been  dated  September  6,  1884  And  as  noth- 
ing to  the  contrary  appeared,  its  recitals  were  sufficient  evi- 
dence, in  this  collateral  proceeding,  that  the  Commissioners  had 
observed  the  requirements  of  the  statute  in  respect  to  the  facts 
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60  recited.  Shinkle  v.  Magill,  68  111.  422 ;  Frizell  v.  Kogers, 
82  111.  109. 

Bat  if  the  proceedings  were  regnlar  in  all  other  respects  the 
admitted  facts  show  that  the  Commissioners  had  no  jurisdic- 
tion of  comj>lainant's  person,  and  the  order,  so  far  as  it  purport- 
ed to  affect  his  land,  was  void.  It  may  therefore  bo  conceded 
that  if  they  were  attempting  or  threatening  or  claiming  the 
right  by  virtue  of  these  proceedings,  to  take  his  land,  injunc- 
tion was  his  proper  and  rightful  remedy.  Commissioners  of 
Highways  v.  Durham,  4lZ  111.  87;  City  of  Peoria  v.  Johnson,  56 
111.  45;  Carter  V.  City  of  Chicago,  67  III.  283;  Trustees  v. 
Walsh,  57  111.  368;  Frizell  v.  Kogei-s,  83  HI.  109;  Bryan  v.  City 
of  East  St.  Louis,  12  111.  App.  390. 

Such,  however,  was  not  the  fact.  It  appears  that  complain- 
ant's mother  was  named  in  the  petition  as  owner,  and  that 
she  had  purchased  the  land  and  was  then  in  possession  and 
control  of  it.  The  jDetitionere  doubtless  supposed  she  had  the 
title,  though  the  deed  she  took  was  to  her  son,  and  on  record. 
But  it  seems  the  Commissioners,  before  making  the  order, 
must  have  received  information  tliat  he  had  or  claimed  some 
interest  in  it,  since  a  release  of  damages  which  wais  executed 
by  several  othei*s  of  the  land  owners  was  prepared  to  be  exe- 
cuted also  by  E.  W.  Isom  as  agent  of  complainant,  and  was  so 
signed  by  him  in  the  body  of  the  instrument  (parenthetically). 
They  also  afterward  took  a  release  from  his  mother  referring 
to  the  land  as  hei-s;  from  which  it  may  be  inferred  that  they 
supposed  she  had  tiie  interest  of  a  widow,  and  he  of  an  heir; 
or  that  Isom  could  lawfully  release  for  him  as  "agent"  or, 
that  his  mother  was  his  guardian  and  that  her  release  would 
cure  the  defect  and  suf&ce  to  give  them  the  right  of  way. 

However  much  of  ignorance  there  may  have  been  on  their 
part  there  does  not  appear  to  have  been  any  bad  faith.  They 
yielded  to  his  right  as  soon  as  they  were  advised  of  it. 

Tlie  road,  as  declared  to  be  established,  was  of  the  width  of 
forty  feet;  its  center  line  along  this  land  was  a  division  fence 
between  it  and  that  of  Mr.  Chrisby.  Mrs.  Newby,  complain- 
ant's mother,  had  caused  this  fence  to  be  moved  back  twenty 
feet,  by  which  the  road  was  opened.     Afterward    Chrisby 
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ran  his  fence  across  the  strip  and  joined  on  to  complainant's. 
The  Commissioners  gave  him  notice  to  remove  it,  and  ui)on 
his  refusal  they  tore  it  down.  He  replaced  it,  and  then,  by 
what  they  learaed  in  this  controversy  with  Chrisby,  they 
were  put  upon  inqniiy  as  to  complainant's  rights.  The  de* 
fendant  Kepley  thereupon  went  to  Indiana,  where  com- 
plainant and  his  mother  were  then  residing,  and  upon  learn- 
ing from  them  that  she  had  no  interest  in  the  land  and  was 
not  his  guardian,  the  Commissioners  desisted  from  all  attempts 
to  take  or  use  it. 

And  this  was  before  the  filing  of  the  bill  herein.  The  an- 
swer states  that  '^  these  defendants  have  no  purpose  to  open 
said  road  except  in  conformity  with  the  law,  and  are  ready 
and  willing  to  pay  whatever  damages,  if  any,  said  David  E. 
Newby  may  be  entitled  to.  The  failure  to  obtain  the  right  of 
way  over  the  land  in  controversy  is  an  accident  or  omission  re- 
sulting from  mistake  as  to  the  ownership  of  said  land."  On 
the  hearing  they  testified  without  contradiction  to  the  facts 
above  stated,  and  that  they  have  never  done  or  threatened  to 
do  anything  toward  taking,  the  land  since  thus  learning  the 
title,  and  have  no  intention  to  do  so  without  first  making  law- 
ful compensation. 

The  only  relief  prayed  is  injunction.  The  ground  of  it  is 
the  alleged  attempt  or  threat  to  take  complainant's  land  with- 
out right,  under  the  proceedings  referred  to,  and  impending, 
when  the  bill  was  filed.  We  regard  the  answer  as  a  denial  of 
the  allegation  last  mentioned,  and  disclaimer  of  all  right  or 
purpose  so  to  take  it, or  otherwise  without  right  firat  obtained. 
Having  been  called  for  under  oath  and  being  sworn  to,  this  is 
evidence  of  the  facts  therein  stated.  It  is  fully  supported  by 
other  proof  and  is  not  now  denied.  Wliat  more  does  the 
complainant  need  ?  All  the  right  he  claims  is  fully  conceded, 
and  was  before  he  brought  his  suit  No  substantial  harm  had 
come  to  him  from  what  the  defendants  had  previously  done 
through  mistake  of  fact  or  ignorance  of  law,  nor  was  any 
danger  of  its  coming  then  impending. 

Injunction  will  not  be  granted  to  prevent  wrong  in  the  ab- 
stract, or  that  is  only  nominal  or  theoretical  in  its  character,  or 
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becanso  of  the  mere  apprehenfiion  of  tho  petitioner  that  a 
wrong  maybe  done.  High  on  Injanction,  Sec.  1;  Wait's  Actions 
a,nd  Defenses  (2d  Ed.),  Vol.  3,  p.  689.  Nor  will  this  relief 
be  extended  in  any  case  beyond  what  is  necessary  for  tho 
protection  of  his  rights.  Wait^s  Actions  and  Defenses  (2d 
Ed.)  Vol.  3,  p.  685;  citing  Gallaton  v.  Oriental  Bank,  16  How. 
(N.  T.)  253;  Shrewsbury  v.  Stour  Valley  K'way  Co.,  21  Eng. 
L.  and  Eq.  628,  636. 

It  may  be  that  the  existence  of  the  order  establishing  the 
road  would  of  itself  justify  an  injunction,  as  affording  a  pre- 
sumption of  an  intention  to  open  the  road.    But  this  presump- 

•  •  * 

tion  is  overcome  by  the  sworn  answer  and  peraonal  testimony 
of  the  Commissioners  admitting  its  invalidity,  and  dieclaiming 
all  right  and  intention  to  enforce  or  pureue  it  against  com- 
plainant. High  on  Injunction,  Sec.  10 ;  United  States  v.  Duluth, 
1  Dillon,  469.  In  the  case  last  cited  Mr.  Justice  Miller  states 
the  rule  to  be  that  *^when  the  damage  or  injury  threatened  is 
of  a  character  which  can  not  be  easily  remedied  if  the  injunc- 
tion is  refused,  and  there  is  no  denial  that  the  act  charged  is 
contemplated,  the  temporary  injunction  should  be  granted  un- 
less the  case  made  by  the  bill  is  satisfactorily  refuted  by  the 
defendant."  The  same  seems  to  be  recognized  by  our  own 
Supreme  Court  in  Trustees,  etc.,  v.  Walsh,  57  111.  366. 

We  think  it  would  be  an  abuse  of  this  extraordinary  rem- 
edy to  apply  it  in  such  a  case  as  is  hero  shown,  and  the 
decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  affirmed. 


M.  T.  Vaughn  |  %  SJ?| 
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V.  90    387 

Silas  Owens, 

8aU9— Growing  Crops — Poaseaaion — Replevin  to  Recover  Property  Held 
hy  Conatable — Official  Character  of  Defendant — Evidence. 

1.    Upon  a  sale  of  a  growing  crop  the  title  and  possession  pass  to  the  ven- 
dee. 
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2.  llie  purchaser  of  a  growing  crop  of  com,  where  the  quantity  is  con- 
siderable, may  have  it  cribbed  on  the  premises  where  grown,  without  subL 
jecting  it  to  levy  for  the  debts  of  the  vendor. 

8.  In  the  case  presented,  it  is  held,  that  the  evidence  shows  a  complete 
sale  of  the  corn  in  question  while  growing,  although  it  was  to  be  gathered 
and  cribbed  by  the  vendor  and  the  quantity  was  then  to  be  ascertained  or 
agreed  upon  by  the  parties. 

4.  Where  the  defendant,  in  an  action  of  replevin,  defends  on  the  ground 
that  he  was  a  Constable  and  took  the  property  in  question  by  virtue  of  an  ex- 
ecution and  the  direct  question  of  his  official  character  is  raised,  he  must  show 
that  he  was  a  Ck)nstable  dejure.  Evidence  that  he  was  an  acting  Constable 
is  inadmissible. 

[Opinion  filed  August  26, 1886.] 

Appeal  from  the  County  Court  of  De  Witt  County;  tlie 
Hon.  G.  B.  Graham,  Judge,  presiding. 

Messrs.  Moobe  &  Wabnes,  for  appellant. 

The  absolute  unconditional  title  to  the  property  in  question 
became  vested  in  the  appellant,  September  22,  1885.  Graff  v. 
Fitch,  58  111.  373;  Shelton  v.  Franklin,  68  111.  333;  Straus  v. 
Minzeshoimer,  78  111.  492;  Benjamin  on  Sales,  Sec.  331. 

Where  a  person,  claiming  to  be  an  officer,  attempts  to  jus- 
tify his  acts  done  by  virtue  of  his  office,  he  must  prove  himself 
an  officer  dejure.  Schlencker  v.  Bisley,  3  Scam.  483;  Case 
v.  Hall,  21  111.  632;  Outhouse  v.  Allen,  72  111.  629. 

Messrs.  Fqlles,  Monson  &  Inouah,  for  appellee. 

Upon  the  sale  of  growing  crops,  actual  possession  need  not 
be  taken  by  the  purchaser  until  they  are  matured,  but  when 
the  crop  arrives  at  maturity  the  purchaser  must  then  be  dili- 
gent and  take  the  actual  possession  of  the  same  within  a  rea- 
sonable time.  Thompson  v.  Wilhite,  81  Bl.  356;  Bull  v. 
Griswold,  19  Bl.  631. 

The  pretended  symbolical  delivery  was  not  made  until  ten 
days,  according  to  Vaughn,  and  forty  days,  according  to  Hen- 
drix,  after  the  crop  matured.  That  showed  no  diligence  on 
Vaughn's  part.  Even  ten  days  is  not  a  reasonable  time  within 
which  possession  should  have  been  taken,  or  attempted  to  be 
taken.     A  delay  of  more  than  one  day  in  taking  possession 
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would  certainly  have  been  laches  and  defeated  his  right,  con- 
sidering that  the  corn  was  so  near -the  premises  and  so  sus- 
ceptible of  actual  possession  by  removal  or  otherwise.  Ar- 
nold V.  Stock,  81  111.  407;  Keed  v.  Eames,  19  III.  594;  Wooley 
V.  Fry,  30  111.  168;  Eeese  v.  Mitchell,  41  111.  865;  Cass  v. 
Perkins,  23  HI.  382. 

Conger,  J.  On  the  22d  day  of  September,  1885,  one  H.  A. 
Hendrix  was  indebted  to  appellant  in  the  sum  of  $30.  Appel- 
lant was  also  sui'ety  for  Hendrix  upon  the  iatter's  note  to  other 
parties  for  $123.20  and  interest.  On  that  day  appellant  and 
Hendrix  met  on  the  farm  near  where  the  com  of  Hendrix 
was  growing,  and  appellant  proposed  to  purchase  it  of  Hen- 
drix at  the  price  of  20  cents  a  bushel,  Hendrix  to  gather 
and  crib  the  com  on  the  fariii  of  appellant,  lying  just  across  the 
road  fi'om  the  place  on  which  the  com  was  growing,  or  on  the 
land  where  the  com  was  growing  if  he  could  find  enough  rails 
there  to  crib  it ;  and  when  the  com  was  so  gathered  and 
cribbed,  the  total  amount  to  be  ascertained  or  agreed  upon  by 
the  parties,  and  then  to  be  paid  for  at  the  rate  of  20  cents 
per  bushel,  by  appellant  surrendering  to  Hendrix  his  note  of 
$30  and  paying  off  the  note  of  Hendrix,  of  $123.20,  upon 
which  appellant  was  surety,  and  the  difference  between  these 
two  amounts  and  the  total  price  of  the  corn,  to  be  settled  in 
cash,  whichever  way  it  should  be.  Hendrix  said,  ^'It  is  a 
trade;  it  is  your  corn.^' 

Hendrix  gathered  the  corn  and  cribbed  it  on  the  place  where 
grown,  as  he  says,  from  the  1st  to  the  15th  of  October,  while 
appellant  states  that  it  was  gathered  from  the  1st  to  the  15th 
of  November,  and  from  the  circumstances  we  are  inclined  to 
think  the  date  fixed  by  appellant  to  be  the  correct  one.  On 
the  25th  of  November,  1885,  Hendrix  and  appellant  met  and 
estimated  the  com,  which  was  contained  in  two  cribs,  at  700 
bushels,  the  $30  note  was  delivered  up,  and  they  agreed  that 
when  appellant  paid  off  the  note  upon  which  he  was  surety, 
the  difference  in  money  could  be  paid.  Appellant  did  pay  off 
said  security  debt  December  24, 1885. 

A  judgment  was.  obtained  October  2,  1885,  and  execution 
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thereon  issued  and  delivered  to  appellee  as  constable  on  Octo- 
ber 9,  1885,  in  favor  of  a  third  party  and  against  Hendrix. 

This  execution  was  levied  upon  the  corn  in  question  Novem-s 
ber  28.  1835;  whereupon  appellant  brought  roplevin  against 
the  oiScer,  and  the  sole  question  is,  was  the  transfer  of  the 
corn  from  Hondrix  to  appellant  sufficient  to  defeat  the  claims 
of  the  execution. 

The  sale  was  complete  on  the  22d  of  September,  and  the 
title  to  the  growing  corn  passed  out  of  Qondrix  to  appellant 
then.  The  parties  intended  the  sale  to  be  complete  before 
the  corn  was  measured;  appellant  made  to  Hendrix  a  distinct 
offer  as  to  price,  the  manner  of  payment,  and  the  means  by 
which  the  quantity  of  corn  could  be  ascertained  when  gath- 
ered and  cribbed,  and  Hendrix  replied :  "It  is  a  trade ;  it  is  your 
com." 

It  seems  to  us  nothing  could  show  more  clearly  that  the 
parties  intended  that  the  sale  should  be  complete  at  that  time 
and  before  the  corn  should  be  measured,  and  if  so,  the  title 
would  at  once  pass.  Graff  v.  Fitch,  58  HI.  373;  Shelton  v, 
Franklin,  68  HI.  333;  Straus  v.  Minzesheimer,  78  HI.  492. 

And  this  being  a  sale  of  standing  crops,  the  possession  is  in 
the  vendee  until  it  is  time  to  harvest  them,  and  until  then  he  ip 
not  required  to  take  manual  possession  of  them.  Ball  v.  Gris- 
wold,  19  HI.  631. 

But  the  objection  is  made  that  when  the  com  was  gathered, 
after  its  maturity,  appellant  lost  his  right  by  permitting  it  to 
remain  in  the  apparent  possession  of  Hendrix  an  unreasonable 
length  of  time.  There  would  be  great  force  in  this  position 
if  the  article  purchased  had  been  of  such  a  nature  as  required 
an  actual  manual  delivery,  but  as  we  understand  the  law,  to 
constitute  a  delivery  of  so  largo  a  quantity  of  com  in  cribs  as 
that  in  controversy,  or  any  cumbrous  bulky  article  incapable 
of  being  handed  over  from  one  to  another,  there  need  not  be 
manual  delivery  of  them. 

We  think  that  the  cribbing  of  the  corn  at  the  place  agreed 

upon  by  Hendrix  was  a  sufficient  delivery  to  appellant.     The 

title  to  the  corn  had  been  in  appellant  since  the  22d  of  Sep- 

.tember,  and  we  can  see  no  good  reason  why  he  might  not  have 
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the  corn  cribbed  on  the  place  where  grown  as  well  as  elsewhere 
nntil  Buch  time  as  it  suited  his  convenience  to  remove  it. 

Had  the  quantity  been  small,  capable  of  being  easily 
handled,  the  rule  might  be  different.  But  if  one  buying  a 
stack  of  hay,  a  raft  of  logs  or  a  large  pile  of  lumber,  is  not  re- 
quired to  remove  sacli  things,  but  may  leave  them  during  his 
pleasure  at  the  place  where  they  were  when  purchased,  we  do 
not  see  why  appellant,  who  had  bought  the  corn  in  Septem- 
ber and  had  it  gathered  and  cribbed  where  he  wanted  it 
to  remain,  possibly  through  the  winter,  should  be  oompelled 
to  remove  it  from  such  place  to  protect  his  title,  any  more 
than  if  he  had  upon  the  28th  of  November  bought  it  for  the 
firat  time,  and  regarded  the  understanding  of  himself  and 
Hendrix,  that  the  cribs  were  then  and  there  delivered,  as  a 
delivery  which  in  the  latter  case  would  clearly  be  good. 
Jewett  V.  Warren,  12  Mass.  300;  Cartwright  v.  Pboanix,  7 
Cal.  281;  Chaplin  v.  Rodgers,  1  East,  192;  Hart  v.  Wing,  44  111. 
141;  Ticknor  v.  McClelland,  84  111.  471;  May  v.  Tallraaii,  20 
111.  443. 

We  think  appellant  was  entitled  to  recover,  and  the  court 
below  erred  in  finding  to  the  contrary. 

It  was  also  error  to  permit  appellee  to  testify  that  he  was 
acting  as  constable.  He  was  the  defendant  in  the  replevin 
proceedings;  had  taken  the  property  by  virtue  of  an  execution; 
therefore  the  direct  question  was  i*aised  as  to  whether  he  was 
a  constable  or  not,  and  it  was  therefore  incumbent  on  him  to 
prove  that  he  was  a  constable  dejure.  Outhouse  v.  Allen,  72 
111.  529. 

For  the  errors  indicated  the  judgment  of  the  court  below 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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People  of  the  State  of  Illinois  ex  bel.  H.  H. 

Beach  et  al., 

V. 

D.   M.  Blackwelder  et  al.,  Highway    Commis^ 

SIONERS,  ETC. 

Construction  of  Statutes — Omission — Opening  of  Highways  on  Township 
Lines— Sec,  57,  Ch.  121 R.  S, ^Omission  of  Word^—'* Either''  Construed  as 
Meaning  **Each'' — Mandamus. 

1.  Statutes  must  be  interpreted  accordinfj^  to  their  intent  and  meaning^, 
and  not  always  according  to  their  letter.  When  the  words  are  not  precise, 
definite  and  clear,  such  construction  will  be  adopted  as  shall  appear  most 
reasonable  and  best  suited  to  accomplish  the  general  object  of  the  statute. 
Where  any  particular  constraction  would  lead  to  an  absurd  consequence,  it 
will  be  presumed  that  some  qualification  or  exception  was  intended. 

2.  S3C.  57,  Cli.  121,  R.  S.,  attempting  to  provide  for  the  opening  of 
roads,  '*  on  township  or  county  lines,  or  from  one  township  into  another," 
is  defective  in  that  the  words  '*or  township  "  were  inadvertently  omitted 
after  the  word  "county"  in  the  provision  requiring  the  petition  to  be 
**  signed  by  not  less  than  twelve  land  owners  residing  in  either  county  with- 
in three  miles  of  the  roid/*  In  the  construction  of  said  section  this  court 
supplies  the  omitted  words,  and  holds  that  '*  either  '*  must  be  read  to  mean 
"ench. " 

3.  Upon  demurrer  to  a  petition  for  a  writ  of  mandamus  to  compel  the 
Commissioners  of  Highways  of  the  towns  of  North  and  South  Litchfield 
to  allot  to  each  of  said  towns  a  part  of  a  road  along  the  line  dividing 
the  towns,  for  its  maintenance,  and  to  apportion  the  expense  of  locating 
the  same,  it  is  held:  That  the  road  in  question  was  not  located  ac- 
cording to  law,  the  requisite  number  of  land  owners  of  each  township  not 
having  signed  the  original  petition. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  Hon.  Jesse  J.  Phillips,  Judge,  presiding. 


Mr.  William  Abbot,  for  appellant 
Mr.  J.  M.  Tsunr,  for  appellees. 
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Wall,  J.  This  was  mandamtis^  to  compel  the  Commissioneis 
of  Highways  of  the  Township  of  North  Litchfield  and  South 
Litchfield,  in  the  County  of  Montgomery,  to  allot  to  each  of 
said  towns  the  part  of  a  road  along  the  line  dividing  the  towns, , 
to  be  kept  open  and  in  repair,  and  to  apportion  the  expense  of 
locating  the  road  pursuant  to  Sec.  58,  Ch.  121,  B.  S. 

The  Circuit  Court  sustained  a  demurrer  to  the  petition  for 
mandarrmSy  and  the  only  question  is  as  to  this  ruling.  The 
point  is  made  that  the  road  was  not  located  accbrding  to  law. 
It  win  be  noticed  this  road  runs  from  east  to  west  alonor  the 
line  dividing  the  two  townships,  and  the  objection  is  that  thd 
requisite  number  of  land  owners  of  each  township  did  not 
sign  the  original  petitions  to  the  respective  Boards  of  High- 
way Commissioners  praying  for  the  location  of  the  road.  By 
Section  31,  Ch.  121,  it  is  provided  that  the  Commissioners  of 
Highways  may  lay  out  a  new  road  upon  the  petition  of  land 
owners,  not  less  than  twelve,  or  two  thirds  of  those  residing  in 
-such  town  within  two  miles  of  the  road  so  to  be  laid  out  Sec- 
tion 32  prescribes  what  the  petition  shall  contain,  and  by  sub- 
sequent sections  the  proceedings  of  the  Commissioners  are 
stated  and  regulated. 

This  Section  31  sufficiently  provides  the  mode  necessary  to 
initiate  the  opening  of  a  road  wholly  within  one  township. 

By  Section  57  an  eflfort  is  made  to  provide  for  a  road  on  a 
township  or  county  line,  or  fro. a  one  township  into  another. 
That  section  reads  as  follows : 

"  Public  roads  may  be  established,  altered,  widened  or  vacated 
an  township  or  county  lines,  or  from,  one  township  into 
another y  in  the  same  manner  as  other  pvhlic  roads  ^  except  that 
in  such  case  a  copy  of  the  petition  shall  be  posted  up  in  and 
presented  to  the  Commissioners  of  each  town  interested;  said 
petition  to  be  as  in  other  caseSy  and  signed  hy  not  lef^s  than 
twelve  land  oioners  residing  in  either  county y  within  three 
miles  of  the  road  so  to  be  altered,  widened,  located  or  laid  out; 
whereupon  it  shall  be  the  duty  of  the  Commissioners  of  the 
several  towns  to  meet  and  act  as  one  body  in  the  same  time 
and  manner  as  in  other  cases,  in  considering  the  petition,  view- 
ing the  premises,  adjusting  damages  and  making  all  orders  in 


256  Appellate  Courts  op  Illinois. 

m .Ill  I  .1  I.I.  .■  I  II     n     M  * 

Peopfe  of  the  State  of  Illinois  v.  Black  welder. 

i*efercnce  tosach  proposed  road,  alteratiou^  widening  or  vacation, 
and  a  majority  of  all  such  Commissioners  must  concur  in  all 
such  orders ;  and  a  copy  of  all  final  ordci*s  and  plats  and  ]mpcrs 
shall  be  filed  and  recorded  in  each  of  the  counties  and  towns 
interested." 

The  difficulty  arises  upon  the  construction  of  this  section. 
It  *is  evident  that  there  is  an  omission,  or  that  there  is,  by 
inadvertence,  an  insertion  of  words  not  intended.  The  section 
undertakes  to  provide  for  a  road  on  a  township  or  county  Hue, 
or  from  one  township  to  another,  and  declai'es  they  shall  be 
established  in  the  same  manner  as  other  public  roads,  except 
that  a  copy  of  the  petition  shall  be  posted  up  in  and  f^-esented 
to  the  Commissioners  of  each  town  interested — the  petition  to 
be  as  in  other  cases,  and  signed  by  not  less  than  twelve  land 
owners  residing  in  either  county,  within  three  miles  of  the 
road.  This  clause,  '^  signed  by  not  less  than  twelve  land  owners 
residing  in  either  county,  within  thi*ee  miles  of  the  road, "  by 
its  position  in  the  sentence,  qualifies  what  pi*ecedes,  and  liter- 
ally considered  applies  as  well  to  a  road  on  a  township  line^ 
or  from  one  township  into  another,  as  to  a  road  on  a  county 
line.  This,  however,  leads  to  an  absurd  consequence,  and  is 
manifestly  not  what  was  intended  by  the  Legislature. 

Beading  sections  31  and  57  together,  as  we  must,  we  think 
it  clear  that  the  true  spirit  and  intent  of  the  statute  is  that  in 
all  cases  the  Highway  Commissioners  shall  be  petitioned  by 
the  land  owners  of  their  respective  townships,  not  less  than 
twelve  within  three  miles,  when  townships  only  are  affected, 
and  the  same  number  when  county  lines  are  involved,  and 
that  by  inadvertence  the  words  "or  township"  after  the  word 
county  and  before  the  word  "within"  were  omitted  in  draft- 
ing the  section. 

Another  construction  suggested  by  counsel  is  that  the  words 
"  when  the  road  is  on  a  county  line  the  petition  shall  be  "  were 
omitted  and  should  be  supplied.  In  adopting  this  construc- 
tion it  becomes  necessary  to  add  so  many  woi*ds  that  it  is  some- 
what difiicult  to  suppose  their  omission  was  unnoticed,  whereas 
it  is  nothing  unusual  to  find  one  or  two  words  have  accident- 
ally been  dropped.     We  are  inclined  to  think  the  omission  of 
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the  words  "or  township"  was  inadvertent,  and  that  they 
should  be  supplied,  and  thfit  the  word  "either"  must  be  read 
to  mean  "each,"  which  is  its  not  infrequent  use. 

The  manifest  policy  of  the  law  is  that  the  local  authorities 
of  each  township  shall  have  control  of  and  be  held  responsible 
for  the  system  of  highways  within  the  township,  and  that  a 
petition  of  the  land  ownei*s  within  certain  bounds  is  essential 
to  give  jurisdiction  to  the  proceedings  of  the  Commissioners. 

It  is  not  to  be  supposed  that  this  policy  is  abandoned  when 
the  road  is  on  a  town  or  county  line,  or  runs  from  one  town 
to  another.  All  the  reasons  for  such  a  policy  are  operative 
and  obvious  in  these  cases  as  much  as  when  the  road  is  wholly 
within  one  town,  and  in  construing  the  section  we  are  justified 
in  tho  assumption  that  such  was  the  theory  of  the  law.  Upon 
the  subject  of  construction  in  such  and  analogous  cases,  see 
Perry  County  v.  JeflForson  County,  94  111.  214;  The  People 
V.  Hoffman,  97  HI.  234. 

Statutes  must  be  interpreted  according  to  their  intent  and 
meaning  and  not  always  according  to  the  letter,  and  when  the 
words  are  not  precise,  definite  and  clear,  such  construction  will 
be  adopted  as  shall  appear  most  reasonable  and  best  suited  to 
accomplish  the  general  object  of  the  statute ;  and  when  any 
particular  construction  would  lead  to  an  absurd  consequence, 
it  will  be  presumed  that  some  qualification  or  exception  was 
intended  by  the  Legislature  to  avoid  such  conclusion. 

In  the  ])resent  case  the  petition  to  the  Highway  Commission- 
era  was  signed  by  more  than  twelve  land  owners  residing  in 
North  Litchfield  within  two  miles  of  the  proix)sed  road,  and 
by  some,  but  by  less  than  twelve,  and  less  than  two  third:^,  of 
the  land  owners  of  South  Litchfield  within  the  two  miles. 

According  to  the  construction  above  indicated,  which  we  are 
disposed  to  accept,  or  the  other  suggested — one  of  which  we 
think  must  be  adopted — the  necessary  petitions  were  not  pre- 
sented to  the  Highway  Commissioners  to  give  them  jurisdiction 
to  lay  out  the  road,  and  the  demurrer  to  the  petition  for  man- 
damus was  well  taken.  The  judgment  of  the  Circuit  Court 
will  therefore  be  aflirmed. 

Affirmed, 

-VOL.  XXI  IT 
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Massachusetts  Mutual  Life  Insurance  Company 

V. 

Ellis  W.  Hayes  and  Daniel  D.  Hayes. 

lAfe  Insurance—  Use  cf  Intoxicating  Liquors — Surrender  of  Policy — 
Action  to  Recover  Balance — Charge  of  Frauds  not  Sustained  by  the  Eri- 
dence — Representations  of  Agent — Finding  of  Facts  by  the  Court. 

1.  In  an  action  to  recover  a  balance  claimed  to  be  due  on  a  policy  of  life 
insurance,  the  surrender  of  which  is  alleged  to  have  been  fraudulently  pro- 
cured by  the  agent  of  the  defendant,  it  is  held,  upon  a  review  of  the  evi- 
dence, that  the  charge  of  fraud  is  not  sustained  and  is  not  true  in  fact. 

2.  Where  the  parties  to  a  settlement  sustain  to  each  other  no  relation  of 
trust  or  confidence,  the  settlement  can  not  be  impeached  as  fraudulent  be- 
cause of  a  false  affirmation  by  one  of  them  of  mere  matter  of  opinion,  or 
even  of  fact,  which  is  at  least  equally  open  to  the  knowledge  or  inquiry  of 
the  other. 

[Opinion  filed  Augnst  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Coles  County;  the  Hon- 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  James  A.  Connolly  and  F.  K.  Dunn,  for  appellant. 

A  party  who  seeks  to  relieve  himself  from  the  obligation  of 
his  contract  on  the  ground  of  fraudulent  misrepresentation, 
must  establish  by  clear  proof  that  there  has  been  a  knowing 
misrepresentation  of  a  matter  material  to  his  interests,  which 
has  misled  him  to  his  hurt.  A  false  affirmation  of  mere 
matter  of  opinion,  or  even  of  fact  equally  open  to  the  knowl- 
edge or  inquiry  of  both  parties,  in  re^rd  to  which  neither 
could  be  presumed  to  trust  the  other,  is  not  available  for 
such  imrpose.     1  Story,  Eq.  Jur.,  Sees.  191,  197-201. 

"  The  misrepresentation  must  not  only  be  in  something 
material,  but  it  must  be  in  something  in  regard  to  •  which  the 
one  party  places  a  known  trust  and  confidence  in  the  other. 
It  must  not  be  a  mere  matter  of  opinion  equally  open  to  both 
parties  for  examination  and  inquiry,  where  neither  party  is 
presumed  to  trust  to  the  other,  but  to  rely  on  his  own  judg- 


Third  District— May  Term,  1886.  269 

Mass.  Muti2al  Life  Ins.  Co.  v.  Hayeff. 

ment  Matters  of  opinion  between  partied  dealing  npoil  equal 
terms,  though  falsely  stated,  are  not  relieved  against."  Tuck 
V.  Downing,  76,111.  71;  Fnlton  v.  Hood,  34  Pa.  St  365,  371; 
Foley  V.  Cowgill,  5  Blackf.  18. 

A  wilful  misrepresentation  as  to  the  price  paid  for  land,  or 
its  value,  or  the  probability  of  a  sale,  does  not  make  a  case  of 
fraud,  so  as  to  enable  the  party  deceived  to  recover  back  the 
excess  of  price  paid  by  him  under  the  influence  of  such  state- 
ment Banta  v.  Palmer,  47  111.  99;  Merryman  v.  David,  31 
111.  404;  Fish  v.  Cleland,  33  III.  238;  Cleland  v.  Fish,  43  HI. 
282. 

"  Yet,  though  the  misrepresentation  be  oven  wilfully  false, 
in  order  to  found  a  right  in  the  party  to  whom  it  is  made,  to 
avoid  it,  it  should  be  of  such  a  nature  that  he  had  a  clear  right 
to  rely  upon  it  as  an  actual  and  undisputed  fact.  ♦  ♦  * 
Every  misrepresentation  of  a  material  fact  is  fraudulent  in 
law  if  the  party  to  whom  it  was  made  did  not  have  equal 
means  of  knowing  or  ascertaining  its  falsity,  or  if  it  be  made 
in  such  a  manner  as  to  induce  him  to  forbear  making  any  in- 
quiries in  regard  to  it''    Story  on  Contracts,  Sec.  510. 

*^A  man  who  knows  or  has  the  means  of  knowing  his 
rights,  must,  under  ordinary  circumstances,  be  expected  to 
stand  upon  them.  Mayhew  v.  Phoenix  Ins.  Co.,  23  Mich.  105; 
^tna  Ins.  Co.  v.  Eeed,  33  Ohio  St  283. 

"In  an  action  for  deceit  no  recovery  can  be  had  unless  the 
plaintiff  himself  exercised  ordinary  prudence  to  guard  against 
the  deception  and  fraud  practiced  upon  him,  unless  he  has 
been  thrown  off  his  guard  by  the  other  party.'*  Schwabacker 
V.  Riddle,  99  111.  343. 

The  representations  made  by  Pendergast,  in  the  intei*view 
with  Hughes,  were  not  such  as  the  latter  was  in  law  author, 
ized  to  rely  upon  as  actual  and  undisputed  facts,  and  thereupon 
forego  all  inquiry  upon  the  subject.  Tliey  were  not  really 
representations  of  facts  at  all,  but  only  of  Pendergast' s  inves- 
tigation and  its  results. 

Mr.  Hughes  had  at  least  equal  means  with  Pendergast  of 
ascertaining  the  tiTith  or  falsity  of  the  latter's  information. 
No  attempt  was  made  to  induce  him  to  forbear  making  in- 
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quiiT  in  re^rd  to  it.  He  was  not  "  thrown  oflE  his  gnard  by 
the  other  party."  In  fact,  it  was  not  until  after  the  interview 
was  over,  and  the  hopes  of  a  settlement  abandoned  by  both 
parties,  and  after  consultation  with  his  friends  in  Mattoon, 
that  he  came  to  Pendergast  with  a  wholly  new  proposition  of 
his  own,  which  was  accepted.  Even  then  he  was  unwilling  to 
proceed  until  ho  had  consulted  Mrs.  Hayes,  the  plaintiff  in  this 
suit,  the  mother  of  his  wards,  whose  interests  were  involved, 
in  whose  family  Job  Hayes  had  lived  for  many  years.  Their 
means  of  knowledge  in  regard  to  Job  Hayes'  habits  were  far 
greater  than  Pendergast's.  Hughes  lived  in  Mattoon,  where 
Job  Hayes  had  lived  for  several  yeai-s.  He  knew  Hayes'  fam- 
ily, friends  and  associates  in  Mattoon,  and  knew  that  many  of 
his  relatives  and  associates  remained  at  Lawrenceburg,  froni 
whom  all  the  information  he  might  desire  as  to  his  habits 
could  be  obtained. 

Pendergast's  representations,  at  most,  amount  to  no  more 
than  the  expression  of  an  opinion.  ^'  Matters  of  opiniou 
between  parties  dealing  upon  equal  terms,  though  falsely 
stated,  are  not  relieved  against."  Story,  Eq.  Jur.,  Sec.  197; 
Tuck  V.  Downing,  76  111.  71 ;  Fulton  v.  Hood,  34  Pa.  St  365 ; 
Foley  V.  Cowgill,  6  Blackf.  18. 

"  To  render  a  representation  fraudulent,  it  must  be  false, 
and  not  only  so,  but  the  party  making  it  must  know  that 
it  is  false.  To  recover  in  an  action  for  deceit,  the  statement 
must  be  untrue ;  the  party  making  it  must  know  it  is  false,  and 
the  party  seeking  to  recover  must  have  relied  upon  the  state, 
ment  as  ti*ue,  and  have  been  induced  to  act  upon  the  statement; 
and  the  statement,  to  authorize  a  recovery,  must  have  been  in 
relation  to  a  matter  material  to  the  transaction."  Merwin  v. 
Arbnckle,  81  111.  601;  Tone  v.  Wilson,  81  111.  629 ;  St  L.  & 
S.  E.  R.  R  Co.  V.  Eice,  86  HI.  406 ;  Wheeler  v.  Randall,  48 
m.  182 ;  Richards  v.  Betzer,  63  HI.  466. 

"  A  knowledge  of  the  falsity  of  the  representations  must 
rest  with  the  party  making  it,  and  he  must  use  some  means  to 
deceive  or  circumvent.  St  L.  &  S.  E.  R.  R.  Co.  y.  Rice,  86 
m.  406;  Walker  v.  Hough,  69  Bl.  376;  Sims  v.  Klein,  Breese, 
233 ;  Dunbar  v.  Bonesteel,  8  Scam.  32 ;  Fountleroy  v.  Wil- 
cox, 80  111.  477. 


Thied  District— May  Teem,  1886.         261 

Mass.  Mutual  Life  Ins.  Co.  v.  Hayes. 

Messrs.  Craiq  &  Cbaig,  for  appellees. 

A  compromise  procured  through  the  artfulness  of  another 
party  will  not  be  upheld.  Knotts  v.  Preble,  50  HI.  226; 
Headley  v.  Hacklej,  50  Mich.  43. 

Fraud  may  be  proved  by  circumstances.  Bullock  v.  Mar- 
rott,  49  111.  62 ;  Bowden  v.  Bowden,  75  111.  143. 

"  It  is  the  duty  of  every  party,  in  mJlking  a  contract,  to  be 
honest  and  truthful  in  bis  statements  and  representations,  and 
although  a  party  to  a  contract  is  bound  to  exercise  reascmabic 
care  and  caution  to  prevent  being  defrauded,  yet  if  the  party 
committing  the  fraud  make  use  of  such  false  statements,  rep- 
resentalions  and  acts,  with  respect  to  a  material  inducement  to 
the  contract,  as  are  calculated  to  deceive  and  mislead  a  per- 
son acting  with  common  prudence  and  without  indiscretion, 
and  he  is  thereby  induced  to  enter  into  a  contract,  or  to  part 
with  his  property,  then  subh  party  can  not  be  heard  to  com- 
plain that  the  person  so  deceived  and  misled  did  not  make 
such  inquiries  as  might  have  resulted  in  a  discovery  of  the 
falsity  of  the  representations.^'  Eames  v.  Morgan,  37  111. 
263. 

"If  a  party  makes  a  representation,  not  knowing  whether  it 
was  tnie  or  false,  he  can  not  be  considered  innocent,  since  a 
positive  assertion  of  fact  is  by  plain  implication  an  assertion  of 
knowledge  concerning  it.  Hence,  if  the  party  has  no  knowl- 
edge about  jt  he  has  asserted  for  truth  what  he  knows  to  be 
false."  Bigelow  on  Fraud,  61  1st  Met  193,  201 ;  Bennett  v. 
Judson,  21.  N.  Y.  238  ;  Stone  v.  Covell,  29  Mich.  363. 

"  It  is  not  essential,  however,  that  the  representation  should 
form  the  sole  inducement  to  a  contract;  it  is  enough  that  they 
form  a  material  inducement "     Cooley  on  Torts,  502. 

Conger  J.  This  case,  after  passing  through  various  amend- 
ments and  having  been  once  in  this  court  (16  111.  App.  233),  was 
finally  tried  upon  a  declaration  wherein  appellees,  by  their  next 
friend,  allege  that  appellant,  on  the  16th  day  of  February,  1874, 
insured  the  life  of  one  Job  Hayes  for  their  benefit,  in  the  sum 
of  ?12,000  ;  that  Job  Hayes  died  August  19,  1876;  that  James 
F.  Hughes  was  the  guardian  of  appellees,   and  as  such  had 
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charge  and  control  of  the  policy;  that  appellant,  through  it« 
agents  and  servants,  in  order  to  cheat  and  defraud  appellees, 
and  to  obtain  fraudulent  settlement  and  the  possession  of 
said  policy,  on  April  20,  1877,  falsely,  fraudulently'  and  cov- 
inously  and  with  intent  to  cheat  and  defraud  appellees,  rep- 
resented to  Hughes,  the  guardian,  that  said  Job  Hayes  had 
been,  before  the  policy  was  issued,  a  person  who  used  in- 
toxicating liquors  daily  and  habitually;  that  said  statements 
were  false,  and  defendant  when  making  them  knew  them 
to  be  false ;  that  the  guardian  relied  upon  such  statements,  and 
said  defendant  obtained  by  said  fraud  from  said  guardian  the 
agi*eement  to  accept  $6,045,  in  settlement  of  said  policy  and  its 
surrender  to  appellant. 

Pleas  were  filed,  trial  had,  and  a  verdict  for  $9,060  rendered 
in  favor  of  appellees,  and  judgment  being  entered  thereon 
appellant  brings  the  record  to  this  court 

The  foundation  of  this  action  being  the  alleged  fraudulent 
and  false  statements  of  one  Penderga#t,  who  was  the  agent  of 
appellant  in  making  the  settlement  with  Hughes,  the  guardian, 
and  Pendergast  and  Hughes  being  the  only  witnesses  upon  this 
point,  it  will  only  be  necessary  to  notice  their  testimony. 

Hughes  says  that  the  first  thing  he  did  towai*d  collecting 
the  policy  was  to  send  to  the  company  an  overdue  premium. 
He  then  forwarded  the  proofs  of  death,  and  in  March,  1877, 
Pendergast,  the  agent  of  appellant,  visited  Mr.  Hughes  in 
reference  to  the  matter,  but  nothing  was  done,  and  Pender- 
gast left  without  making  any  propositions  of  settlement  On 
the  16th  of  March  suit  w^s  instituted  upon  the  policy,  but  the 
summons  remained  in  the  possession  of  Hughes  until  Pender- 
gast retuiiied.  April  20th  Pendergast  returned^  and  their 
interview  and  settlement  is  fully  shown  by  Mr.  Hughes'  testi- 
mony, which  we  quote  in  full  from  the  abstract 

"Mr.  Pendergast  came  there  on  April  the  20th,  something 
over  a  month  after  this  summons  was  issued.  He  came  to  see 
further  about  the  business,  and  reported  to  me  that  during 
his  absence  he  had  been  down  to  Lawrenceburg,  Indiana, 
where  Job  Hayes  had  formerly  lived,  investigating  the  cor- 
rectness of  hi$  answers  on  his  application,  and  told  me  that  he 
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had  there  found  that  his  answers  to  two  of  those  questions, 
regarding  the  use  of  intoxicating  liquors,  were  false,  and  that 
he  had  found  the  proof  there  to  show  that  they  were  false, 
and  we  discussed  that.  He  also  said  that  he  was  desirous  of 
settling  the  matter,  and  was  willing  to  pay  an  amount  equal 
to  what  it  would  cost  to  defend  a  suit  on  the  policy.  I  asked 
him  wliat  amount  that  was,  and  he  mentioned  the  sum  of 
probably  $2,500  to  $3,000,  and  that  he  would  just  as  soon  pay 
it  as  pay  it  out  in  expenses  in  defending  a  suit ;  that  he  would 
not  feel  like  paying  any  more  than  that  I  told  him  I  could 
not  accept  that,  and  he  iutimated  then  that  he  had  some  other 
defense  to  it  I  asked  him  what  it  was.  I  asked  him  if  it 
was  something  about  his  grandmother,  and  he  laughingly  re- 
plied that  it  was.  Tliat  part  was  passed  between  us  in  a 
jocular  manner,  neither  of  us  attaching  any  importance  to  it — 
at  least  I  did  not,  and  after  a  general  friendly  conversation 
between  us  about  the  matter,  we  went  out  of  the  office.  Tliis 
took  place  in  my  office.  I  don't  remember  of  going  out 
together,  but  perliaps  we  did;  we  both  went  out  anyway.  I 
opened  the  drawer,  and  took  out  the  summons  which  I  had 
in  reserve  for  him,  but  not  while  Fendergast  was  in  there. 
If  I  went  out  with  him  I  afterward  went  back  and  got  it 
Mr.  Fendergast  did  not  know  I  had  the  summons.  I  did  not 
let  him  know  it  I  wanted  to  settle  with  him,  and  if  I  did 
settle  that  was  the  end,  and  if  he  did  not  settle  I  did  not  want 
him  to  leave  town  until  I  got  service  on  him.  He  went  away. 
I  was  not  disposed  to  accept  the  offer,  and  he  was  not  disposed 
to  offer  more,  and  I  got  iny  summons  and  hunted  up  a  deputy 
sheriff  and  handed  it  to  him,  and  while  I  can  not  recollect 
pointing  out  Mr.  Fendergast,  the  probability  is  I  did.  Mr. 
House  served  the  summons  on  him.  After  he  had  been 
served  I  went  into  the  barber  shop  where  he  was.  I  don't 
remember  how  I  knew  he  was  there,  or  whether  I  saw 
him  go  in;  I  only  know  I  went  in  there  and  saw  him  sit- 
ting in  a  chair.  There  was  no  conversation  that  I  recollect 
of  between  myself  and  Mr.  Fendergast  or  anybody  else  rep- 
resenting this  company,  between  the  time  he  left  my  office  and 
the  time  of  serving  the  summons  on  him,  nor  between  the 
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time  he  left  ray  office  and  the  time  I  met  him  in  tlie  barber 
shop,  i  went  in  and  asked  him  if  lie  had  received  the  sum- 
mons and  he  said  he  liad  I  told  him  I  had  been  thinking 
about  the  matter  since  we  had  onr  talk  in  the  office,  and  that  I 
liad  made  up  my  mind  to  make  him  an  offer  or  proposition-— 
he  had  made  me  one  I  liad  not  accepted,  and  I  thought  I 
would  make  him  one,  and  I  proposed  if  he  would  pay  fifty 
cents  on  the  dollar  on  the  amount  due  on  the  policy,  that  I 
would  take  it,  provided  the  mother,  Mrs.  Hayes,  would  consent 
to  it.  I  can  not  say  I  have  a  memory  of  having  told  him  of 
having  consulted  other  parties.  I  did  consult  with  two  or 
three  other  men  in  whom  I  had  confidence  as  to  w^hether  or* 
not  I  had  better  make  such  a  proposition  as  that,  and  detailing 
to  them  what  information  1  had  derived  from  Mr.  Pendergast 
about  the  case,  and  after  consulting  with  them  I  concluded  to 
go  and  make  the  offer.  I  have  no  memory  as  to  whether  I 
told  Mr.  Pendergast  1  had  so  consulted  them.  If  he  remem- 
bers I  did  so  1  have  no  doiibt  it  is  true.  I  approached  him 
and  made  this  proposition  wliile  he  was  sitting  in  the  barber'*s 
chair,  and  it  was  made  dependent  on  my  having  an  opportunity 
of  consulting  Mrs.  Hayes.  I  told  him  she  was  in  Shelby 
County  at  some  distance — in  the  town  of  Shelbyville — and  I 
could  go  to  Shelbyville  on  the  noon  train ;  go  to  see  her  and 
get  back  by  11  o'clock  at  night,  in  time  to  see  him,  and  in  case 
we  settled  it  he  could  go  on  to  Chicago  at  12  or  12:30  o'clock, 
and  that  arrangement  was  made  between  us.  Hti  agreed  to 
wait  while  I  went  to  Shelbyville  and  saw  her.  I  went  out  and 
got  a  team  at  Shelbyville,  and  drove  out  three  or  four  miles  in 
the  country,  and  found  Mrs.  Hayes  where  she  was  visiting,  and 
I  had  a  talk  with  her  about  the  matter.  I  told  her  of  Mr.. 
Pendergast  being  in  Mattoon,  and  what  proposition  I  had  made 
to  him,  and  that  he  had  agreed  to  accept  it  in  case  I  got  her 
to  accept  of  it,  and  I  asked  her  what  she  thought  I  had  better 
do  about  it,  and  her  reply  to  me  was  to  do  as  I  thought  best. 
I  told  her  I  thought  it  was  best  to  make  that  settlement.  I 
then  came  back  to  see  Mr.  Pendergast.  He  made  out  and  gave 
me  two  drafts  of  equal  amounts,  $3,022.50  each,  making  $6,045, 
which  was  fifty  per  cent,  of  the   amount   then   due,  principal 
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and  interest.  I  gave  him  up  the  policy,  and  signed  this  receipt 
he  had  already  prepared.  He  had  the  drafts  and  receipt  pre- 
pared, and  I  signed  the  receipt  and  gave  him  the  policy.  He 
was  expecting  to  go  north  on  the  midnight  train  on  the  Illinois 
Central,  and  probably  had  only  about  an  hour  after  I  would 
get  back,  and  had  these  papers  prepared  to  save  time.  These 
drafts  were  paid.  I  got  the  money,  made  a  report  of  it  to  the 
court,  and  paid  it  out  under  direction  of  the  court  for  the  use 
of  these  children.  The  suit  which  I  commenced  against  the 
company,  and  had  the  summons  served,  I  had  dismissed  at  the 
next  term  of  court.  I  think  these  papers  shown  me  are  all 
the  files  of  that  case.  There  was  a  precipe  and  summons,  and 
then  the  suit  dismissed  without  any  further  paper  being  filed; 
tliere  was  no  declaration.  I  have  no  recollection  when  I  made 
known  to  Mrs.  Hayes  that  1  had  completed  the  arrangement 
or  of  her  saying  anything  about  it.  I  saw  her  frequently. 
She  knew,  of  course,  in  some  reasonable  time,  that  I  had  com- 
pleted the  settlement,  I  don't  know  just  when." 

Mr.  Pendergast's  statement  of  the  settlement  is  substantially 
the  same,  except  he  gives  more  in  detail  what  he  had  learned 
at  Lawrenceburg  as  to  Job  Hayes'  habits  in  reference  to  the 
use  of  intoxicating  liquors. 

The  other  evidence  tends  to  show  that  Pendergast  was  told 
by  parties  in  Lawrenceburg  certain  things  in  reference  to 
Hayes' habit  that  might  lead  on3  inquirer  to  th'i  conclusion 
that  Hayes  had  been  in  tha  habit  of  using  intoxicating  liquors 
to  excess,  and  another  to  a  different  conclusion. 

Altogether  it  may  be  conceded  when  all  the  evidence  taken 
in  this  case  is  considered  it  is  reasonably  clear  that  such  chargj 
against  Hayes  was  not  true.  But  the  question  is  not  what 
were  his  habits  as  developed  upon  a  full  investigation,  but 
did  Pendergast  have  such  informition  at  the  time  he  visited 
Lawrenceburg  as  would  enable  him  to  form  an  honest  opinion 
that  Hayes  had  been  in  the  habit  of  using  intoxicating  liquor 
to  excess.  We  think  he  did.  Again,  Pendergast's  statements, 
even  as  given  by  Hughes,  can  not  be  regarded  as  statements  of 
facts  peculiarly  with  n  his  own  knowledge,  and  upon  which 
Hughes  could  rely  without  making  an  investigation. 
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Ilnghas  says  Pendcrgast's  statccaent  was  ^Hhat  he  had 
found  that  Hayes'  answers  to  two  of  the  questions  regarding 
the  use  of  intox'citiug  liquors  were  false,  and  that  he  had 
found  the  proof  to  show  that  they  were  false."  What  character 
and  quality  of  proof  would  have  sustained  this  charge  was 
and  must  necessarily  be  a  more  matter  of  opinion;  rumors  and 
loose  declarations,  not  legal  evidence  at  all,  might  lead  a  man 
iinlearned  m  the  law  to  suppose  he  had  found  proof  of  some 
disputed  fact,  while  the  same  things  presented  to  the  mind  of 
a  lawyer  would  enable  him  to  say  at  once  that  there  was  no 
value  to  them  as  evidence. 

The  parties  were  standing  at  arm's  length.  ISfo  relation  of 
trust  or  confidence  existed  between  .  them ;  Hughes  luid 
known  for  some  time  that  the  company  was  disputing  the 
claim.  The  means  of  investigating  the  habits  of  Hayes  at 
Lawrenceburg  were  equally  op3n  to  both,  and,  in  fact,  more 
favorable  to  Hughes  than  the  company,  for  th^  reason  that 
Maggie  Hayes,  the  mother  of  appellees,  was  a  sister-in-law  of 
the  deceased  and  had  relations  at  Lawrenceburg. 

It  was  the  duty  of  the  guardian,  if  he  thought  the  statements 
oi  Fendergast  at  all  material  as  to  the  liability  of  the  com- 
pany, to  investigate  for  himself,  and  not  trust  to  the  opinion 
of  the  agent  of  the  company,  ^^that  proof  had  been  found 
sufBcient  to  show  that  Hayes  had  been  in  the  Iiabit  of  tising 
intoxicating  liquors  to  excess," 

Perhaps  there  is  no  one  subject  investigated  in  courts  of 
justice  so  difficult  to  define  and  establish  by  evidence  as  tlie 
charge  that  a  man  is  in  the  habit  of  using  intoxicating  liquora 
to  excess.  The  views  of  men  upon  the  subject  ai*e  so  diverse, 
and  are  so  moulded  by  education  and  prejudice,  that  no  uni- 
form standard  of  judgment  upon  the  subject  is  possible. 

Again,  the  proposition  made  to  Hughes  by  Pendergast  at 
the  time  of  this  statement  was  neglected  and  negotiations 
broken  off.  After  the  summons  was  served  upon  Pendergast^' 
Hughes  upon  his  own  motion  made  another  proposition,  upon 
condition  that  the  mother  of  appellees  should  approve  it, 
which  was  accepted ;  the  mother  did  approve,  and  it  was  com- 
pleted. 
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We  see  nothing  in  the^case  to  justify  the  charge  in  the  dec- 
laration that  the  settlement  was  procured  by  fraud. 

It  is  said  Hughes  had  no  authority  to  make  the  settlement. 
We  express  no  opinion  upon  that  question,  as  that  can  only 
arise  when  the  policy  itself  is  sought  to  be  enforced.  Whether 
he  had  the  power  to  settle  or  not  does  not  arise  in  this  cuse. 

We  see  no  legal  grounds  for  a  recovery  in  this  case,  and 
the  judgment  of  the  Circuit  Court  will  therefore  be  reversed. 

lieversed. 

Finding  of  facts  by  the  court,  to  be  incorporated  in  the  final 
judgment  by  the  clerk : 

The  court  finds  that  the  policy  of  insurance  for  $12,000, 
issued  on  the  16th  day  of  February,  1874,  upon  the  life  of 
Job  Hayes,  for  the  benefit  of  Ellis  W.  Hayes  and  Daniel  D. 
Hayes,  was,  on  the  20th  day  of  April,  1877,  by  James  F. 
Hughes,  guardian  of  said  Ellis  W.  and  Daniel  D.  Hayes,  sur- 
rendered to  the  agent  of  the  said  insurance  company  for  the 
consideration  of  $6,045,  then  paid  to  said  guardian  by  the 
a!gent  of  said  insurance  company. 

The  court  further  find  that  the  charge  in  the  declaration 
that  the  surrender  of  said  policy  was  procured  by  fraud  upon 
the  part  of  said  insurance  company,  or  its  agent  or  agents,  is 
not  supported  by  the  evidence  and  is  not  true  in  fact. 


Je8$£   DrULT 
V. 

Estate  of  William  F.  Johnson,  Deceased. 

Adjudieaticn  qf  Claim  againwt  Estate — Note-^Whether  an  Individual  or 
Partnership  Liabilitjf—rJ^raetiee— Instructions — Degree  <if  Aeeuracy  Re- 
quired* 

1.    Where  the  evidence  is  so  complicated  as  to  render  the  proper  deter- 
mination of  the  issue  doubtful,  great  accuracy  in  the  instructions  is  re-  ' 
quired. 

%  In  the  ease  presented,  in  which  the  question  involved  is  whether  a 
claim  against  an  estate,  based  on  a  note  given  by  the  deceased,  is  an  indi* 
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vidua!  or  partnership  debt,  it  is  held:  That  tne  production  of  the  note  made 
A  prima  facie  ctise  of  individual  indebtedness;  that  an  instruction  to  the 
effect  that  the  plaintiff  '*inu8t  go  further,"  and  show  by  a  preponderance 
of  evidence  that  the  money  was  loaned  to  the  deceased  individually,  was 
misleading,  and  should  have  been  refused;  that  an  instruction  given  as  to 
the  interest  of  certain  witnesses  as  heirs  of  the  deceased,  though  correct  as 
a  proposition  of  law,  was  erroneous,  as  containing  an  argument  which  was 
in  itself  unsound;  that  an  alleged  error,  which  manifestly  did  the  appellant 
no  harm,  is  immaterial,  and  that  an  objection  to  the  answer  of  the  partner 
of  the  deceased  to  a  question  as  to  whether  he  signed  the  note  as  surety, 
was  improperly  sustained. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
lion.  O.  T.  Beeves,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewino,  for  appellant 

Messrs.  John  J.  Morkissey  and  Benjamin  D.  Lucas,  for 
appellees. 

Wall,  J.  The  appellant,  Jesse  Druly,  presented  a  claim 
amounting  to  nearly  $8,000  for  allowance  against  the  estate 
of  Wm.  F.  Johnson,  deceased. 

The  chief  question  in  the  case  was  whether  the  claim  should 
be  allowed  as  the  individual  debt  of  Johnson,  or  as  the  part- 
nership debt  of  Johnson  &  Druly,  a  firm  composed  of  said 
Wm.  F.  Johnson  and  Wm.  M.  Druly,  a  son  of  the  claimant. 
Johnson  wished  to  raise  $6,000,  and  to  accommodate  him  the 
claimant,  who  was  his  father-in-law,  gave  a  mortgage  on  his 
own  land  for  that  sum,  and  the  money  was  paid  over  to  John- 
son, for  which  the  latter  gave  his  note  to  the  claimant  This 
note  is  signed  by  Wm.  F.  Johnson  and  Wm.  M.  Druly. 

The  firm  of  Johnson  &  Druly  were  engaged  in  business  at 
Joliet,  and  the  money  was  put  into  the  firm  business  by 
Johnson.  The  case  was  tried  by  jury,  and  there  was  a  ver- 
f  diet  for  claimant  for  $7,730,  and  that  the  debt  was  tlie  part- 
nership debt  of  Johnson  &  Dimly. 

We  are  very  strongly  inclined  to  the  opinion  that  this  ver- 
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diet  is  against  the  weight 'of  the  evidence  so  far  as  it  finds  the 
chai-acter  of  the  debt  to  bo  partnership  and  not  individual, 
and  to  say  the  least  the  evidence  was  such  as  to  call  for  great 
accuracy  in  the  instructions. 

The  court  gave  the  following  instruction  at  the  instance  of 
the  estate.  "The  court  instructs  the  jury,  that  although  the 
jury  may  believe,  from  the  evidence,  that  plaintiff  got  $6,000, 
and  afterward  loaned  it  to  either  the  deceased,  Mr.  Johnson, 
or  Johnson  &  Dinily,  yet  that  of  itself  does  not  make  out 
a  case  for  the  plaintiff ;  but  the  plaintiff  must  go  further  and 
show  by  a  preponderance  of  the  evidence  that  the  money 
was  loaned  to  the  deceased,  Mr.  Johnson,  individually." 

Of  course  the  burden  of  proof  was  on  the  claimant;  and  to 
the  mind  of  a  lawyer  the  proposition  involved  here  might  be 
clear  enough,  but  as  applied  to  the  evidence  it  might  easily 
mislead  the  jury. 

The  production  of  the  note  made  a  prima  facie  case  of 
individual  indebtedness,  and  while  the  evidence  offered  by  the 
defense  might  tend  to  show  it  was  a  pai^tnership  debt,  and 
therefore  it  might  be  literally  true  that  the  money  was  loaned 
either  to  Johnson  or  to  Johnson  &  Druly,  yet  it  was  for  the 
jury  to  say  how  this  was,  and  it  does  not  follow  that  there 
was  such  ambiguity  or  lack  of  proof  as  to  require  the  plaintiff 
to  "go  further."  Tlie  jury  would  be  left  to  infer  that  if  by 
the  proof  it  was  shown  the  money  was  loaned  to  the  individ- 
ual or  the  firm,  then  there  must  be  some  additional  proof  that 
it  was  loaned  to  the  individual;  whereas  it  might  well  be 
said,  and  we  think  9uch  is  the  state  of  the  evidence,  that 
while  there  was  more  or  less  doubt,  yet  upon  the  whole  the 
preponderance  was  with  the  plaintiff.  The  instruction  was 
calculated  to  confuse  and  mislead  the  jury,  and  should  have 
been  refused. 

The  following  instruction  was  given  at  the  instance  of  the 
estate. 

"  The  court  instructs  the  jury,  for  the  defendant,  that  wit- 
nesses John  O.  Johnson  and  Joseph  McNaught,  under  the 
law,  can  receive  no  part  or  share  of  the  estate  of  the  property 
of  William  F.  Johnson,  deceased,  as  heu's  of  said  deceased, 
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until  all  the  debts  of  said  William  F.  Johnson,  both  individ- 
nally  and  partnership,  ai*e  paid  up.'' 

The- object  was  no  doubt  to  produce  a  favorable  impression 
of  the  witnesses  referred  to  or  to  contradict  anything  unfavor- 
able, produced  by  the  argument  of  counsel. 

The  legal  proposition  here  stated  being  admitted  as  correct, 
yet  the  inference  likely  to  be  drawn  by  the  jury,  that  these 
witnesses  had  no  interest  in  the  result,  would  be  dn'oneous  so 
far  as  John  O.  Johnson  was  concerned.  He  was  a  son  of  the 
deceased,  and  had  a  direct  interest  in  showing  that  this  wa9  a 
partnership  debt.  The  instruction  was  nothing  if  not  an 
argument,  and  as  an  argument  it  was  unsound. 

Com])laint  is  made  of  the  action  of  tlie  court  in  giving  the 
sixth  instruction  a^ked  by  the  estate  with  regard  to  the  muti- 
lation of  tlie  note.  There  is  but  little  if  any  evidence  on 
which  to  base  it,  yet  as  the  jury  found  the  issues  for  plaintiff 
as  to  the  point  involved,  it  manifestly  did  no  harm. 

It  is  also  insisted  there  was  error  in  not  permitting  Wm. 
M.  Druly  to  testify  that  he  signed  the  note  as  surety.  Tlie 
record  shows  the  witness  testified  that  he  did  so  sign  the  note, 
and  that  an  objection  to  this  answer  was  made,  and  by  the 
court  sustained.  It  is  argued  by  counsel  that  the  whole  trans- 
action had  been  detailed  by  the  witness,  and  therefore  this 
question  but  called  for  his  opinion  upon  the  legal  effect  of  it, 
and  that  the  court  did  not  as  a  matter  of  fact  exclude  it  from 
the  jury.  When  the  court  sustained  the  objection  it  was 
equivalent  to  saying  that  the  answer  was  incompetent,  and 
should  not  be  considered  by  the  jury.  While  it  is  true  the 
witness  had  given  in  detail  what  occurred  in  the  transaction, 
yet  we  see  no  reason  why  he  should  not  be  allowed  to  say 
categorically  in  what  capacity,  whether  as  principal  or  sui^ty, 
he  signed  the  note. 

It  is  to  some  extent  a  legal  question  whether  one  is  a  prin- 
cipal or  surety,  or  rather  what  is  the  definition  of  those  terms, 
yet  it  is  in  substance  a  mere  question  of  fact  whether  in  this 
case  the  witness  was  a  party  to  the  loan,  or  whether  he  signed 
the  note  as  principal  or  sm-ety. 

We  deem  it  an  undue  refinement  of  terms  to  exclude  the 
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answer  to  snch  a  qnestion  because  it  involves  the  expression 
of  a  legal  opinion  or  conclusion  of  the  witness. 

This  would  perhaps  not  be  such  error  as  to  warrant  a 
reversal  of  the  case,  inasnj^ch  as  the  witness  gave  quite  fully 
his  knowledge  of  the  whole  transaction.  For  the  error  in 
giving  the  instructions  referred  to,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Meversed  and  renumded. 


People  of  Illinois  ex  rel.  Commissioners  of  High- 
ways 

V. 

Board  of  Supervisors. 

Town  Bri(!ffM--€ounfff  Aid^-Bmergenqf  Clause  €(f  Section  19,  Act  of 
June  23,  1883— Construction  of— Eoidence— Mutilated  Public  Records- 
Presumption  that  Public  Officers  Have  Done  Their  Duty, 

1.  Fpon  a  petition  for  a  writ  of  mandamus  to  require  a  county  to 
contribute  half  of  tiie  tost  of  a  town  bridge  under  the  emergfency  clanFe 
of  Section  19,  Act  of  June  23,  18S8,  it  is  held:  That  an  emergen<7  which 
arose  before  and  continued  until  after  it  went  into  effect  is  within  the 
act;  that  this  construction  does  not  give  the  act  a  retroactive  operation, 
and  that  the  town  is  not  required  to  show  that  it  has  provided  half 
the  funds  necessary  to  build  the  bridge,  it  being  the  duty  of  the  County 
Board,  when  such  fitct  is  not  shown,  to  make  its  appropriation  condi- 
tional. 

2.  In  the  absence  of  other  suspicious  circumstances,  it  is  not  a  sufficient 
ground  for  the  exclusion  of  a  public  record,  when  offered  in  evidence,  that 
some  of  its  leaves  are  missing. 

[Opinion  filed  Angnst  26,  1887.] 

In  BBBos  to  the  Circuit  Oonrt  of  Hancock  County;  the 
Hon.  J.  H.  Williams,  Judge,  presiding. 

Messrs.  Benson  &  Petbbson,  Manisb  &  Milleb  and 
HooKXB  &  Edmunds,  for  plaintiff  in  error. 
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Messrs.  Frank  Halboweb,  States  Attorney,  W.  E.  Masok 
and  O'Habea  &  Scofield,  for  defendant  in  error. 

Conger,  J.  This  was  a  proceeding  by  mandamus  to  re- 
quire the  County  of  Hancock  to  contribute  one-half  of  the  cost 
of  a  bridge  over  Crooked  Creek,  in  the  town  of  St.  Mary's, 
in  said  county.  Trial  was  had  at  the  June  terra,  1885,  of  the 
Hancock  Circuit  Court,  and  judgment  rendered  for  appellees 
for  costs. 

Numerous  erroi-s  are  assigned  upon  the  record,  but  we 
shall  only  notice  those  necessary  to  a  determination  of  the 
rights  of  the  parties. 

On  July  10, 1883,  at  the  July  meeting  of  the  Board  (»f  Su- 
pervisors, the  Highway  Commissionera  of  St.  Mary's  pre- 
sented a  petition  to  the  Board,  representing  that  during  the 
high  water  in  February,  1883,  the  bridge  across  Crooked  Creek 
in  said  town,  on  the  public  highway,  etc.,  was  washed  away  and 
wholly  destroyed;  that  such  highway  had  been  nsed  and 
worked  for  more  than  twenty  years,  and  was  the  most  impor- 
tant one  in  the  township;  that  Crooked  Creek  was  a  large 
and  important  stream,  being  about  110  feet  wide  where  this 
highway  crossed  it;  that  there  was  no  other  wagon  bridge 
across  said  stream  for  a  distance  of  about  nine  miles  above 
and  six  miles  below;  that  such  bridge  had  been  largely  used 
by  the  inhabitants  of  said  town,  and  other  portions  of  Han- 
cock County,  in  caiTying  their  produce  to  market 

The  petition  represents  that  the  immediate  constmction  of 
a  bridge  being  necessary,  and  that  a  delay  in  building  it  would 
be  detrimental  to  the  public  interests,  they  had  proper  plans 
made,  advertised  for  bids,  and  that  upon  due  and  proper  notice, 
and  upon  competition,  the  lowest  bid  received  to  construct  the 
same  was  $4,590,  which  was  a  fair  and  reasonable  price, 
and  that  on  the  22d  day  of  June,  1883,  they  had  let  the  con- 
tract  at  that  price  (not  including  the  approaches,  which  were 
estimated  to  cost  $700),  by  w^hich  contract  the  bridge  was  to 
be  completed  by  the  15th  of  September,  1883. 

The  petition  then  gives  in  detail  the  assessed  value  of  the 
property  of   the  township  as  returned    by  the  assessor,  the 
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amonnts  necessaiy  to  be  expended  for  other  highway  pur- 
poses, etc.,  the  inability  of  the  town,  the  necessity  for  county 
aid,  as  required  by  Sec.  19  of  the  Eoad  and  Bridge  Act  of 
1883,  except  that  it  states  that  the  assessment  had  not  at  that 
time  been  equalized  by  the  State  Board,  and  that  they  had 
not  as  yet  made  the  requisite  levies,  but  that  it  would  be  their 
duty  to  do  so  at  their  meeting  in  the  fall  immediately  preced- 
ing the  meeting  of  the  Board  of  Supervisors  in  September. 

To  this  petition  was  attached  the  sworn  statement  of  the 
Commissioners  that  they  had  made  a  careful  estimate  of  the 
probable  cost  of  such  bridge  and  approaches  thereto,  "and 
that  in  their  judgment  the  sum  of  $4,590,  at  which  the  con- 
tract was  let  for  the  erection  of  the  bridge,  is  a  fair  and  rea- 
sonable cost  for  its  constniction,  and  that  in  theu*  judgment 
and  upon  careful  estimate  the  approaches  thereto  will  cost 
about  the  sum  of  $700;  that  the  construction  of  said  bridge 
and  approaches  is  necessary  and  demanded  by  the  public 
interest,  and  that  said  bridge  and  approaches  will  not  be  made 
more  expensive  than  is  needed  for  the  purpose  desired.". 

The  petition  also  stated  that  the  town,  by  borrowing  money, 
had  made  provision  for  the  payment  of  one-half  the  amount 
necessaiy  to  cunstnict  said  bridge  and  approaclies. 

The  County  Board  postponed  final  action  upon  this  petition 
until  its  meeting  in  September,  1883,  when,  upon  the  12th  of 
that  month,  the  Commissioners  tiled  a  supplemental  petition, 
referring  to  and  making  the  original  petition  a  part  of  the  one 
then  filed,  and  representing,  in  addition,  that  on  the  4th  of 
September,  1883,  being  the  time  fixed  by  law,  they  met  and 
made  a  levy  of  60  cents  for  road  and  bridge  purposes,  and  a 
further  levy  of  20  cents,  as  required  by  Section  15  of  the 
Bead  and  Bridge  Act,  etc.,  and  that  the  major  part  of  the  60 
cents  would  be  needed  for  ordinary  repairs,  etc. ;  whereupon 
the  County  Board  took  final  action  and  refused  the  aid  asked. 

We  think  these  two  petitions,  when  considered  together,  make 
a  good  and  sufficient  petition  under  the  emergency  clause  of 
Sec.  16  of  the  Road  and  Bridge  Act,  and  were  sufficient  if  ti-ue 
to  require  the  County  Board  to  grant  the  relief  asked. 

There  had  been  other  petitions  filed  before  the  present  law 

Vol.   XXI  18 
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took  eflFcct,  whicli  we  do  not  notice,  for  the  reason  that  in  the 
view  we  take  of  the  case  they  are  immaterial. 

It  is  contended  by  appellees  that  the  emergency  arose  nnder 
the  law  of  1879,  by  the  sudden  destruction  of  the  bridge,  in 
February,  1883,  and  can  not  be  regarded  as  coming  within  the 
emergency  clause  of  the  Act  of  1883,  unless  some  new  and 
changed  condition  of  aflFairs  occurred  after  July  1,  1883. 

We  can  not  assent  to  this  construction.  The  language  of 
the  provision  is,  "  that  in  the  case  of  some  emergency  arising 
from  the  sudden  destruction  or  serious  damage  to  a  bridge  or 
its  approaches  when  delay  in  repairing  or  rebuilding  would  be 
detrimental  to  the  public  interest,  such  petition,  etc.,  "  may 
be  presented,  etc." 

Webster  defines  the  word  emergency  as  "any  event  or 
occasional  combination  of  circumstances  which  calls  for  im- 
mediate action  or  remedy;  pressing  necessity;  exigency."  If 
when  the  law  of  1883  took  effect  there  was  a  pressing  neces- 
sity for  immediate  action,  and  delay  would  have  been  detri- 
mental to  the  public  interest,  the  same  emergency  which  arose 
at  the  time  the  bridge  was  destroyed  would  still  exist.  The 
emergency  would  be  a  continuing  one,  calling  for  prompt 
action  upon  the  part  of  the  authorities  from  the  time  of  the 
destruction  of  the  bridge  until  it  should  be  rebuilt. 

The  Supreme  Court,  in  the  case  of  the  Board  of  Super- 
visors of  Logan  County  v.  The  People,  etc,  116  111.  446,  uses 
the  following  language: 

"  It  is  said  that  as  the  old  bridge  was  swept  away  while  the 
law  of  1879  was  in  force,  and  before  the  law  of  1883  went 
into  effect,  the  latter  law  can  not  be  made  to  apply  to  an  emer- 
gency which  arose  before  its  passage.  The  Act  of  1883  went 
into  force  on  July  1, 1883,  and  repealed  the  Act  of  1879,  "in 
regard  to  roads  and  bridges,  etc.,"  which  had  been  theretofore 
in  force  since  July  1,  1879.  If  the  objection  made  is  a  sound 
one,  then  in  case  a  bridge  had  been  suddenly  destroyed  one 
day  before  July  1, 1883,  the  Highway  Commissioners  could  not 
proceed  to  build  a  new  one  in  its  place  and  apply  to  the  County 
Board  "  during  the  progress  of  the  work,  or  after  its  comple- 
tion," for  money  enough  to  pay  for  half  its  cost,  even  though 
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a  delay  in  commencing  the  construction  of  the  bridge  nntil  the 
next  meeting  of  the  Board  would  be  seriouBlv  detrimental  to 
the  public  interests.  Such  a  result  would  not  have  been  in- 
tended by  the  Legislature.  It  makes  no  difference  that  the 
old  bridge  was  destroyed  before  the  new  law  went  into  effect. 

The  water  in  the  creek  continued  so  high  that  work  could 
not  be  begun  on  the  new  bridge  until  after  July  1, 1883.  The 
same  emergency,  therefore,  which  arose  before  that  date,-  con- 
tinued to  operate  as  a  spur  to  prompt  action  after  that  date. 
The  material  lact  was  that  delay  in  rebuilding  would  be  detri- 
mental to  the  public  interest. 

When  such  detriment  to  public  interest  was  threatened, 
it  was  the  duty  of  the  Commissioners  to  let  the'  contract  at 
once ;  it  was  not  material  whether  the  emergency,  which  made 
it  so  injurious  to  indulge  in  delay,  occurred  before  or  after  the 
passage  of  the  new  law. 

It  is  true  that  a  retrospective  effect  will  not  be  given  to  a 
statute  unless  it  clearly  appears  that  such  was  the  intention  of 
the  Legislature.  But  this  act  of  1883  is  not  made  to  have  a 
retroactive  operation  because  a  proceeding  under  it  has  grown 
out  of  an  emergency  that  occurred  before  its  passage.  ISTo 
accrued  rights  are  affected.  No  existing  liabilities  are  in- 
creased or  dim'ni^hed.  The  County  Board  was  liable  to  pay. 
half  the  cost  of  the  bridge  under  the  old  law,  and  it  is  liable 
to  the  same  extent  and  no  more  under  the  new  law.  The 
change  made  by  the  second  provision  of  the  19th  section 
was  merely  in  the  time  of  application  for  an  appropriation. 

Upon  a  given  state  of  facts,  such  application  could  be  made 
by  the  terms  of  that  provision  during  or  after  the  building  of 
the  bridge,  whereas  theretofore  it  could  only  be  made  before 
the  work  on  the  bridge  was  begun." 

Upon  the  trial  below  the  court  excluded  the  record  of  the 
Town  Clerk  of  St,  Mary's  for  the  reason  that  two  leaves  of 
the  record  book  had  been  cut  from  the  book.  No  evidence 
was  offered  tending  to  show  whether  the  absent  leaves  had 
contained  any  part  of  the  records  of  the  town,  or  whether 
they  were  entirely  blank  when  taken  from  the  book. 

The  different  town  clei-ks  were  called,  and  all  stated  they 
knew  nothing  as  to  how  or  when  it  occurred. 
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We  think  there  was  nothing  in  this  fact  alone  authorizing 
the  court  to  exclude  the  book  from  the  consideration  of  the 
jury.  The  be  ok  was  a  public  record,  required  by  law  to  be 
kept  by  public  officers  and  for  the  benefit  of  any  one  interested 
in  the  business  transacted  by  the  town,  and  it  is  to  be  pre- 
sumed until  the  contrary  appears  that  they  have  done  their 
duty,  and  the  right  of  the  public  to  the  use  of  such  i*ecords 
can  not  be  destroyed  by  the  mere  fact,  unaccompanied  by  any 
other  suspicious  circumstance,  that  a  portion  of  the  original 
leaves  of  the  book  are  gone. 

The  whole  controversy,  however,  over  the  introduction  of 
this  book  in  evidence,  including  the  voluminous  arguments 
submitted  upon  the  qiiestion,  is  in  our  opinion  unnecessary,  as 
it  is  not  essential,  under  Sec.  19  of  the  Act  of  1883,  for  the 
town  to  show  that  it  has  provided  one  half  the  funds  necessary 
to  build  the  bridge ;  but  when  the  necessary  facts  as  provided 
in  Sec.  19  appear,  the  County  Board  shall  make  its  appropri- 
ation on  condition  that  the  town  asking  aid  shall  furnish  the 
other  half  of  the  required  amount. 

The  town  may  aver  and  show  the  provision  of  the  funds  on 
its  part,  and  in  such  case  the  appropriation  by  the  county 
phould  be  unconditional;  but  if  such  fact  is  not  shown  the  duty 
of  the  County  Board  to  make  the  appropriation  is  equally  im- 
perative, but  is  conditional,  and  can  be  made  available  by  the 
town  only  when  it  complies  with  its  duty  to  provide  the  other 
half  of  the  means. 

There  are  many  other  errors  assigned  and  urged  upon  our 
attention,  but  we  deem  it  unnecessary  to  notice  them. 

For  the  errors  indicated,  the  judgment  of  the  Circuit  Court 
will  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Beveraed  and  remanded. 
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41    488 

V.  

William  Wikoff  et  al. 

Garnishment — Chap.  62  B.  S. — See,  37  of  Attachment  Act^  not  Applicable 
to  —  Creditor  Recovering  under  Garnishee  Process  not  Required  to 
Share  Proceeds  pro  rata  with  Other  Creditors. 

1.  Under  Sec.  87  of  the  Attachment  Act  other  creditors  bringing 
ordinary  actions  against  the  same  debtor  and  succeeding  in  the  recovery  of 
judgments  at  the  same  term  as  the  attachment  creditor,  are  entitled  to  share 
pro  rata  in  the  proceeds  of  the  attached  property.  But  if  the  attachment 
for  any  reason  fails  to  hold  the  property,  it  will  not  avail  either  the  attach- 
ing creditor  or  others  who  rely  on  the  provisions  of  said  section. 

2.  Sec.  87  of  said  act  does  not  apply  to  garnishee  proceedings  under 
Chap.  62  R.  S.,  and  a  creditor  who  recovers  upon  garnishee  process  under 
said  chapter  is  not  required  to  share  the  proceeds  with  other  creditors. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Eebves,  Judge,  presiding. 

Statement  of  the  case  by  Congee,  J.  This  is  a  conti'oversy 
between  two  sets  of  the  creditors  of  John  R.  Snyder,  who  was 
a  banker,  doing  business  in  Chenoa,  McLean  County,  111.  On 
the  30th  day  of  September,  1883,  Snyder  made  a  deed  of  trust 
of  all  his  property,  both  real  and  personal,  to  John  J.  P. 
OdelL  On  the  4th  of  October,  1883,  William  Wikoff  and 
Alfred  R.  Kidwell  commenced  suit  in  attachment  against 
Snyder.  A  few  days  afterward  William  Linden,  Luther  C. 
Hayes  and  Christian  Clouden  each  commenced  a  suit  in  at- 
tachment against  Snyder.  At  the  following  November  term 
each  of  the  above  named  appellees  recovered  a  judgment 
against  John  R.  Snyder  for  his  claim,  but  not  on  the  attach- 
ment. At  the  same  term  of  court  the  other  of  appellees 
recovered  a  judgment  against  Snyder  by  confession.  At  the 
same  term  of  court  each  of  the  appellants  recovered  a  judg- 
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ment  by  confession  against  Snyder.  Afterward  during  tLe 
same  term  (Snyder  having  pleaded  to  the  attachment)  a  trial 
was  had  on  the  attachment  in  the  Kidwell  case  and  judgment 
rendered  for  the  plaintiff;  from  which  judgment  Snyder 
prayed  an  appeal  to  this  court.  During  the  same  term  of 
court  appellees  filed  in  said  case  an  intervening  petition  in 
which  they  claimed  that,  by  reason  of  having  obtained  a  judg- 
ment in  the  same  term  of  court  in  which  the  judgment  in 
attachment  was  rendered,  they  were  entitled  to  share  in  the 
proceeds  of  all  property  attached  and  garnished.  The  court 
took  that  matter  under  advisement,  and  Snyder  prosecuted 
his  appeal  from  the  judgment  in  attachment^  and  on  heai-mg, 
thi^  coui-t,  on  error  confessed,  reversed  the  judgment. 

An  execution  was  issued  on  each  of  the  several  judgments 
in  favor  of  appellees  and  returned   "  no    projjcrty  found.'* 

On  the  return  of  such  executions  each  of  the  appellees 
swore  out  a  writ  of  garnishment,  which  writs  were  served  on 
John  J.  P.  Odell,  and  the  Union  National  Bank,  and  various 
other  parties,  making  twenty-one  suits  in  garnishment  All 
these  suits  in  garnishment  were  afterward,  by  agi-eement  and 
consent  of  all  parties,  consolidated  into  this  one  case,  and  was 
entitled  J.  R.  Snyder  for  the  use,  etc.,  vs.  John  W.  Bryant, 
et  al.  Yarious  answers  were  made  by  the  garnishees  to  the 
interrogatories  filed,  some  admitted  and  some  denied  indebted- 
ness, and  afterward  the  court,  on  motion  of  the  plaintiffs,  ap- 
pointed receivers  to  take  charge  of  the  property. 

On  the  13th  day  of  November,  1884,  each  of  the  plaintiffs 
in  the  said  attachment  suits  released  all  property  attached  and 
dismissed  as  to  all  garnishees. 

On  September  17,  1885,  the  attachments  in  each  and  all  of 
the  attachment  suits  were  dismissed. 

The  same  persons  were  summoned  as  garnishees  in  the 
gaimishee  suits  who  had  been  garnished  in  the  attachment 
suits,  and  for  the  purpose  of  reaching  the  same  property. 

By  means  of  the  garnishee  proceedings  quite  a  large 
amount  of  property  was  reached  and  made  available  for  tlie 
purpose  of  being  applied  toward  satisfying  the  judgments  of 
appellees,  but  the  amount  obtained  was  not  sufficient  to  satisfy 
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them.  In  order  to  obtain  what  was  reached  it  was  necessary 
for  appellants  to  secure  to  the  Union  National  Bank,  of  Clii- 
cago,  one  of  the  garnishees,  something  over  $10,000,  it  hold- 
ing it  as  collateral  for  a  debt  exceeding  $10,000. 

After  the  recovery  of  the  judgments  before  mentioned  in 
favor  of  appellants,  John  R.  Snyder  removed  to  Oregon,  and 
appellants  each  commenced  an  action  of  debt  on  his  judgment 
that  he  had  previously  recovered  by  confession.  Summons 
in  each  case  was  sent  Mr.  Snyder  in  Oregon,  and  he  there  ac- 
knowledged services  on  the  summons,  and  that  was  the  only 
service  had  on  Snyder. 

Afterward,  and  at  the  same  term  of  court  in  which  the 
attachments  were  dismissed,  each  of  the  appellants  took  judg- 
ment against  Snyder.  Npvember  28,  1885,  the  court  made 
an  order  of  distribution  of  the  proceeds  of  the  property 
garnished,  ordering  it  distributed  among  appellees  till  each  of 
such  judgments  was  satisfied  except  four  judgments,  including 
that  of  Kidwell. 

On  the  hearing  of  that  motion  for  an  order  of  distribution, 
ap])ellants  contended  that  the  order  should  be  made  distrib- 
uted ^ro  ra^a  among  appellants  and  appellees.  The  court  re- 
fused to  make  such  an  order  but  ordered  it  distributed  among 
appellees,  and  from  that  order  this  appeal  is  prosecuted. 

Messrs.  W.  E.  Hughes  and  J.  S.  Ewino,  for  appellants. 

The  entire  matter  oipro  rata  distribution  of  attached  prop- 
erty is  one  strictly  of  statutory  regulation,  and  when  the  Leg- 
islature has  clearly  declared  its  intention  the  courts  have  no 
power  to  depart  from  the  plain  language  of  the  statute  for 
the  purpose  of  establishing,  as  they  may  suppose,  a  more 
equitable  rule.  Rucker  v.  Fuller,  11  111.  223;  Jones  v.  Jones, 
16  111.  117. 

The  judgment  of  the  Circuit  Court  in  its  order  of  distribu- 
tion was  erroneous,  and  will  have  to  be  reversed  for  the  reason 
that  appellants  are  clearly  within  the  classes  of  creditors  for 
whom  the  law  of  Illinois  preserves  all  the  attached  property, 
whether  levied  on  or  in  the  hands  of  a  garnishee  at  the  time 
the  first  attachment  is  sued  out  and  served.     Reeve  v.  Smith, 
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113  111.  47;    National  Bank  of  America  v.  Indiana  Banking 
Company,  114  111.  483. 

The  Legislature  intended  to  do  two  things :  1st,  to  sequester 
not  a  part,  but  all  the  property  of  the  debtor  in  an  attachment 
suit  which  may  be  levied  on  or  in  the  hands  of  garnishees 
from  the  moment  the  writ  is  served  until  linal  judgment  passes 
one  way  or  the  other  in  one  of  the  attachment  suits ;  2d,  to 
shut  out  from  any  participation  therein,  every  creditor  who 
takes  a  judgment  by  confession  or  weakly  dismisses  his  attach- 
ment suit 

Messrs.  Kerrick,  Lucas  &  Spencer,  for  appellees. 

These  suits  were  commenced  under  the  Garnishment  -Act 
and  not  under  the  Attachment  Act,  and  there  is  no  provision 
in  the  Garnishment  Act  similar  to  that  in  Sec.  37  of  the 
Attachment  Act.  It  is  well  settled  by  all  the  authorities  that 
the  first  suit  in  garnishment  in  which  service  is  had  on  the 
gai-nishee,  is  prior  in  right  to  the  subsequent  garnishees. 
Wilder  v.  Weatherhead,  32  Vt.  765;  Erskiiie  v.  Stoley,  12 
Leigh,  406;  Moore  v.  Holt,  10  Grat.  284;  Talbot  v.  Harding, 
10  Mo.  350;  Johnson  v.  Griffin,  2  Cranch,  199;  Arledge  v. 
White,  1  Head,  241 ;  Bergman  v.  Sells,  39  Ark.  97;  Waples 
on  Attachment  and  Garnishment,  488  ;  Drake  on  Attachment, 
Sec.  455-456. 

Appellants  are  not  garnisheeing  creditors  of  Snyder,  but 
base  their  claims  simply  and  solely  on  the  fact  that  at  the 
same  term  that  the  attachments  were  dismissed  they  each 
recovered  a  judgment  in  debt  against  Snyder. 

"  In  garnishment  cases  as  in  case  of  a  levy,  attachments  take 
precedence  in  the  order  of  their  service."  Drake  on  Attach- 
ment, Sec.  455.  This  rule  does  not  apply  to  attachments  in 
this  State  because  our  statute  has  expressly  otherwise  provided. 
But  we  insist  it  is  the  rule  in  the  absence  of  some  statutory 
provision  to  the  contrary,  and  there  is  none  applicable  to  the 
Garnishment  Act. 

Conger,  J.  The  controversy  in  this  case  grows  out  of  the 
proper  construction  to  be  given  section  37  of  the  Attachment 
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Act,  which  is  as  follows :  "  All  judgments  in  attachments 
against  the  same  defendant  returnable  at  the  same  toi  m,  and 
all  judgments  in  suits  by  summons,  capias^  or  attachment 
against  such  defendant,  recovered  at  that  term  or  at  the  term 
when  the  judgment  in  the  first  attachment  upon  which  judg- 
ment shall  be  recovered  is  rendered,  shall  share  pro  rata 
according  to  the  amount  of  the  several  judgments,  in  the  pro- 
ceeds of  the  property  attached,  either  in  the  hands  of  agai-- 
nishee  or  otherwise.  Providedy  when  the  property  is  at- 
tached while  the  defendant  is  removing  the  same,  or  after  the 
same  has  been  removed  from  the  county,  and  the  same  is  over- 
taken and  returned,  or  while  the  same  is  secreted  by  the  de- 
fendant or  put  out  of  his  hands  for  the  purpose  of  defrauding 
his  creditors,  the  court  may  allow  the  creditor  or  creditors 
through  whose  diligence  the  same  shall  have  been  secured,  a 
priority  over  other  attachments  or  judgment  creditors." 

As  we  underatand,  the  construction  of  this  section  insisted 
upon  by  appellants,  is,  that  when  one  sues  out  an  attachment, 
and  a  final  decision  of  the  case  is  reached  by  a  judgment  be- 
ing recovered  by,  or  against,  such  attaching  creditor,  that  all 
other  persons  who  recover  judgments  against  such  attach- 
ment debtor,  in  accordance  with  the  provisions  of  Sec.  37, 
are  entitled  to  share  pro  rata  in  the  proceeds  of  the  attached 
property.  We  can  not  assent  to  this  view.  We  think  the 
section  is  intended  to  apply  when  the  attachment  is  made  suc- 
cessful by  the  attaching  creditor  recovering  a  judgment 
agai  st  his  debtor,  and  not  when,  as  in  this  case,  the  attach- 
ment fails,  and  judgment  goes  against  the  attaching  creditor 
for  the  costs  of  suit. 

When  an  attachment  issues  it  lays  hold  of  and  appropriates 
the  debtor's  property,  keeping  it  in  the  custody  of  the  law 
until  such  time  as  it  may  be  needed  to  satisfy  the  creditors' 
demand. 

By  Sec.  37,  other  creditors  bringing  ordinary  actions 
against  the  same  debtor  and  succeeding  in  recovering  judg- 
ments at  the  same  term  as  the  attachment  creditor,  may  make 
the  one  attachment  a  foundation  for  claiming  a  share  of  the 
proceeds  of  the  attached  property.     But  if  the  attachment 
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from  any  reason  loses  its  vitality  and  is  unable  longer  to  liold 
the  property,  its  usefulness  is  gone  and  it  will  no  longer  avail 
either  to  the  attaching  creditor  or  to  others  relying  upon  the 
provisions  of  Sec.  37. 

Others  of  the  appellees  beside  Kidwell  having  obtained 
judgmontd  against  Snyder,  by  confession,  issued  executions 
upon  such  judgments,  which  were  afterward  duly  returned, 
"no  property  found."  On  the  return  of  these  executions  the 
plaintiffs  sued  out  under  the  provisions  of  chapter  62,  entitled 
^*  Garnishment,"  writs  of  garnishment,  and  had  such  writs 
served  upon  various  persons  having  effects  of  said  Snyder  in 
their  hands,  and  appellants  also  insist,  as  we  understand  their 
position,  that  they  are  entitled  to  share  in  the  property  and 
effects  thus  reached  by  garnishment  by  vu'tue  of  said  Sec.  37 
of  the  Attachment  Act. 

We  think  this  Sec.  37  has  no  application  whatever  where 
garnishee  process  is  taken  out  under  Chap.  62.  .  When  proceed- 
ing under  that  chapter,  each  creditor  gets  what  he  can  and  is 
not  required  to  share  with  other  creditors,  unless  they  have 
succeeded  in  garnishing  the  same  person  or  property. 

By  Sec.  6  of  the  Attachment  Act,  provision  is  made  not  only 
for  attaching  the  debtor's  property  but  also  for  summoning 
other  persons  as  garnishees,  and  it  is  property  and  effects  thus 
seized  or  garnished  by  the  attachment  writ  that  is  required 
by  Sec.  37  to  be,  under  certain  circumstances,  divided  out 
among  the  creditors. 

We  think  the  court  held  properly  in  excluding  appellants 
from  participation  in  the  property  and  effects  reached  by 
the  garnishee  process  issued  under  and  by  virtue  of  chapter 
62,  and  the  judgment  will  therefore  be  affirmed. 

AjjiTmed. 
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William  R.  Seago  and  Elizabeth  Foils 

V. 

The  Peoile,  use  of  Luella  J.  Reddish. 

Guardian's  Seportn  though  Approved,  Impeachable  for  Fraud — Jetton 
against  Guardian  and  Surety  to  Recover  Balance — Order  of  Probate  Court, 
not  Conclusive — Witnesses — Surety — Competency  of — Sec,  2,  Ch.  51,  B.  S,, 
and  First  Exception — Construction  of. 

1.  The  order  of  a  Probato  Courfc,  finding  the  amount  due  from  a  guard- 
ian, though  generally  conclusive  against  the  guardian  and  sureties,  may  be 
impeached  for  fraud. 

2.  Sec.  2,  Ch.  51,  R.  S.,  and  the  first  exception  thereto,  when  construed 
together,  do  not  exclude  the  evidence  of  the  adverse  party  to  a  suit,  brought 
by  an  **  heir"  to  enforce  a  right  not  claimed  by  inheritance,  as  to  facts  oc- 
curring during  the  minority  of  the  plaintiff. 

3.  In  an  action  against  a  guardian  and  surety  to  recover  a  balance  shown 
to  be  due  by  a  report  of  the  guardian,  which  had  been  duly  approved  by  the 
Prolmte  Court,  it  is  held:  That  a  former  sworn  report  of  the  guardian-, 
which  shows  a  much  less  balance  to  be  due,  the  ward  being  therein  charged 
for  board,  is  admissible  in  support  of  a  plea  charging  fraud,  and  thr.t 
the  surety  is  a  competent  witness  for  all  purposes,  the  suit  not  being 
brought  by  the  plaintiff  as  an  heir. 

[Opinion  filed  August  26,  1886.] 

Appeal  from  the  Circuit  Court  of  Jersey  County;  the 
Hon.  G.  W.  Hebdman,  Judge,  presiding. 

On  the  23d  of  October,  1875,  Elizabeth  Eeddish  (now 
Foyles)  was  appointed  by  the  Probate  Court  of  Jersey  County 
gnardiiin  of  her  five  minor  children,  including  Luella  J.  Red- 
dish. She  was  required  to  give  bond  with  two  sureties  in  the 
penal  sum  of  $1,700.  The  bond  was  given,  purporting  to  be 
executed  by  Nathan  Campbell  and  W.  E.  Seago,  the  appel- 
lant. 

On  the  23d  of  August,  1878,  she  made  a  report  showing 
that  she  had  on  hand  as  guardian  of  said  wards  the  sum  of 
$492.30.  Again,  on  the  12th  of  January,  1884,  she  made, 
swore  to  and  filed  her  report  showing  the  fund  exhausted  in 
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the  support  of    her  children,  except  the  sum  of  $17.     This 

report  was  filed,  but  no  action  was  taken  upon  it.     Again,  on 

June  17,  1884,  she  made  report,  disclaiming  any  credits  for 

the  support  of  the  wards,  and  charging  herself  with  interest 

on  the  fund  from  August  20,  1878,  to  June  17,  1884,  making 

a  total  due  her  wards  of  $664.10.     This  report  was  approved 

by  the  County  Court,  and  immediately  thereafter,  on  July  21, 

1884,  suit  was  commenced  on  her  bond  by  Luella  J.  Reddish 

to  recover  her  shai*e  of  the  said  $664.10. 

The  guardian  at  the  time  of  this  last  report  was  utterly 

insolvent    Defendant  Seago  filed   several  pleas,  on  which 

issue  was  joined. 

1st     He  denies  the  execution  of  the  bond. 

2d.  That  the  report  showing  a  balance  due  the  wards  was 
fraudulent  and  that  there  was  nothing  due  them  from  their 
guardian. 

3d.  That  the  whole  of  the  fund  belonging  to  the  wards 
had  been  expended  by  their  guardian  in  their  necessary 
support 

In  the  progress  of  the  trial  below,  defendant,  Elizabeth 
Foyles,  was  called  to  testify  that  Seago  had  promised  to  ex- 
ecute the  bond  as  her  surety,  and  among  other  witnesses, 
Benj.  Durnham  and  wife  were  also  called  to  testify  concern- 
ing alleged  admissions  of  Seago  that  he  had  executed  the 
bond.  Mr.  Seago  was  then  called  and  te:tified,  denying  such 
promise  and  admissions,  and  was  asked  whether  he  executed 
the  bond.  The  court  holding  he  was  incompetent  by  reason 
of  his  interest,  refused  to  allow  him  to  testify  upon  that 
question. 

In  support  of  the  plea  of  fraud  as  to  the  report  of  the 
guardian,  appellant  Seago  oflFered  in  evidence  the  sworn 
report  of  the  guardian,  dated  January  12,  1884,  showing  only 
a  balance  of  $17  in  hand,  the  proof  showing  that  Luella  J. 
Eeddish  was  present  when  it  was  made.  The  court  holding 
that  the  sureties  were  concluded  by  the  report  of  the  guard- 
ian, refused  to  admit  the  report.  Evidence  was  also  offered 
by  appellant  Seago  tending  to  show  that  the  whole  of  the 
sum  of  $492.30  was  necessarily  exhausted  in  the  support  of 
these  five  children,  which  the  court  refused  to  admit. 
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The  trial  resulted  in  a  verdict  and  judgment  against  appel- 
lant for  $143.93,  to  reverse  which  this  appeal  is  prosecuted. 

Messrs.  Bjbown  &  Kirbt,  for  appellants. 
.  The  court  below  erred  in  refusing  to  permit  the  appellants 
to  introduce  pertinent  evidence  tending  to  show  that  the 
money  of  the  ward  had  been  necessarily  expended  in  support 
of  the  ward,  and  that  there  was  no  fund  in  the  hands  of  the 
guardian  belonging  to  the  ward  at  the  time  the  suit  was 
instituted. 

When  attacked  for  fraud,  ft  may  be  shown  that  the  guard- 
ian's report  is  not  tinie,  and  especially  so  when  the  question 
was  expressly  raised  by  the  pleading,  and  there  was  evidence 
tending  to  show  that  the  beneficial  plaintiff  was  a  party  to 
the  alleged  fraud.  The  approval  of  the  report  made  it  only 
prima  facie  evideuQe  of  its  correctness,  which  was  subject  to 
be  rebutted  in  a  proper  case  by  competent  evidence.  Bond  v. 
Lockwood,  33  Dl.  212. 

Upon  proof  of  fraud  in  its.  procurement,  the  allowance  of 
the  account  of  the  guardian  would  be  of  no  avail  to  the  par- 
ties claiming  the  benefit  of  it.  Lynch  v.  Rotan,  39  111.  14  ; 
Bruce  v.  Doolittle,  81  111.  103 ;  Roth  v.  Roth,  104  111.  35. 

All  cases  holding  that  a  report  of  a  guardian  is  conclusive 
on  his  sureties,  are'  subject  to  the  exceptions,  "  unless,  indeed, 
they  could  impeach  it  for  fraud  or  collusion."  Ream  v.  Lynch, 
7  111.  App.  161 ;  Freeman  on  Judgments,  Sec.  2501  ;  Mfg. 
Co.  V.  Worster,  45  N.  H.  110. 

The  limitation  to  the  rule  of  conclusiveness  of  a  judgment 
is  that  it  may  be  shown  that  it  was  obtained  by  fraud  or  gross 
abuse  of  the  process  of  the  court  or  a  flagrant  departure  from 
the  ordinary  course  of  judicial  procedure.  Roth  v.  Roth,  104 
111.  35. 

The  court  erred  in  refusing  to 'allow  the  witness,  W.  R. 
Seago,  to  testify  as  to  whether  he  sigrned  the  bond  in  suit. 

To  justify  the  exclusion,  it  must  appear  that  the  matter 
occurred  during  the  life  of  the  ancestor.  Mahoney  v. 
Mahoney,  65  HI.  406. 
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Messrs.  Hamilton  &  Slaten,  for  appellee. 

Where  fraud  is  relied  upon  as  a  defense  it  mast  be  specific- 
ally pleaded  by  the  defendants,  and  the  plea  must  set  out 
particularly  the  facts  constituting  the  fraud.    Slack  v.  McLagan, 

15  III.  242  ;  Jones  v.  Albee,  70  III.  84 ;  Beatty  v.  Nickerson,. 
73  HI.  605  ;  Hopkins  v.  Woodward,  75  HI.  62 ;  Cole  v.  Joliet 
Opera  House  Co.,  79  111.  96. 

The  intendments  and  presumptions  are  all  in  favor  of  the 
regularity,  correctness  and  validity  of  all  the  proceedings  of 
the  County  Court  in  the  matter  of  the  apix)intment  and  su- 
pervision of  guardians  until  the  contrary  is  shown,  and  it  is  not 
necessary  that  all  the  facts  and  circumstances  which  justify  its 
action  shall  affirmatively  appear  upon  the  face  of  the  pro- 
ceedings.    Propst  V.  Meadows,  13  111.  157;  Mitchell  v.  Mayo, 

16  111.  83 ;  People  v.  Gray,  72  111.  343  ;  Housh  v.  People,  66 
111.  178. 

The  evidence  here  sought  to  be  introduced  to  impeach  the 
correctness  of  the  report  of  June  17,  1884,  and  to  show  that 
the  guardian  had  expended  the  funds  of  her  wards  in  their 
necessary  support,  should  have  been  introduced  in  the  County 
Court  at  the  time  of  the  presentation  of  the  guardian's  report 
there,  and  if  the  surety  was  not  satisfied  with  the  action  of 
that  court  his  only  remedy  was  by  appeal  to  the  Circuit  Court 
under  the  statute.  Ealston  v.  Wood,  15  111.  159 ;  Housh  v. 
People,  66  III.  178. 

Conger,  J.  We  think  the  court  erred  in  excluding  from 
the  jury  the  report  made  by  Mrs.  Foyles  on  the  12th  of  Jan- 
uary, 1884.  It  tended  to  show  that  originally  the  mother  in- 
tended to  charge  her  daughter  Luolla  for  board  at  the  rate 
of  fifty  cents  per  week,  and  if  such  was  her  intention  and  she 
actually  furnished  her  daughter  with  such  board,  at  reasonab'o 
prices,  it  would  have  been  pro  tanto  a  payment  to  her  daugh- 
ter of  which  the  sureties  upon  her  bond  could  avail  them- 
selves, notwithstanding  the  mother  might  afterward  desire  to 
be  charged  with  it  solely  for  the  purpose  of  enabling  her 
daughter  to  recover  from  the  sureties. 

There  being  a  plea  charging  fraud  in  the  settlement,  claimed 
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to  be  conclusive  as  to  the  guardian  and  sureties,  all  evidence 
tending  to  show  such  fraud  was  competent. 

The  order  of  the  Probate  Court  finding  the  amount  due 
from  the  guardian,  while  generally  conclusive  upon  such 
guardian  and  the  sureties,  like  everything  else  may  be  im- 
peached for  fraud.  Araimon  v.  People,  11  111.  6;  lialston 
V.  Wood,  15  m.  159.  Under  the  same  plea  we  think  the 
evidence  offered  as  to  the  financial  condition  of  the  family 
should  liave  been  admitted. 

We  think  Seago,  the  surety,  was  a  competent  witness 
for  all  purposes  and  that  he  is  not  excluded  either  by  the 
second  section  of  chapter  51  or  the  first  exception  to  said  sec- 
tion. Appellee  Reddish  was  in  no  sense  suing  as  an  heir. 
She  was  seeking  to  recover  from  her  guardian  and  Seago  the 
surety  upon  the  guardian's  bond,  which  was  a  contract  entered 
into  after  her  money  and  property  had  deecended  from  her 
father  and  become  vested  in  her  as  her  own  property. 
Whether  the  funds  that  passed  into  her  guardian's  hands 
came  from  her  father  by  descent  or  was  the  gift  of  some  liv- 
ing friend  or  relative,  or  the  wages  of  her  own  labor,  could 
not  make  the  slightest  diange  in  her  rights.  Her  claims 
upon  the  guardian  and  sureties  and  their  obligations  to  her 
would  be  precisely  the  same  in  either  case;  so  that  in  no  sense 
can  it  be  said  she  was  suing  as  an  heir. 

But  it  is  insisted  that  the  first  exception  to  Sec.  2,  Chap. 
51,  prevents  Seago  from  testifying  to  facts  occurring  before 
appellee  attained  her  majority. 

This  exception  must  be  construed  in  connection  with  the 
second  section  and  it  will  be  observed  that  it  is  not  every 
guardian  that  can  avail  himself  of  the  provisions  of  section 
two,  for  it  is  only  where  a  guardian  or  trustee  ^^of  any  m  h 
heir  "  sues  or  defends  that  the  adverse  party,  or  person  directly 
interested,  is  prevented  from  testifying.  To  make  this  sec- 
tion available,  the  ward,  whom  the  guardian  represents,  mnst 
be  an  heir^  one  seeking  to  enforce  or  recover  some  right 
claimed  by  inheritance  from  some  deceased  person.  It  fol- 
lows, therefore,  that  the  first  exception  means  when  the  guard- 
ian of  a  ward  who  is  an  ^^heir  of  any  deceased  person,"  sues 
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or  is  sued,  as  a  party  or  interested  person,  may  not  testify  to 
facts  occurring  before  such  ward  attains  majority. 

Because  of  the  refusal  by  the  Circuit  Court  to  permit  this 
testimony  to  go  to  the  jury,  the  judgment  of  the  Cii*cuit 
Court  will  be  reversed  and  the  cause  remanded. 

Jieversed  cmd  remandecL 


80  Ml  C  C.  Howdyshell  and  James  B.  Speeb 

V. 

Mary  H.  Gary. 

Landlord  and  Tenant — DistresB — Conafruefion  of  Statute — Proceedings 
against  Original  Tenant — Property  of  Assignee  can  not  he  Taken — Action 
of   Trespass — Excessive    Damages — Recoupment — Instructions, 

1.  In  a  proceeding  against  the  original  tenant  the  landlord  can  not  die- 
train  the  goods  of  said  tenant's  assignee,  although  they  formerly  belonged 
to  the  tenant  and  are  found  on  the  demised  premises. 

2.  In  an  action  of  trespass  to  recover  damages  for  wrongfully  taking 
and  selling  the  plaintiff*s  goods  under  a  distress  warrant  against  his  as- 
signor, it  is  held:  That  under  the  evidence  the  verdict  for  $1,500  damages 
is  excessive;  that  it  was  error  to  instruct  the  jury  that  the  selling 
price  of  the  goods  at  the  sale  under  the  distress  warrant  could  not  be 
considered  as  evidence  of  the  value  of  the  property,  and  that  the  abandon- 
ment of  the  lease  did  not  entitle  the  landlord  to  recover  by  way  of  recoup- 
ment the  rent  to  accrue,  the  extent  of  his  right  to  recover  being  limited  to 
the  damages  sustained. 

[Opinion  filed  August  30,  1886.] 

Appeal  from  the  Circuit  Court  of  Ford  County;  the  Hon. 
O.  T.  Eeeveb,  Judge,  presiding, 

Messrs.  Tipton  &  Mopfett,  for  appellants. 

Our  statute  has  modified  the  common  law  so  as  to  exempt 
property  of  a  stranger  and  enlarged  so  as  to  allow  seizure  in 
distress  of  any  of  the  property  of  the  tenant  in  the  county. 
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Bnt  all  modifications  of  common  law  are  to  be  strictly  con- 
strued, and  tinder  the  construction  placed  npon  snch  modifica- 
tion, the  property  that  comes  within  the  definition  of  "  prop- 
erty of  a  stranger"  must  be  that  which  is  brought  and  placed 
on  the  promises  by  a  stranger,  and  not  that  which  is  de- 
rived from  the  tenant  and  allowed  to  remain  on  the  prem- 
ises. If  property  is  purchased  of  a  tenant  before  the  pur- 
chaser can  depriye  the  landlord  of  his  right  of  distress^  as 
to  the  property  so  purchased,  he  must  remove  it  from  the 
premises  before  the  landlord  seizes  it  in  disti^ss.  0'H!ara  v. 
Jones,  46  HI.  288 ;  Hadden  v.  Knickerbocker,  70  111.  677  ; 
Eames  v.  Mayo,  6  HI.  App.  334 ;  Hastings  v.  Belknap,  1  Den. 
190 ;  Herron  v.  Gill,  112  111.  247, 

While  there  is  no  lien  on  such  property  of  the  tenant  for 
the  rent,  still  there  is  the  right  to  seize  it  as  long  as  it  remains 
on  the  premises. 

As  assignee,  appellee  stood  simply  in  the  place  of  J.  S. 
Gary,  Jr.,  her  assignor — liable  for  all  covenants  in  the  lease, 
for  all  obligations  in  the  lease  contained — and  the  property 
therein  was  subject  to  same  burdens  in  respect  thereto  by  the 
appellant,  Speer,  as  landlord,  as  it  was  if  the  bill  of  sale  had 
never  been  -made,  as  long  as  property  remained  on  the  prem- 
ises. Coles  y.  Marquan,  2  Hill,  447 ;  Babcock  v.  Scoville,  56 
HI.  461 ;  WebBter  v.  Uichols,  104  HI.  160 ;  LeGier  v.  Green, 
61  Tex.  128 ;  O'Hara  v.*  Jones,  46  111.  288;  Patty  v.  Boyle, 
56  Miss.  491. 

There  was  no  sufilcient  delivery  of  the  property  in  question 
by  J.  S.  Gary,  Jr.,  to  Mary  H.  Gary,  appellee,  to  pass  title  to 
her  as  against  appellant.  Richardson  v.  Hardin,  88  111.  124  ; 
Lewis  V.  Swift,  54  111.  436 ;  LeFover  v.  Mires,  81  111.  456  ; 
Bumell  V.  Kobertson,  5  Gilm.  282. 

The  evidence  discloses  no  legal  possession  taken  under  the 
chattel  mortgage.     Gaines  v.  Becker,  7  111.  App.  315. 

Appellee,  under  the  bill  of  sale  which  she  claims,  takes  an 
assignment  of  the  leasehold  interest  of  assignor  in  the  prem- 
ises demised  to  him.  As  such  assignee,  she  became  liable  for 
all  rent  that  became  due  under  said  lease  after  she  became 
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Buch  assignee.    Babcock  v,  Scoville,  56  HL  461 ;  Webster  v. 
Nichols,  104  IlL  160. 

Messrs.  Cook  &  Moffett,  for  appellee. 

The  statute  limits  the  right  of  distress  to  the  goods  of  the 
tenant  •  Gray  v.  Eawson,  11  IlL  527 ;  Uhl  v.  Dighton,  25  111. 
154. 

In  none  of  the  cases  cited  by  appellants  does  it  appear  that 
property,  Other  than  crops,  in  the  hands  of  a  lana  Jlde  pur- 
chaser was  held  subject  to  the  landlord's  lien,  and  this  without 
regard  to  the  question  of  removal. 

It  is  not  necessary  that  "  property  that  comes  within  the 
definition  of  *  property  of  a  stranger'  must  be  that  which  is 
brought  and  placed  on  the  premises  by  a  stranger."  Gilbert 
V.  Moody,  17  Wend.  354. 

The  sale  was  complete  and  title  proved.  Ives  v.  Hulce,  14 
111.  App.  389;  May  v.  Tallman,  20  111.  443 ;  Hart  v.  Wing,  44 
111.  141. 

At  common  law  landlord  can  only  distrain  for  rent  due. 
Taylor's  Landlord  and  Tenant,  Sec.  573. 

Trespass  will  lie  for  an  illegal  distress.  Taylor's  Landlord 
and  Tenant,  Sec.  768. 

Any  unlawful  interference  with  the  property  .of  another  is 
sufficient  to  maintain  this  action.  Allen  v.  Crary,  10  Wend. 
349;  Connah  v.  Hale,  23  Wend.  462. 

What  the  property  sold  for  at  sale  is  not  competent  to  prove 
value.     Whitaker  v.  Wheeler,  44  111.  440. 

Wall,  J.  This  was  an  action  of  trespass.  It  appears  that 
J.  S.  Gary  leased  certain  lots  in  the  town  of  Gibson,  upon 
which  he  erected  works  for  the  manufacture  of  flax.  Tlie 
lease  was  in  writing  and  was  to  run  five  years  from  July  10, 
1882.  Gary  failed  and  transferred  the  property  to  his  mother, 
the  appellee,  living  in  Ohio,  who  sent  another  son  to  take 
charge  of  the  property  and,  as  it  seems,  determined  to  aban- 
don the  business  and  began  to  remove  the  machinery.  At 
this  point  Speer,  the  lessor,  claiming  there  was  due  him  for 
rent  $100,  placed  a  distress  warrant  in  the  hands  of  Howdyshell, 
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a  Constable.  The  warrant  directed  a  levy  npon  the  property 
of  J.  S.  G^ary,  the  lessee,  and  was  levied  upon  certain  of  the 
machinery,  etc.,  and  such  proceedings  were  had  that  at  a  sale 
subsequently  held  Speer  bought  the  property  in  satisfaction  of 
his  claim.  This  suit  was  brought  by  appellee  against  the  ap- 
pellants, Speer  and  Howdyshell,  and  recovery  predicated  upon 
the  proposition  that  under  the  distress  warrant  against  J.  S.  Gary 
it  was  unlawful  to  levy  upon  the  property  of  appellee,  though 
it  might  be  upon  the  premises  and  might  have  been  placed 
there  and  formerly  owned  by  the  lessee.  This  question  was 
presented  by  the  pleadings,  and  the  court,  by  its  rulings,  sus- 
tained the  view  of  the  plaintiff  and  held  that  such  a  levy  was 
unlawful.  In  this  we  concur  with  the  court.  Our  statute, 
Sec  16,  Oh.  80,  provides  that  the  landlord  may  seize,  for  rent, 
any  pereonal  property  of  the  tenant  that  may  be  found  in  the 
county,  but  in  no  case  shall  the  property  of  any  other  person, 
though  the  same  may  be  found  npon  the  premises,  be  liable 
to  seizure  for  rent  due  from  such  tenant.  This  provision  is  a 
modification  of  the  common  law  right  in  such  cases  and  must 
control.  The  language  is  general  and  is  not  subject  to  construc- 
tion— in  no  case  shall  the  property  of  any  other  person  be 
seized.  The  right  to  levy  must  be  determined  by  the  owner- 
ship of  the  property  sought  to  be  reached  at  the  time  of  the 
levy,  or  perhaps  of  the  delivery  of  the  warrant  to  the  officer. 
There  is  no  lien  except  as  to  crops  grown  upon  the  premises. 
Herron  v.  Gill,  112  111.  247.  It  is  not  material  that  the  prop- 
erty formerly  belonged  to  the  tenant  or  that  it  is  still  on  the 
leased  premises.  If  it  has  by  a  legal  sale  and  delivery  passed 
to  another,  it  is  not  the  subject  of  a  levy  under  a  distress  war- 
rant against  the  goods  of  the  tenant.  It  is  true  that  the  stat- 
ute provides.  Sec.  32,  that  when  the  lease  has  been  assigned  the 
landlord  shall  have  the  same  right  to  enforce  his  lien  against 
the  assignee  that  he  has  against  the  tenant,  but  in  such 
case  he  should  proceed  against  the  assignee.  It  is  not  compe- 
tent to  proceed  against  the  original  tenant  and  take  the  goods 
of  the  assignee. 

This  disposes  of  the  main  question  in  the  case,  but  assuming 
appellee  was  entitled  to  recover  it  is  urged  tlie  verdict  is 
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grossly  excessive.  We  are  strongly  impressed  with  the  belief 
that  the  damages  allowed,  $1,500,  are  much  too  high.  The 
defendants  were  evidently  not  guilty  of  such  acts  as  to  make 
them  liable  for  punitive  damages,  and  as  we  read  the  evidence 
the  actual  damages  by  any  fair  computation,  making  reason- 
able allowance  for  differences  of  opinion  of  the  witnesses, 
should  have  been  much  less  than  the  sum  fixed  by  the  jury. 

The  coui-t,  by  its  first  instruction,  told  the  jury  that  "  what 
the  property  sold  for  on  the  day  of  sale  under  the  order  of 
sale  in  evidence  is  not  to  be  considered  by  you  as  evidence  of 
the  value  of  property." 

It  was  error  to  give  this  instruction.  It  is  no  doubt 
true  that  such  a  sale  is  not  conclusive  evidence  of  the  value, 
but  it  may  under  some  circumstances  be  quite  satisfactory. 
Roberts  v.  Dunn,  71  111.  46.  When  due  notice  is  given  and 
the  attendance  is  considerable  and  the  bidding  active  the  result 
would  test  very  fairly  the  cash  value  of  the  article  sold.  It 
was  not  for  the  court  to  say  that  under  the  circumstances  of 
this  sale  the  price  realized  was  no  evidence  of  the  value. 

It  is  urged  that  as  the  lease  was  abandoned  the  lessor  might 
have  recovered  the  whole  amount  of  rent  to  accrue  under  the 
lease,  and  reference  is  had  to  section  33.  We  think  this  sec- 
tion applies  only  to  a  distress  upon  crops  and  does  not  cover 
this  case,  and  that  the  court  ruled  properly  in  refusing  in- 
structions asked  upon  this  point. 

The  court  did  instruct  tliat  the  amount  of  rent  due  might  be 
recouped,  and  we  think,  if  asked  to  do  so,  it  might  go  further 
and  instruct  that  if  the  lease  was  abandoned  the  whole  damage 
thereby  occasioned  to  the  lessor  is  a  proper  subject  of  recoup- 
ment in  this  action.  As  the  lessor  does  not  lose  the  use  of  the 
premises  during  the  whole  term  he  is  not  necessarily  damaged 
the  full  amount  that  he  would  have  received  for  rent  What 
his  damage  would  be  by  reason  of  the  breach  of  contract  in 
such  a  case  need  not  be  discussed  here. 

For  the  error  in  giving  the  instiaiction  referred  to  and 
because  the  damages  are  excessive,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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JoHQ   Workman 

V. 

F.  M.  Neai- 

Injury  to  Pergonal  Property — Jurisdiction  qf  Jueiiee. 

A  Justice  of  the  Peace  has  jurisdiction  of  an  action  to  rocoyer  damages 
for  an  injury  to  personal  property. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Eon.  James  A.  Cbbiohton,  Judge,  presiding. 

Mr.  N.  M.  BsoADWELL,  for  appellant. . 

Messra.  Patton  &  Hamilton,  for  appellee. 

Per  Curia7n.  This  was  a  suit  before  a  Justice  of  the 
Peace  to  recover  damages  for  injury  to  personal  property,  and 
was  dismissed  by  the  Circuit  Court  upon  appeal,  on  the  ground 
that  the  justice  had  no  jurisdiction  of  the  subject-matter.  We 
think  this  was  error,  for  reasons  stated  in  the  opinion  filed  in 
Skinner  et  a1.  y.  Morgan,  decided  at  this  term.  See  also  C. 
&  A.  R  R  Co.  V.  Calkins,  17  111.  App.  56. 

lieversed  and  remanded. 


BoBEBT  Hall 

V. 

Black  Brothers  and  Elijah  Carver. 

Bill  to  Enforce  Claim  against  Estate^Chattel  Mortgage—Fraud. 

Upon  a  bill  filed  by  two  creditors  of  David  Wright,  deceased — one  by 
rimple  contract  and  the  other  by  a  Justice's  judgrment  on  which  no  execution 
iftsuod  during  the  life  of  the  decedent — neither  of  whom  has  proved  hit 
elaiiu  in  the  County  Court  against  the  estate,  to  reach  the  proceeds  of  the 
s:ile  under  an  alleged  fraudulent  chattel  mortgage,  of  most  of  decedent's 
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estate,  the  defendanta  being  the  mortgiigee  and  the  adminutrator,  it  is 
held:  That  the  bill  is  in  effect  a  creditor's  bill,  and  that  the  decree  can  not 
be  sustained,  as  it  iprnores  the  County  Court  and  the  rights  of  other  cred- 
itors and  of  the  family  of  the  deceased. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  Cass  County;  the  Hon. 
Ctbus  Ept.kb,  Judge,  presiding. 

Messrs.  Leepeb  &  Gbidley,  for  appellant 

Messrs.  Ketoham  &  Gridley,  for  appellees. 

Pleasants,  P.  J.  The  bill  herein,  filed  by  appellees, 
avers  that  on  Januaiy  27,  1883,  David  Wright  executed  to 
appellant  Hall  a  pretended  note  for  $1,100  and  to  secure  it  a 
chattel  mortgage  of  nine  horses,  two  cows,  and  the  undivided 
third  of  5,000  bushels  of  corn;  that  said  note  and  mortgage 
were  a  fraud  and  a  sham,  made  without  consideration  and  to 
hinder  and  delay  creditors;  that  Wright  had  no  other  prop- 
erty subject  to  execution;  that  he  then  owed  Black  Brothers, 
on  note  and  account,  $253.58,  and  Elijah  Carver  $85.50,  which 
was  afterward  reduced  to  judgment  before  a  Justice  of  the 
Peace;  that  he  died  in  March  1883,  and  Hirry  C.  Thompson 
was  appointed  administrator,  but  no  property  has  come  to  his 
hands  as  such,  nor  does  he  know  of  any  wherewith  to  pay 
Wright's  debts;  that  Hall  took  possession  of  what  was  do- 
scribed  in  said  mortgage,  sold  it  thereunder  for  $950  and 
claims  the  proceeds  as  his  own. 

It  makes  Hall  and  the  administrator  defendants  and  prays 
that  the  court  cause  the  amount  of  Wright's  indebtedness  to 
complainants  respectively,  and  the  amount  realized  by  HhU 
from  the  sale  of  the  mortgaged  property  to  be  ascertained, 
and  that  Hall  be  ordered  to  pay  complainants  out  of  such  pro- 
ceeds, in  full,  if  there  be  enough,  and  if  not,  pro  raia. 

In  short,  this  is  a  bill  filed  by  two  creditors  of  dece- 
dent's estate— one  by  simple  contract  and  the  other  by  a 
Justice's  judgment  on  which  no    execution    issued   during 
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the  life  of  decedent — neither  of  whom  has  proved  his 
claim  in  the  County  Court,  against  the  administi'ator  and  a 
third  party  who  is  alleged  to  hold  by  fraud  about  all  of 
the  estate,  to  compel  the  latter  to  pay  their  claims  out  of 
what  he  holds,  even  if  it  takes  all  to  do  it,  without  regard  to 
tlie  rights  of  the  widow  and  children  or  other  creditors. 

Process  was  served  on  the  defendants  personally.  The 
administrator  was  defaulted,  but  Hall  answered  that  the  note 
and  mortgage  were  executed  to  secure  existing  indebtedness 
and  advances  to  be  made  in  good  faith  and  not  to  defraud 
creditors,  and  that  tlie  proceeds  of  the  mortgage  sales — 
amounting  to  only  $676 — were  fairly  Applied  upon  Wright's 
debt  to  him.    To  which  there  was  a  replication. 

It  appears  that  Wright  left  a  widow  and  five  children,  and 
that  his  whole  estate,  aside  from  the  property  described  in  the 
mortgage,  would  not  exceed  in  value  $300.  He  was  a  tenant 
of  Hall,  and  there  was  evidence  tending  to  show  that  he  owed 
him  nearly  $400  on  other  accounts  and  had  agreed  to  pay  him 
$600  cash  rent  for  the  year  commencing  March  1,  1883;  that 
he  owed  Thompson  $200  or  more  and  a  little  to  other  parties; 
that  Thompson  drew  these  papers  and  promised  Hall  to  protect 
his  claim.  Hall  says  he  sold  the  live  stock  for  $417  and  the 
com  for  $261.12;  that  he  had  agreed  to  share  the  proceeds  of 
the  corn  with  Thompson  pro  rata,  and  that  he  paid  him  $142. 

On  final  hearing  upon  the  pleadings  and  proofs  a  decree  was 
made  which  does  not  find  the  allegation  of  fraud  to  be  sus- 
tained, nor  show  what  amount  was  found  to  have  been  realized 
on  the  mortgaged  property,  or  what  was  allowed  to  Hall;  but 
it  does  find  due  to  Black  Bros.  $330.98  and  to  Carver  $85,  and 
that  there  was  in  Hall's  hands  subject  to  the  rights  of  com- 
plainants, after  allowing  him  all  just  credits,  the  sum  of 
$2jU.60,  which  it  orders  him  to  pay  within  forty  days  to  the 
Clerk  of  the  Court,  to  be  divided  and  applied  pro  rata,  as  fol- 
lows: On  claim  of  Black  Bros.  $160.39,  and  on  that  of  Carver 
$41.21.     From  this  decree  Hall  appealed. 

Since  appellant  did  not  see  fit  to  demur  to  the  bill,  perhaps 
the  court  might  have  been  sustained  in  applying  any  balance 
in    his  hands  belonging   to   the   estate   upon  complainants' 
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clsdmB  pro  rata,  if  there  had  been  no  widow  or  other  creditor, 
though  that  is  jnst  what  the  County  Court  would  have  done 
in  such  case,  and  no  reason  is  shown  for  taking  the  adminis- 
tration out  of  its  hands.  But  upon  the  facts  appearing  in  evi- 
dence as  above  stated,  we  think  the  decree  here  made  was 
clearly  erroneous.  Complainants  had  no  lien  upon  any  prop- 
erty of  the  estate,  nor  were  they  for  any  reason  entitled  to 
preference  over  any  other  creditor,  much  less  over  the  widow's 
award.  Their  claims  were  of  the  7th  class.  Whatever  of 
personal  estate  was  left  by  decedent,  in  whosesoever  hands, 
belonged  to  the  administratoi*,  in  trust  to  dia)>ose  of  it  as  pre* 
scribed  by  the  statute.  -  It  was  his  right  and  duty  to  recover 
or  collect  it,  and  then  to  apply  it  under  the  direction  of  the 
County  Court  upon  personal  expenses,  widow's  award,  costs 
and  debts,  so  far  as  it  would  reach,  in  proper  order  and  pro- 
portion. 

Enough  appears  from  the  findings  of  the  decree  and  from 
the  evidence  to  show  there  was  really  nothing  here  for  cred- 
itors; and  if  there  were,  complainants  would  bo  entitled  only 
with  othei*s,  according  to  their  class  and  in  proportion  to  their 
amounts. 

The  decree  giving  them  the  whole,  to  the  exclusion  of  the 
widow  and  other  crcditoi's,  will  therefore  be  reversed  without 
prejudice  to  any  proceedings  to  be  taken  by  them  in  the 
County  Court. 

Decree  reversed. 


JOHBT  BOWEBS 
V. 

S.  O.  Davis. 


Action  on  Contract  for  Constnteting  Tile  Ditch—Ptrformance — Evidence 
— Vommencement  qf  Suit — Time  <^— Instructions, 

In  an  action  to  recover  for  work  done  under  a  special  contract  for  con- 
structing a  tile  ditch,  it  is  held:  Thiit  the  evidence  tends  to  show  a  failure 
of  performance  of  the  contract,  and  that  the  court  below  erred  in  refusing 
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an  instruction  as  to  the  time  of  commencing  the  suit,  the  evidence  tending 
to  show  that  it  was  prematurely  brought. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  County  Court  of  Moultrie  County;  the 
Hon.  Jonathan  Mebksb,  Judgo^  presiding. 

Mr.  WiLLiAH  Shinn,  for  appellant 

No  counsel  appeared  for  appellee. 

Per  Curiam.  Appellee  brought  this  suit  before  a  Justice  of 
the  Peace  to  recover  for  work  done  under  a  special  contract 
for  constructing  tile  ditch  and  appealed  to  the  County  Court 
where  there  was  a  verdict  and  judgment  for  plaiutiflE  for  $4:6.32 
and  costs.     A  new  trial  was  denied. 

The  evidence  strongly  tends  to  show  a  failure  by  plaintiff 
to  make  the  ditch  as  agreed  in  respect  to  depth  and  fall,  and 
that  defendant  refused  to  accept  it  as  it  was.  The  court  in- 
structed the  jury  that  plaintiff  must  show  performance  accord- 
ing to  the  original  agreement,  unless  it  was  afterward 
changed  by  mutual  consent — of  which  there  was  no  evidence. 
A  strong  preponderance  of  the  evidence  also  showed  that 
defendant  was  to  pay  for  the  work  in  cash  on  the  first  day  of 
August,  or  then  give  his  note  for  it  payable  in  one  year  with 
interest,  and  that  this  suit  was  commenced  on  the  28th  day  of 
July  preceding.  Yet  the  court  refused  an  instruction  that 
in  such  case  plaintiff  couTd  not  recover  in  this  action. 

For  these  errors  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Heveraed  a/ad  remanded. 
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21    2981 

i^j??!  Susan  E.  Bice 

V. 

Owen  H.  Hall. 


Wilh — Freehold— Appeal — Practice* 


1.  Where  a  will  devises  real  estate  as  it  would  not  descend  tmder  the 
statute,  a  freehold  is  involved. 

2.  Thi^  court,  for  want  of  jurisdiction^  dismisses  an  appeal  in  a  case  in- 
volving such  a  willy  with  leave  to  withdraw  the  record. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  James  A.  Cheighton,  Judge,  presiding. 

Messrs.  Palmebs,  Boj^inson  &  Shutt,  for  appellant. 

Messrs.  Patton  &  Hamilton,  for  appellee. 

Per  Curiam.  The  County  Court  admitted  to  probate  the 
proposed  will  of  Benjamin  L.  Hall,  but  the  Circuit  Court  on 
appeal  reversed  the  order,  and  this  appeal  was  taken. 

The  proposed  will  devises  real  estate  in  fee  as  it  would  not 
descend  under  the  statute.  A  freehold  is  therefore  involved. 
Andrews  v.  Andrews,  9  HI.  App.  408;  S.  C.  110  HI.  223; 
Newbury  v.  Blatchford,  106  111.  684.. 

An  appeal  in  such  a  case  does  not  lie  to  this  court.  Appel- 
lant may  have  leave  to  withdraw  the  record  if  she  so  desired. 

Appeal  dismissed. 
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George  Hayden,  Administrator, 

V. 

Martha  Henderson. 

Claim  against  Estate  for  Services  in  Family  of  Deceased — Gratuitous 
Services — Presumption — Burden  qf  I*roo/— Instructions — Evidence — Ques- 
tion for  Jury, 

1.  The  fact  that  a  person  residing  with  another  has  rendered  gr^'tuitous 
services  raises  no  presumption  that  subsequent  services  of  different  character 
and  rendered  under  different  conditions  are  also  gratuitous. 

2.  Whero  evidence  tends  to  show  that  a  claimant  against  an  estate  lived 
with  the  deceased  as  a  member  of  her  family,  the  burden  is  upon  the  claim- 
ant to  show  otherwise. 

3.  Instructions  which  contain  all  that  is  really  applicable  and  impor- 
tant, although  not  every  instruction  is  itself  entirely  accurate,  are  sufficient. 

4.  In  the  case  presented,  the  sole  question  beinjr  whether  the  claimant 
was  a  member  of  the  family  of  the  deceased,  it  is  held:  That  said  question 
was  for  the  jury,  and  that  certain  evidence  touching  the  circumstances  of 
the  claimant,  the  intention  of  the  deceased  to  make  some  provision  for  her 
and  the  value  of  her  services  and  provisions  furnishedy  is  not  objectionable. 

[Opinion  filed  November  20,  1886.] 

In  ebbor  to  the  Circuit  Court  of  Morgan  County;  the  Hon. 
CvciTS  Epleb,  Judge,  presiding. 

Mr.  A.  A.  Leepeb,  for  plaintiff  in  error. 

The  claimant  having  rendered  services  grataitouslj  to  the 
deceased  for  several  years  prior  to  the  time  for  which  she . 
claims  pay,  she  can  not  charge  for  services  afterward,  in  the 
absence  of  an  express  contract  or  notice  to  tlie  deceased. 
Woolsey  v.  White,  7  HI.  App.  277.       . 

The  relations  existing  between  plaintiff  and  deceased  were 
those  existing  between  members  of  the  family,  and  before  a 
recovery  in  such  case  can  be  had,  an  express  contract  must  be 
shown,  Woolsey  v.  White,  7  111.  App.  277;  Neely  v.  Eich, 
7  HI.  116;  Dunlap  v.  Allen,  90  111.  108. 

In  the  Illinois  Linen  Co.  v.  Hough,  91  HI.  67,  where  two 
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instructions  were  given,  one  for  each  of  the  parties — one 
stating  an  erroneous  rule  and  the  other  a  correct  one — the 
court  held  that  the  giving  of  the  correct  instruction  would 
not  cure  the  error  where  the  jury  were  left  at  liberty  to  fol- 
low either  instruction, nuenlightenod  as  to  which  was  the  law. 
Quinn  v.  Donovan,  85  HI,  194;  Cumins  v.  Leighton,  9  111.  App. 
186. 

Each  instruction  should  be  correct  in  itself  and  applicable 
to  the  facts.     Sweet  v.  Leach,  6  111.  App.  212; 

Mr.  E.  G.  WiusoN,  for  defendant  in  error. 

Pleasants,  P.  J.  This  was  a  claim  filed  in  the  County 
Court  by  defendant  in  error  for  services  rendered  and  goods 
furnished  to  the  deceased  in  her  lifetime,  from  March  1, 1881, 
to  April  1,  1884.  It  was  taken  by  appeal  to  the  Circuit  Court, 
where  a  verdict  was  returned  in  favor  of  the  claimant  for 
$400.  A  new  trial  was  refused  and  judgment  entered,  to  re- 
verse which  the  administrator  prosecutes  this  writ  of  error. 

The  deceased  owned  and  was  gccupying  by  herself  a  house 
in  Jacksonville,  when,  in  1877,  the  claimant,  who  was  her 
widowed  daughter-in-!aw,  with  two  young  children,  came 
to  live  with  her  and  so  remained  until  her  death  in  April, 
1884.  At  whose  instance  or  upon  wliat  understanding  ^e 
came',  does  not  positively  appear.  The  evidence  fails  to  show 
any  express  agreement  between  them  in  relation  to  wages,  but 
it  tends  to  prove  that  while  she  only  assisted  in  the  general 
house  work  until  the  spring  of  1881,  when  the  old  lady's 
health  and  strength  failed  almost  entirely,  she  thereafter 
vii'tually  did  it  all,  besides  supporting  and  nursing  the  deceased 
so  long  as  she  lived.  She  took  in  work,  went  out  to  work, 
made  and  sold  laces,  and  with  means  so  obtained  supplied  tlie 
tible  and  other  necessities  of  the  household.  The  value  of 
what  she  did  and  furnished  for  th^  deceased  was  variously 
placed  by  witnesses,  from  $2.50  to  $5  per  week. 

The  court  instructed  the  jury,  in  effect,  that  from  the 
knowledge  and  acceptance  of  these  services  and  provisions, 
tliey  might,  if  they  saw  tit,  infer  a  request,   and  thereupon 
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the  law  wonid  imply  a  promise  to  pay  for  tliem  what  they 
were  reasonably  worth,  unless  a  preponderance'  of  all  the 
evtdenoe  showed  they  ware  gratuitous,  as  to  which  the  bur- 
den of  proof  was  upon  the  defendant. 

Plaintiff  in  error  concedes  that  these  instr actions  wonld 
have  been  substantially  correct  if  the  services  had  beojnn  in 
1S81,  bnt  assuming  that  those  previously  rendered  were  gra- 
tuitous for  whatever  reason,  insists  that  the  law  would  pre- 
sume those  following  were  gratuitous,  also,  and  that  the  bur- 
den was  upon  the  claimant  to  show  they  were  not,  by  proof 
of  an  express  promise  to  pay  or  of  notice  in  advance  that  she 
intended  to  charge  for  them. 

Upon  that  hypothesis  tlie  court  did  so  instruct  for  the  de- 
fendant and,  as  we  think,  erred  therein.  Such  would  be  the 
rule  provided  the  services  before  and  after  March,  1881,  were 
of  the  same  general  character  and  rendered  under  substantially 
like  conditions.  But  no  evidence  was  offered  as  to  the  terms 
of  service  before  1881,  and  if  it  had  appeared  that  they  were 
gratuitous,  the  conditions  were  then  materially  changed.  We 
hold,  however,  that  so  far  as  the  evidence  on  the  part  of  the 
claimant  tended  to  show  that  she  lived  with  the  deceased  as 
a  member  of  her  family,  if  it  did  so  tend,  the  burden  was 
upon  her  to  explain,  overcome  or  avoid  it  by  a  prepond- 
erance. 

The  jury  were  also  instinicted  that  if  her  relations  to  the 
deceased  were  those  of  a  member  of  the  family  she  could  not 
recover  without  proof  of  an  express  contract. 

Thus,  all  that  was  really  applicable  and  important  was  givep, 
and  although  not  every  instruction  was  of  itself  entirely  ac- 
curate as  to  the  burden  of  proof  in  the  condition  above  indi- 
cated, which  was  practically  unimportant,  we  can  not  doubt 
that  they  conveyed  to  the  minds  of  the  jury  a  clear  and  cor- 
rect idea  of  the  issues  and  of  the  law. 

Aside  from  the  instructions  there  were  three  rulings  to 
which  the  defendant  took  exception:  1.  Witnesses  were 
allowed  to  estimate  the  value  of  the  services  rendered  and  of 
the  provisions  furnished  separately,  and  it  is  said  that  the 
services  also  included  the  provisions.    We  think  othei*wise. 
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2.  The  testimony  of  one  witness  offered  to  show  that  when 
claimant  came  to  live  with  deceased  she  was  very  poor  and 
felt  unable  to  keep  a  home  of  her  own.  This  might  well 
have  been  received,  but  her  own  repeated  admissions  to  the 
same  effect  were  received  and  not  denied,  so  that  no  harm 
could  have  been  done  by  the  exclusion  complained  of.  8.  A 
witness  was  allowed  to  testify  that  deceased  told  her  she  in- 
tended to  make  some  provision  for  the  claimant  by  will. 

If  this  was  improper  it  would  seem  to  us  to  have  been 
favorable  to  the  defendant,  implying  more  strongly  that  she 
was  not,  than  that  she  was,  according  to  her  own  understand- 
ing, under  any  contract  or  legal  obligation  to  her. 

The  sole  question  was  whether  the  pai*ties  understood  the 
relations  of  claimant  to  be  those  of  a  member  of  the  family. 
It  was  to  be  determined  upon  circumstantial  evidence  alone, 
and  we  agree  it  was  a  hard  one.  The  jury  may  not  have 
reached  the  right  conclusion,  but  'it  was  for  them  to  judge 
and  we  see  no  sufficient  reason  for  interfering  with  it 

Judgment  affirmed^ 


Elisha*  B.  Steere 

V. 

William  J.  Beownell. 


Sale  under  Chattel  Mortgage— Delivery— Levy  by  Subsequent  Creditor 
df  Mortgagor — Replevin, 

In  an  action  of  replevin,  brought  by  the  purchaser  of  the  goods  in  question 
at  a  sale  nnder  a  chattel  mortgage,  against  a  subsequent  creditor  of  the 
mortgagor  who  had  levied  on  the  goods,  claiming  the  delivery  was  insuf- 
ficient, it  is  held:  That  the  question  being  a  close  one,  this  court  will  not 
interfere  with  the  judgment  of  the  court  below. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  AfcLean  County;  the 
Hon.  O.  T.  Keeves,  Judge,  presiding. 
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Mr.  William  Hughes,  for  appellant 

All  conveyances  of  goods  and  chattels  where  the  possession 
is  permitted  to  remain  with  the  donor  or  vendor,  are  fraudu- 
lent j?er  se  and  void  as  to  purchasers  and  creditors,  unless  the 
retaining  of  possession  be  consistent  with  the  deed.  Thornton 
v.  Davenport,  1  Scam.  296;  Kitchell  v.  Bratton,  1  Scam.  300; 
Khines  v.  Phelps,  3  Gilm.  456. 

Under  a  chattel  mortgage  the  mortgagee  must  take  posses- 
sion of  the  property  upon  the  default  of  payment  of  the  debt 
Suffering  property  to  remain  with  a  mortgagor  after  default  of 
payment  is  a  fraud  per  se,  and  is  not  subject  to  explanation. 
Eeed  v.  Eames,  19  111.  594;  Thompson  v.  Yeck,  21  Dl.  73; 
Constant  v.  Matteson,  22  111.  54H;  Hanford  v.  Obrecht,  49 
111.  146;  Wylder  v.  Crane,  53  HI.  490;  Eozier  v.  Williams^ 
92  111.  187;' Wilson  v.  Rountiee,  72  IlL  570;  Dunlap  v.  Epler, 
88  LI.  82. 

Messrs.  Follook  &  Barb  and  Blades  &  Nevillb,  for  ap- 
pellee. 

We  contend  that  the  appellee  did  take  possession  promptly 
on  default  of  payment  by  the  mortgagor  and  undisputedly  had 
posessions  for  a  period  of  fifteen  days. 

Our  case  is  much  stronger  than  that  of  Cunningham  v.  Ham- 
ilton, 25  111.  228.  See,  also,  Funk  v.  Staats,  24  HI."  632; 
Keece  v.  Haley,  23  111.  416;  Reynolds  v.  Patterson,  4  111. 
App.  1 83. 

JPer  Curiam.  Replevin,  brought  by  appellee  for  the  brick, 
sheds  and  lumber  in  a  brick  yard  owned  by  appellant,  but  which 
had  been  operated  by  C.  S.  Ripley.  Pleas,  non,  cepity  non 
detinet  and  property  in  the  defendant.  Trial  by  court,  and 
finding  and  judgment  for  plaintiff  for  one  cent  damages  and 
the  costs. 

In  August,  1884,  Ripley  gave  plaintiff  a  chattel  mortgage 
upon  the  property  in  controversy  and  other  of  the  same  kind, 
together  with  a  mare,  colt,  harness  and  all  other  personal 
property  in  the  yard  used  in  the  business.  In  October,  a  Con- 
stable took  the  property  under  the  mortgage,  for  plaintiff,  left 
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it  in  possession  of  a  third  party,  who  was  employed  in  the  yard, 
and  fifteen  days  thereafter,  on  notice  by  posting,  sold  it  to 
plaintiflF,  who  bonght  at  the  request  of  Ripley,  for  the  mort- 
gage debt  and  costs.  The  operation  of  the  yaixl  ceased  when 
the  Constable  took  the  property,  but  little  if  any  other  appar- 
ent change  was  made.  Upon  the  pui-chase  by  plaintiff  he  left 
or  put  Kipley  in  charge,  as  agent,  who  made  sales  from  time 
to  time  and  accounted  therefor  to  plaintiff. 

In  July,  1885,  the  pi*operty  in  controversy  still  remaining  in 
the  yard  and  in  such  possession  of  Kipley  as  is  above  stated, 
the  defendant  took  a  judgment  by  confession  against  him,  and 
under  the  execution  thereon  the  Sheriff  levied  upon  and  took 
it.  It  consisted  of  brick,  burnt  and  unburnt,  and  in  and  out  of 
.the  kiln.  Plaintiff  had  taken  away  and  sold  the  mare,  colt, 
buggy  and  some  of  the  brick.  Defendant  was  not  a  creditor 
of  Kipley  when  the  mortgage  was  given  or  when  the  sale  was 
made  to  plaintiff,  and  before  he  took  this  judgment  was  in- 
formed of  the  sale  to  plaintiff.  But  he,  nevertheless,  directed 
the  levy  of  his  execution  upon  what  remained  in  the  yard,  and 
claims  that  there  was  no  sufficient  delivery  to  plaintiff.  It 
was  a  close  question,  but  almost  every  case  of  this  kind  pre- 
sents on  its  trial  peculiar  features  modifying  the  effect  of  tes- 
timony as  it  appears  on  paper,  which  we  do  not  see,  or  can  not 
rightly  appreciate.  Only  a  general  rule,  and  a  very  general  one, 
can  be  laid  down  to  guide  the  trier.  Each  case  stands  by  itself, 
upon  its  own  circumstances.  The  trial  judge,  who  saw  and 
heard  the  witnesses  and  had  the  benefit  of  all  the  suggestions 
of  counsel  upon  the  motion  for  anew  trial,  was  better  prepared 
than  we  can  be  to  weigh  the  evidence. 

Quite  a  number  of  legal  propositions  submitted  by  the 
defendant  were  refused,  but  all  that  were  substantial  were 
embraced  in  those  held;  we  can  not  indicate  any  clear  error  for 
which  the  judgment  should  be  reversed. 

Jvdgmeni  affirmed. 
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Ikdiaka,  Bloomingtoit  &  Westerit  Rai;0I^¥  *  Gom-^ 

PANY 
V. 

Daniel   Nicewander  and  George  Ef.  Lutz. 

Action  to  Becooer  Damages  Besuliwg  from  Fire  Set  by  Locomotive — 
Sees.  63  and  i04,  Ch.  114,  Starr  dt  C.  III.  Stat. --Negligence— Question 
for  Jurp-^MvidenteSlight  Error  in  Instruction. 

1.  ITnd«t  Sftc.  63,  Ch.  114,  Starr  &  0.  HI.  Stat,  it  ia  the  ddty  of  a  tail- 
road  corporation  to  keep  its  right  of  way  clear  from  all  dead  gra»t  dry 
weeds  and  other  dangerous  conibustible  material,  daring  the  winter  as  well 
as  daring  the  sununer. 

2.  In  an  action  for  damages  resnlting  from  a  fire  set  by  defendant's  loco- 
motive, in  January,  it  is  held  that  evidence  that  defendant  cut  and  burned 
the  ^rasB  and  weeds  upon  its  right  of  way  in  September  or  October  previ- 
ous, is  not  sufficient  to  show  a  full  compliance  with  the  law. 

3.  Under  the  evidence  presented,  thb  court  holds  that  it  was  for  the  jury 
to  say  whether  the  defendant  was  guilty  of  negligence  under  said  section  or 
Sec.  104  of  said  chapter,  and  declines  to  interfere  with  their  verdict. 

4.  A  judgment  will  not  be  reversed  for  a  slight  error  in  an  instruction 
which  could  have  worked  no  injury  to  the  appelhmt. 

[Opinion  filed  November  20, 1886.] 

Appeal  from  the  Circuit  Court  of  Champaign  County; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mefisrs.  Osbb  &  Bkabdslet,  for  appeUant 

Mr.  £.  L.  SwEBT,  tor  appellees. 

CoNGKB,  J.  On  tlie  evening  of  January  10,  1885,  fire 
escaped  from  an  engine  of  appellant,  and  caught  either  in 
some  dry  grass  upon  the  right  of  way,  or  in  the  stubble  of 
the  adjoining  field,  and  thence  ran  along  the  ground  until  it 
reached  and  burned  up  three  stacks  of  hay,  belonging  to  ap- 
pellees, standing  some  forty  rods  to  Ihe  north  of  appellant^s 
track. 

TOL.ZZI    M 
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Liability  of  the  company  is  asserted  upon  two  groonds, 
first,  Tinder  Sec.  63,  Chap.  114,  Starr  and  Cui-tis  111.  Stat.,  which 
provides  it  shall  be  the  duty  of  all  railroad  corporations  to 
keep  their  right  of  way  clear  from  all  dead  grass,  dry  weeds, 
or  other  dangerous  combustible  material,  and  for  neglect  shall 
be  liable,  etc.  Henry  J.  Baker  testified :  "  There  was  some 
dry  grass  upon  the  right  of  way  at  that  time — grass  was  tim- 
othy, and  grew  up  to  within  ten  feet  of  the  track.  The 
ground  was  dry.  There  had  been  snow  on  the  ground  in  the 
early  part  of  the  winter  and  up  to  Christmas  and  after,  when 
it  melted  away  and  ground  dried  up." 

Appellant  offered  evidence  to  show  that  the  grass  and 
weeds  upon  the  right  of  way  had  been  cut  down  and  burned 
up  during  the  September  or  October  previous,  and  insist  that 
this  fact  shows  the  highest  diligence  and  full  compliance  with 
the  law. 

We  are  unable  to  see  the  force  of  the  suggestion.  The 
duty  of  the  company  is  to  ieep  its  right  of  way  clear  from 
all  dead  gi*ass,  etc.,  and  if  the  duty  is  properly  performed, 
during  the  summer,  that  is  no  reason  why  it  may  be  suspended 
during  the  winter.  Liability  is  also  assei*ted  under  the  provis- 
ions of  Sec.  104  of  said  chapter. 

We  are  satisfied  from  the  evidence  that  the  fire  was  com- 
municated by  the  passing  engine,  and  it  is  declared  by  the  sec- 
tion above  refeiTed  to,  that  such  fact  shall  be  taken  as  full 
p7*ima  facie  evidence  to  charge  appellant  with  negligence.  To 
rebut  this  presumption,  evidence  was  offered  by  appellant  tend- 
ing to  show  that  the  engine  was  properly  managed  by  a  com- 
petent engineer  at  the  time,  and  was  supplied  with  the  best 
apparatus  for  arresting  sparks  known  to  the  profession  of 
locomotive  engineers. 

Under  this  proof  it  was  for  the  jury  to  say  whether  appel- 
lant was  guilty  of  negligence  under  either  of  the  sections.  If 
the  fire  started  in  the  right  of  way  from  catching  in  the  dead 
grass,  and  thence  spread  to  the  hay  stacks,  we  can  not  say  the 
jury  were  not  warranted  in  reaching  the  conclusion  they  did. 
On  the  other  hand  if  the  jury  believed  from  the  evidence 
that  the  sparks  flew  over  into  the  field,  a  distance  of  fifteen  or 
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twenty  steps  from  the  track,  as  testified  to  by  Baker,  and  there 
started  the  fire — the  jury  might  be  warranted  in  regarding 
that  fact  Bs  evidence  that  the  engine  was  not  in  proper  condi^ 
tion. 

We  can  see  no  good  reason  for  disturbing  the  verdict  of  the 
jury. 

.  The  objection  to  appellees'  first  instruction  is  quite  teoli* 
oical.  The  fault  is  so  slight  that  we  can  not  think  it  oould- 
have  worked  any  harm  to  appellant  and  will  not  tliereforO  be 
noticed  further. 

The  judgment  of  the  Circuit  Court  will  be  afiirmed. 

»  Affirmed. 


City  of  Hoopston 

V. 

HoBERT    Morris. 


Execution  agaipst  Citit — Proceeding  to  Recover  Penalty  for  Sale  qf  Tn- 
toxicatiug  Liquor — Repeal  qf  Ordinance— Practiu. 

In  a  proceeding  to  recover  a  penalty  for  the  dale  o!  intoxicating  liquor  in 
violation  of  an  ordinance,  this  court  declines  to  decide  the  effect  of  a  repeal 
of  the  ordinance  in  qne^tion,  as  no  brief  has  been  filed  by  appellee,  but  re- 
verses the  judgment  of  the  coort  below  because  it  awards  execution  against 
the  city. 

[Opinion  filed  November.  20,  1886.] 

Appeal  from  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  J.  W.  WiLKiNSoifi  Judge,  presiding. 

Messrs.  H.  M.  Steely  and  James  H.  Dyeb,  for  appellant 

The  court  in  its  final  judgment  on  the  verdict  awarded  an 

execution  against  the  city.     This  was  en*or.     Chicago  v.  Has- 

ley,  25  HI.  595;  Einmundy  v.  Mahan,  72  111.  462;  Elgm  v. 

Eaton,  83  111.  535. 
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Ko  counsel  appeared  for  appellee. 

Per  Curiwm.  This  was  a  prosecution  commenced  in  Decem- 
ber, 1884,  to  recover  a  ]:enalty  for  the  alleged  sale  of  intoxi- 
cating liquor  in  said  city  in  violation  of  its  ordinance.  It  was 
tried  on  appeal  in  the  Circuit  Court  at  the  October  term,  1885. 

Meanwhile,  in  July,  1885,  the  City  Council  revised  the  ordi- 
nances, including  the  one  relating  to  the  sale  of  liquor.  The 
revised  ordinance  contained  the  prohibitory  section  of  the 
old  ordinance  verbatimj  and  section  2  of  another  chapter  is  as 
follows:  "No  fine,  forfeiture,  penalty,  right, action, suit, debt 
or  other  liability  whatever,  created,  instituted,  incurred  or 
accrued  by  or  under  any  ordinance  prior  to  its  repeal  or  modL 
fication,  shall  be  released,  discharged,  amended  or  repealed,  or 
in  any  wise  affected  by  the  passage  of  such  repealing  or  modi- 
fying ordinance,  but  the  same  may  be  prosecuted,  recovered 
or  enjoyed,  or  other  suit  or  proceeding  commenced  or  com- 
pleted thereon,  as  fully  and  in  the  same  manner  in  all  respects 
as  if  such  ordinance  or  part  thereof  had  remained  in  full  force, 
unless  it  shall  be  otherwise  expressly  provided  in  the  ordinance 
liiaking  such  repeal  or  modification." 

It  is  conceded  that  revised  ordinance  repeated  the  one  un- 
der which  this  prosecution  was  instituted  and  would  therefore 
defeat  this  action  unless  it  is  saved  bv  the  section  above 
quoted.  The  Circuit  Court  held  that  section  to  be  prospective 
only  and  refused  to  admit  it  in  evidence.  There  was  a  verdict 
and  judgment  for  the  defendant  We  incline  to  concur  in  this 
construction  of  it,  but  as  no  brief  has  been  filed  for  appellee, 
da  not  decide  the  question.  The  judgment,  however,  awarded 
execution  against  the  city,  which  was  error,  and  for  this  it 
will  be  reversed  and  the  cause  remanded. 

Mev^sed  and  remanded. 
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Joseph  Atqb  a^d  William  Stubblefield 

V. 

John  Rix  and  William  Rix, 

Sepleptn — Bighi  qf  Possesman  at  Commeneemeni  €f  8uU — Actual  Fo9^ 
tesMon — Lien — Statute, 

L  In  replevin  the  issae  is  upon  the  right  of  poeaeBsion  at  the  com* 
mencement  of  the  suit. 

2.  Although,  under  the  statute,  the  court  will  not  deprive  the  -plaintiff 
of  actual  possession  where  he  has,  since  the  cumnjencement  of  the  suit,  ao^ 
quired  a  right  to  it,  there  is  no  rule  by  which  he  may  have  judgment  for  a 
return  upon  the  strength  of  an  after-acquired  lien. 

[Opinion  filed  November  20,  1886.] 

In  sbrob  to  the  Circuit  Court  of  McLean  QoiLOty;  the  Hon^ 
p.  T.  EsEVfis,  Judge,  preeiding. 

Kr.  Thomas  F.  Tipton,  for  plaintiffs  in  error. 

The  lien  of  the  landlord  was  paramount  to  the  rights  of  the 
plaintiffs,  and  tlie  final  judgment  should  have  been  for  the 
defendants,  with  an  order  for  the  return  of  the  grain  and  l.ay^ 
The  lien  of  Stubblcfield  on  the  grain  and  haj  did  not  depen4 
on  his  distress  warrant  orthe  prosecution  of  the  distress  cas^ 
Hunter  v.  Whitfield,  89  111.  229;  Mead  v.  Thompson,  78  111. 
62;  Wetsel  v.  Majors,  91  111.  i97;  Prettyman  v.  Unland,  77 
III.  206. 

Stubblcfield  had  a  lien  on  the  grain  and  hay  and  is  entitled 
\o  the  possession  to  enforce  his  lien.  Wetsell  v.  Mayers,  91 
111.  499. 

Mr.  W.  Hughes,  for  appellees. 

Per  Curiam.  This  cause  was  submitted  on  an  agreement  as 
to  the  facts,  from  which  it  appears  that  Stubblcfield,  who  was 
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landlord  of  the  defendants  in  error,  by  Ator  as  his  bailiff, 
levied  a  distress  warrant  upon  the  crops  growing  and  grown 
on  the  demised  premises,  and  the  tenants  replevied,  getting 
judgment  for  one  cent  damages  and  costs. 

It  is  conceded  that  the  distress  proceeding  was  wrongful. 
The  rent  was  not  due  nor  was  there  any  attempt  bj  the  ten« 
ants  to  remove  the  property  contrary  to  the  statute.  It  was 
in  fact  abandoned  after  this  court  reversed  the  judgment 
thereia  l^ec.  12,  111.  App.  313,  But  at  the  time  of  judgment 
in  this  case,  the  rent  had  accrued  and  remained  unpaid,  and  on 
that  ground  it  is  claimed  it  should  have  been  for  the  defend- 
ants,  for  a  return  of  the  property. 

In  replevin  the  issue  is  upon  the  right  of  possession  at  the 
commencement  of  the  suit  By  the  statute,  however,  which 
is  understood  to  be  declaratory  of  the  common  law,  if  the 
plaintiff  fails  to  prove  he  then  had  it,  and  yet  shows  that  in  the 
meantime  he  has  acquired  it,  the  court  will  not  deprive  him  of 
his  actual  possession  though  obtained  under  the  writ,  but  only 
adjudge  him  to  pay  the  costs  and  such  damages  as  the  de- 
fendants shall  have  sustained.  But  we  know  of  no  rule  by 
which,  notwithstanding  the  wrongfulness  of  the  original  tak- 
ing, the  defendant  may  have  judgment  for  a  return  upon  the 
strength  of  an  after-acquired  lien.  Here  Stubblefield,  even  at 
the  date  of  judgment,  had  not  the  right  of  profx^rty,  but  at 
most  a  lien  which  had  not  been  pursued  to  possession.  He 
must  assert  that  in  another  proceeding.  The  statute  specifies 
the  cases,  and  we  suppose  all  the  cases  in  which  the  defendant 
may-  have  such  a  judgment,  and  this  is  not  among  them.  Sec. 
22:  Eeplevin.  Nor  is  it  such  as  would  justify  the  alternative 
judgment  therein  provided  for.  The  property  was  never 
rightfully  held  by  the  defendants  for  the  payment  of  any 
money.    The  judgment  will  be  affii*med. 

Jvdgment  affirmed. 
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John  P.  Holmes 

V. 

Serena  M.   Holmes. 

Action  hy  Sister  against  Brother  on  Note  and  for  Wages — Question 
for  Jury — Instructions, 

1.  Where  the  question  is  one  of  fact  and  the  evidence  is  conflicting,  it  is 
for  the  jury  to  determine  which  side  has  the  preponderance  of  the  evidence. 

2.  In  an  %ction  by  a  sister  ag^ainst  her  brother  to  recover  wages  claimed 
to  be  due  her  for  services  in  his  family,  and  also  to  recover  on  a  note,  it  'is 
held  that,  as  the  question  of  liability  rested  upon  an  alleged  express  con- 
tract, a  certain  instruction  complained  of  contained  no  serious  error. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  Macon  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  I.  A.  BucKiKGHAM,  for  appellant. 

Messrs.  Outten  &  Vail,  for  appellee. 

Per  Curiam-  Tlie  parties  are  brother  and  sister.  She 
brought  this  suit  for  money  alleged  to  be  due  her  on  a  promis- 
sory note,  and  also  for  wages,  and  recovered  a  judgment  for 
11,039.85. 

Exception  is  taken  to  one  instruction  for  the  plaintiff,  that 
it  is  misleading  as  to  the  circumstances  to  be  shown,  in  order  * 
to  exempt  the  head  of  a  family  from  liability  for  wages  to 
one  claimed  to  have  sustained  the  relation  of  a  member  of  it. 
That  part  of  the  instruction  related  to- a  case  resting  upon  an 
implied  contract — we  perceive  no  serious  error  in  it — ^but  this 
case  rested  upon  an  alleged  express  contract,  positively  testi- 
fied to  by  several  witnesses,  and  the  instruction  proceeds  upon 
that  hypothesis. 

It  was  that,  although  under  certain  circumstances  stated,  the 
law  would  not  hold  the  defendant  liable  for  wages  without 
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proof  that  he  was  to  pay  them,  yet  if  there  was  an  express 
and  valid  contract  to  pay  them,  he  would  bo  liable  notwith- 
standing such  circumstances.  Tlioro  can  be  no  reasonable 
doubt  that  the  jury  found  there  was  such  a  contract.  Aside 
from  tfiis  the  case  presents  only  questions  of  fact,  and  it  is  not 
denied  that  there  was  much  evidence  to  support  the  finding. 
A  labored  argument  is  made  to  show  it  did  not  amount  to  a 
preponderance.     Of  that  the  jury  were  the  proper  judges. 

Judgment  affirmed. 


|r8i«l  Samu£1»  S.  Chisholm  et  al. 

V. 

F.  F.  Randolph  bt  al. 

Hfechanie^s  Lien — Avertnent  in  Petition  a9  to  Lot  Improved— Completion 
— Tvne  of-— Extension  of  Time  qf  Pa^fment  Beyond  One  Year — New  Not0 
— Effect  of  Extension  on  Lien, 

Upon  a  petition  for  a  mechanic's  lien,  a  demurrer  haying  been  rastained 
by  the  court  below,  it  is  held:  That  an  averment  that  the  improvements 
in  question  were  to  be  made  upon  a  certain  lot,  although  the  contract  refers 
to  no  particular  lot  or  tract,  is  a  proper  averment  of  fact,  the  truth  of  which 
the  demurrer  admits;  that  the  completion  of  said  improvements;  dates  from 
the  making  of  a  working  test:  that  whether  a  note  at  nine  months  was  paid 
by  the  giving  of  a  new  one  depends  upon  the  intention  of  the  parties;  that 
the  contract,  as  existing  when  the  performance  was  begun,  must  determine 
for  all  parties  whether  a  lien  was  created,  and  for  subsequent  creditors, 
incumbrancers  and  purchasers  when  the  limitations  prescribed  in  Sec.  '^8 
began  to  run;  and  that,  subject  to  the  operation  of  said  section  in  this  view 
of  the  contract,  no  indulgence  between  the  parties  to  it  in  respect  to  the 
time  of  completing  the  work,  or  of  paying  for  it,  divested  the  lien  when 
once  attached. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  Coles  County ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Wiley  &  Neal,  for  appellants. 
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Chiflholxn  y.  Bandolph. 
Mr.  I.  A.  BuoYiNGHAK,  for  i^ppollces. 

Pleasants,  P.  J.  TIio  question  in  this  case  is  npon  tlie  snfH- 
eiencj  of  the  petition  for  a  mechanic's  lien,  which  was  dis- 
missed on  demurrer  thereto  sustained. 

By  agreement  in  writing  of  May  10,  1882,  .appellants  were 
to  put  into  the  flom*ing  mill  at  Charleston,  Illinois,  owned  by 
appellee  Kandolph,  certain  machinery  and  improvements,  and 
]iave  the  same  complete  and  in  running  order  by  the  first  day 
of  August  then  next,  with  certain  guarantees,  general  and 
special,  as  to  its  performance,  ^^  if  run  according  to  their  pro- 
gram, by  a  person  agreeable  to  them."  Bandolph  was  to 
pay  therefor  $18,500,  as  follows :  In  cash,  during  the  perforn)- 
ance  of  the  work,  all  freights,  weekly  wages  of  workmen  and 
other  sums,  up  to  $10,500,  on  the  machinery  and  other  articles 
furnished,  as  they  should  arrive,  up  to  said  first  day  of  August; 
and  ''  at  the  expiration  of  the  time  set,  and  upon  completion 
and  satisfactory  performance  as  above  stated  of  said  mill,"  ex- 
ecute his  promissory  notes  for  the  balance  in  four  installments, 
at  three,  six,  nine  and  twelve  months  respectively. 

The  work  was  done  by  the  day  so  fixed,  but  the  mill  was 
not  tested  and  accepted  until  the  15th  of  September,  when 
the  notes  were  executed.  All  were  duly  paid  except  the  one 
at  nine  months  for  $2,105,  which  was  assigned  before  maturity 
to  the  Nordyke  &  Marmon  Company,  an  Indiana  corpora- 
tion. Upon  this  he  desired  an  extension,  which  the  assignee 
declined  to  grant  unless  appellants  would  guarantee  its  pay- 
ment. They  assented,  and  thereupon  it  was  surrendered  and 
a  new  one,  dated  June  15,  1883,  for  the  same  amount,  at  four 
months,  with  interest  at  eight  per  cent,  was  executed  by  him  to 
said  company  and  guaranteed  by  appellants.  This  remain- 
ing unpaid  at  maturity,  suit  was  brought  thereon  in  the  name  of 
the  company  against  Randolph,  to  the  November  term,  1883,  of 
the  Circuit  Court  for  Coles  County,  and  judgment  obtained  for 
$2,179.29,  and  on  the  first  day  of  that  month  the  original  peti- 
tion herein  was  filed. 

Such  are  the  facts  as  set  forth  in  the  amended  petition;  which 
further  avers  that  the  note  to  the  company  was  not  given  or 
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accepted,  or  understood  to  be  m  satisfaction  of  the  one  surren- 
dered, and  that  when  the  original  petition  was  filed  appellants 
held  and  controlled  said  new  note  and  now  absolutely  own  and 
control  said  judgment,  which  they  are  ready  to  satisfy,  transfer 
or  otherwise  dispose  of  as  the  court  may  direct,  and  that  it  is 
wholly  unpaid.  It  also  describes  the  lot  of  land  on  which  the 
mill  is  erected  and  avers  it  was  the  lot  intended  in  the  con- 
tract. 

The  other  appellees  were  made  defendants  as  havmg  or 
claiming,  respectively,  some  interest  in  the  premises  which  is 
alleged  to  be  subject  to  appellants'  lien,  and  the  prayer  is  in  the 
usual  form  in  like  cases. 

On  behalf  ot  appellee  it  is  said,  firet,  that  the  contract  set 
out  does  not  refer  to  any  particular  tract  of  land  or  town  lot. 
To  which  the  sufficient  answer  is  that  the  petition  avers  it  does 
refer  to  the  tract  therein  described.  The  contract  itself  does 
not  describe  any  tract  or  town  lot,  but  speaks  of  the  work 
and  improvements  contracted  for  as  to  be  made  and  done 
"  in  the  flouring  mill  in  Charleston,  Illinois,  owned  by  said 
party  of  the  second  part,"  which  necessarily  implies  some 
tract  or  lot  of  land,  and  the  application  of  this  reference  may 
be  fixed  by  averment  and  proof.  It  is  not  an  averment  of  a 
conclusion  but  of  a  fact,  and  its  truth  is  admitted  by  the  de- 
murrer. 

It  is  further  contended  that  by  the  contract  the  first  day 
of  August,  1882,  was  the  time  stipulated  for  the  comple- 
tion of  the  work  and  furnishing  the  materials,  and  the  time 
of  payment  being  beyond  one  year  thereafter,  no  lien  was 
created.     E.  S.  Ch.  82,  Sec.  3. 

We  think  the  fair  construction  of  the  contract  is,  that  by  the 
first  of  August  all  the  machinery  was  to  be  set  up  in  rnnuing 
order,  and  all  the  improvements  made  ready  to  be  tested,  but 
whether  completed  according  to  the  contract  and  the  guaran- 
tees of  the  mill's  performance  therein  contained,  was  still  to  be 
determined  by  the  working  test,  for  which  Randolph  was  to 
have  a  reasonable  time.  The  averment  is  that  all  the  work 
was  done  and  the  mill  ready  for  this  test  by  the  first  of 
August,  but  it  was  not  known  to  be  so  done  as  to  require  no 
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fnrtLer  work  of  appellants  until  the  15th  day  of  September. 
The  facts  stated  coneUisively  imply  that  both  parties  under- 
stood that  to  be  the  time  of  completion  as  intended  by  the 
contract 

Kext  it  is  claimed  that  the  note  at  nine  months  was  paid 
by  the  giving  of  the  new  one  to  the  Nordyke  &  Marmon  Co., 
and  thus  the  lien  was  extinguished.  Tliat  would  depend  upon 
the  intention  of  the  parties.  Bayard  v.  McGraw,  1  111.  App. 
140-1 ;  Bond  v.  Insurance  Co.,  106  111.  654.  And  the  peti- 
tion avera  it  was  not  so  intended.  That  appellants  held  and 
controlled  that  note  when  the  petition  was  tiled,  and  now  own 
and  control  the  judgment,  is  sufficient  as  an  averment — by 
what  means  they  own  it  being  matter  of  evidence. 

Bat  the  new  note  did  extend  the  time  of  payment  of  A 
paii;  of  the  contract  price  one  month  beyond  a  year  from 
September  15,  1882,  and  the  piMncipal  question  made  is 
whether  suph  extension  defeated  or  divested  the  lien. 

The  original  contract  was  clearly  such  as  to  create  a  lien, 
being  strictly  within  the  statute  providing  for  it.  By  it  th6 
debtor  was  bound  to  pay  within  a  time  not  beyond  a  year 
from  the  completion  of  the  work.  If,  after  being  so  bound, 
the  creditors  saw  fit  to  indulge  him  for  a  short  time,  carrying 
the  payment  beyond  the  year  at  his  request,  should  they 
therefore  lose  their  lien  acquired  by  the  contract  ? 

Tlie  statute  is  silent  on  that  question.  No  authoritative  con- 
struction bearing  directly  upon  it  has  been  cited.  No  satis- 
factory reason  has  l)een  suggested  for  it.  On  principle  we 
see  none.  It  is  true  that  the  statute  is  to  be  strictly  construed 
as  against  the  party  claiming  the  lien.  He  must  bring  his 
case  within  its  terms.  Here  the  petitioners  have  done  it  by 
showing  such  a  contract  as  the  law  requires,  and  its  perform- 
ance on  their  part.  It  is  held  that  their  right  to  it  must  depend 
on  the  contract  as  originally  made.  If  it  did  not  comply 
with  the  terms  of  the  statute,  no  subsequent  change  or  amend- 
ment could  help  it.  Cook  v.  Heald,  21  III.  425.  But  it  has 
not  been  held,  so  far  as  we  are  advised,  that  the  lien,  having 
once  attached  by  means  of  such  an  original  contract,  would  be 
divested  by  an  indulgence  of  the  debtor  as  to  payment  beyond 
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the  time  thuB  stipulated  for  it  He  surely  ought  not  to  com- 
plain or  attempt  to  take  advantage  of  such  indulgence  granted 
at  his  own  instance.  Nor  do  we  see  any  reason  why  subse- 
quent creditors,  incumbrancers  or  purchasers  should  complaioi 
unless  it  is  extended  more  than  sii^  months  beyond  the  time 
specified  in  the  original  contract  They  deal  with  the  prop* 
erty  at  their  peril.  They  are  presumed  to  know  the  law,  and 
must  ascertain,  as  best  they  may,  whether  it  is  incumbered 
with  such  a  lien.  If  it  is,  their  claim  is  subject  to  it  Clark  t. 
Moore,  64  III.  273,  The  creditor  is  not  required  to  institute 
proceedings  to  enforce  it  withiij  any  definite  time,  except  that 
prescribed  by  the  general  Statute  of  Limitations,  as  against  the 
debtor,  nor  as  against  any  other  creditor  or  incumbranceri 
except  within  that  prescribed  by  section  28  of  the  Lien  Act, 
which  is  six  months  after  the  last  payment  shall  have  become 
due  and  payable,  Then,  since  he  may  actually  indulge  th^ 
debtor  to  tliis  extent,  what  forbids  his  agreeing  to  do  so,  if 
nobody  is  thereby  put  in  a  worse  condition?  Here  such  pro- 
ceedings wore  instituted  within  two  months  after  the  tim^ 
fixed  by  the  original  contract  for  the  last  payment,  and  no 
party  has  been  injured  by  the  indnlgence  shown. 

In  Cook  V.  Vreeland,  21  111.  436,  speaking  of  Sec.  2  of  the 
former  act,  which  corresponds  with  Sec.  3  of  the  one  now  in 
force,  the  court  say :  "  This  section  evidently  refers  to  th^ 
making  and  entering  into  the  contract,  when  it  prohibits 
(limits)  the  extension  of  the  time  for  completing  the  work  to 
three  years  and  the  time  of  payment  to  one  year  after  its  com- 
pletion. There  can  not  be  anything  else  referred  to  but  the 
contract,  and  that,  we  think,  is  the  time  fixed  when  the  con- 
tract is  first  entered  into  by  the  parties,  and  not  to  a  mere 
permission  to  complete  the  work  after  the  expiration  of  the 
time,  or  an  extension  of  the  time  for  payment  beyond  the 
period  first  agreed  upon." 

We  hold,  tlien,  that  the  contract,  as  existing  when  perform- 
ance is  begun,  must  determine  for  all  parties  whether  a  lien  i^ 
Ci'cated,  and  for  subsequent  creditors,  incumbrancers  and  pur? 
chasers  when  the  limitation  prescribed  in  Sec,  28  will  begin  to 
run;  and  that  subject  to  the  operation  of  that  section,  in  this 
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tiew  of  the  contract,  no  ihdalgence.  between  the  parties  to  it, 
in  respect  to  the  time  of  completing  the  work,  or  of  payment 
for  it,  will  divest  the  lien  once  attached. 

We  think  the  demnrrer  to  the  petition  as  amended  was 
improperly  sustained ;  and  the  decre<)  will  be  reversed  and  the 
cause  remanded  for  fnrthei"  proceedings,  in  conformity  with 
this  opinion. 

Beversed  and  ronanded. 


Second  National  Ban&  of  Danville  et  al. 
Charles  L.  English  et  al. 

Insolvency— Jurisdiction  cf  County  Couti—Hote  far  Exclusive— Circuit 
Court  has  Jurisdiction  of  Bill  to  have  Trust  DSed  Caneeled^^  41,  Sec.  11, 
Chap.  72,  Starr  *  C.  III.  Stat. 

1.  The  Circuit  Court  has  jurisdiction  of  a  bill  filed  by  creditors  and  the 
assignee  of  an  insolvent  to  have  a  trust  deed  covering  his  real  estate  can- 
celed and  annulled  and  the  property  passed  over  to  the  assignee. 

2.  The  exclusive  jurisdiction  of  the  County  Court  as  an  insolvent's  court 
does  not.  extend  to  a  proceeding  brought  by  the  assignee  and  others,  to  re- 
move a  cloud  from  the  title  of  property  daimed  to  be  a  part  of  the  insolvent's 
estate. 

[Opinion  feed  Kovembcr  20,  1886.] 

In  error  to  the  Circuit  Court  of  Vermilion  County ;  the 
Hon.  J.  W.  WiLKiNs,  Judge,  presiding. 

Mes8i*6.  H.  P.  Blacxburn,  W.  J.  Calhouk  and  Lawbsncb 
&  Thompson,  for  plaintiffs  in  error. 

The  relief  sought  by  the  bill  is  to  remove  a  cloud  upon  the 
title  of  the  assignee  Frazier,  or  to  remove  an  impediment  in 
the  way  of  a  sale  of  the  property  assigned  to  him.  A  court 
of  equity  has  exclusive  jurisdiction  for  this  purpose.  Fams- 
worth  V.  Sferassler,  12  111.  482;  Moore  v.  Munn,  69  HI.  691 ; 
2  Story's  Eq.  (2d  Ed.)  See.  700. 
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The  County  Court  has  limited  jurisdiction,  and  only  over 
inatters  especially  provided  by  the  statute.  It  is  not  em- 
povirered  to  enter  a  decree  canceling  a  deed  of  record  in  the 
office  of  the  recorder  of  deeds.  It  has  no  equitable  jurisdic- 
tion. Propst  V.  Meadows,  13  III.  157;  Dixon  v.  Bnell,  21 
m.  203;  Moore  v.  Kogers,  19  111.  347;  Pahlman  v.  Graves, 
26  111.  405. 

Messrs.  Davis  &  Mann,  for  defendants  in  error. 

Pleasants,  P*  J.  On  July  27,  1885,  Wm.  W.  R  Wood- 
bury  made  a  general  assignment  to  DeWitt  C.  Frazier  for  the 
benefit  of  his  creditors,  which  was  filed  for  record  at  3:45 
o'clock  p.  M.  of  said  day  and  purported  to  convey  all  the  real 
and  personal  property  of  the  assignor,  wherever  situate  and 
of  whatever  nature,  without  a  more  particular  description. 
His  indebtedness  was  listed  at  $111,217.77  and  the  assets  were 
estimated  at  $115,429.55. 

At  3:40  p.  M.  of  the  same  day  there  was  also  filed  for  record 
a  deed  of  conveyance  of  divers  lots  of  real  estate  from  said 
"Woodbury  to  Charles  L.  English,  as  ti'ustee  of  the  other  de- 
fendants in  error,  who  were  respectively  sureties  on  several 
items  of  said  indebtedness  for  something  over  $28,000,  to  in- 
demnify them  against  loss  by  reason  of  such  suretyship. 

The  bill  herein  was  filed  by  creditors  whose  claims  aggre- 
gated about  $30,000,  on  behalf  of  themselves  and  such  others 
as  should  join  in  and  contribute  to  the  expense  of  the  proceed- 
ing, and  by  order  of  the  County  Court,  on  their  petition,  the 
assignee  was  also  made  a  party  complainant,  by  an  amendment 
thereto. 

Besides  the  facts  above  stated  it  avers,  on  information  and 
belief,  that  the  estate  assigned  will  not  realize  more  than 
$50,000;  that  the  lots  described  in  the  deed  of  trust  are  of  the 
value  of  about  $25,000;  that  the  larger  part  of  complainants' 
claims  have  been  duly  verified  and  presented  to  the  assignee 
as  required  by  the  statute;  that  they  are  believed  to  constitute 
a  majority  of  the  indebtedness  of  said  insolvent,  exclusive  of 
his  liabilities  to  said  sureties ;   that  said  deed  of  trust  and 
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assignment  were  executed  simultaneously,  prepai'cd  by  tlie 
sanje  attorney  for  said  insolvent,  acknowledged  at  the  same 
time  before  the  same  officer  and  together  filed  for  record; 
that  for  several  days  immediately  preceding  said  2d  day  of 
July,  said  Woodbury  intended  and  contemplated  the  making 
of  said  general  assignment,  and  that  the  execution  of  said 
deed  of  trust  was  a  shift  and  device  to  evade  the  statutes*  and 
expressly  intended  to  prefer  said  surety  creditors,  and  prays 
that  said  deed  be  canceled  and  annulled,  and  all  the  estate  of 
said  Woodbury  in  the  property  therein  described,  decreed 
to  pass  to  said  Frazier  by  virtue  of  said  deed  of  assignment  for 
the  uses  and  purposes  therein  expressed. 

To  this  bill  the  defendants  demurred,  and  for  cause  said:  It 
set  up  no  matter  of  thing  within  the  jurisdiction  of  said  court, 
and  that  all  the  matters  and  things  therein  set  forth  are  wholly 
within  the  jurisdiction  of  the  County  Conrt  of  Vermilion 
County. 

The  court  sustained  this  demurrer  and  dismissed  the  bill, 
and  the  complainants  appealed. 

As  we  understand  it,  the  single  question  presented  by  this 
record  is  that  of  the  jurisdiction  of  the  Circuit  Court,  and  it 
would  seem  to  be  important  on  account  of  the  interest  involved, 
if  for  no  other  reason.  Yet  counsel  have  not  deemed  it  neces- 
sary to  aid  us  in  its  solution  by  any  extended  argument 

The  brief  for  appellants  devotes  to  it  three  lines,  and  cites 
four  cases  of  which  the  latest  is  from  26th  111.  Tliatof  appel- 
lees is  briefer  still,  simply  referring  us  to  Freydendall  v. 
Baldwin,  103  111.  325;  Hanchett  v.  Waterbury,  315  Ilh  220; 
and  Field  v.  Kidgely,  116  111.  424,  without  a  word  of  com- 
ment 

The  case  made  by  the  bill  is  certainly  of  a  character  quite 
familiar  in  equity  practice,  and  clearly  within  the  original 
jurisdiction  of  the  Circuit  Court  as  conferred  by  the  Constitu- 
tion, and  if  it  could  not  bo  exercised  in  this  particular  instance, 
it  must  have  been  only  because  that  of  the  County  Court,  not 
by  virtue  of  its  general  powers  as  such,  but  as  an  insolvent's 
court  under  the  Act  of  May  22,  1877,  relating  to  voluntary 
assignments  for  the  benefit  of  creditors,  had  first  attached.    It 
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is  settled  hj  the  aothorities  cited  for  appellees  and  by  others, 
that  all  the  property  the  insolvent  debtor  has  at  the  time  of 
the  assignment  parses  to  and  vests  in  the  assignee  tinder  the 
statute,  and  mnst  be  administered  by  him  under  the  supervision 
of  the  County  Court;  that  upon  the  making,  fih'ng  and  record- 
ing of  the  assignment,  with  the  lists  and  scliedules  annexed, 
the  County  Court  at  once  acquires  jurisdiction  over  and 
becomes  possessed  of  all  the  property  and  estate  embraoed 
within  the  assignment,  subject,  of  course,  to  all  prior  h'ens  and 
just  claims  that  third  pai*ties  may  have  to  or  upon  it;  that  if, 
after  the  jurisdiction  of  the  County  Court  has  attached,  third 
pai*ties  having  real  or  pretended  claims  to  or  upon  the  trust 
estate  were  permitted,  by  means  of  process  issued  out  of  other 
courts,  to  take  possession  of  the  property  in  the  hands  of  the 
assignee  for  purposes  of  litigation  in  such  otlier  courts, 
the  County  Court  might  be  deprived  of  its  jurisdiction 
altogether,  and,  in  any  event,  would  be  so  retarded  and 
embarrassed  that  it  would  bd  impossible  to  administer  the 
estate  in  the  manner  or  within  the  time  pi'escribed  by  the  act; 
that  the  assignee,  the  insolvent  debtor  and  all  persons  claiming 
an  interest  in  the  fund  are  subject  alike  to  the  summary 
jurisdiction  of  that  court,  and  all  rights,  or  real  supposed, 
with  resi^eet  to  it,  must  be  primarily  litigated  therein,  and  that 
when  its  jurisdiction  has  attached,  no  other  court  can  interfere 
for  the  purpose  of  adjusting  any  claims  with  respect  to  the 
property  assigned,  or  of  administering  the  insolvent's  estate, 
except,  perhaps,  that  under  special  circumstances  a  court  oi 
equity  may  intervene  to  prevent  a  failure  of  justice. 

The  foregoing  is  taken  almost  verbatim  from  the  opinions 
in  the  cases  cited,  and  is  believed  to  show  the  full  extent  to  which 
the  courts  have  yet  gone  in  reference  to  the  exclusiveness  of 
the  jurisdiction  of  the  County  Court  under  this  statute. 

It  will  be  noticed  that  these  holdings  imply,  as  the  fact 
was  in  the  several  cAses,  (1)  that  there  was  no  question  as  to 
what  was  embmced  in  the  assignment ;  (2)  that  the  County 
Court  was  in  actual  possession  of  the  property  in  controversy 
or  its  proceeds ;  (3)  that  the  intervention  of  another  court  wai 
sought  by  some  creditor  or  claimant  against  the  assignment 
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or  some  claim  thereunder,  and  (4)  that  the  proceeding  if 
sustained,  would  have  taken  the  property  from  the  possession 
of  the  County  Court,  or  overruled  its  order  in  relation 
^thereto. 

In  such  case  the  claimant  must  first  litigate  in  that  court 
because  it  is  competent  to  grant  him  any  relief,  legal  or  equi- 
table, that  could  be  obtained  in  any  other.  Upon  his  petition 
it  may  in  eflFect  try  the  title  or  right  to  possession  of  real  or 
personal  estate,  of  whatever  value,  or  the  validity  or  priority 
of  any  alleged  lien  or  other  claim  to  or  upon  it.  By  means 
of  its  actual  possession  of  the  res  and  of  its  authority  over 
the  assignee  in  whom  is  the  legal  title,  it  is  enabled  to  do 
whatever  justice,  as  between  the  parties,  may  demand.  Its 
judgment  is  enforced  by  personal  order  upon  the  assignee  to  do 
or  refrain  from  or  submit  to  whatever  may  be  necessary  to 
that  end,  as  to  deliver  possession  of  property,  real  or  personal, 
or  to  execute,  cancel  or  surrender  instruments  in  writing 
relating  to  it,  as  the  nature  of  the  case  may  require.  Hence 
there  is  no  necessity  for  an  action  of  ejectment  or  bill  in  chan- 
cery, in  another  court,  at  the  suit  of  the  claimant.  If  the 
judgment  is  against  him  the  conditions  remain  unchanged,  and 
it  is  binding  until  duly  reversed  or  vacated,  because  his  peti- 
tion has  given  the  court  the  necessary  jurisdiction  over  him 
and  the  statute  confers  it  as  to  the  subject-matter  and  the 
respondents  claiming  under  the  assignment 

Bift  does  it  follow  from  its  possession  of  these  powers  in 
such  cases  that  it  can,  by  virtue  of  this  statute  in  any  case,  ren- 
der a  judgment  in  ejectment  or  decree  in  equity,  or  make  any 
order  affecting  one  who  is  neither  a  party  to  nor  claiming  un- 
der the  assignment  and  touching  any  property  or  interest 
which  he  does  not  concede  to  be  embraced  in  it,  and  also  in 
the  possession  of  the  court?  If  so,  its  jurisdiction  in  such 
case  must  be  exclusive.  But  that  it  is  not  would  seem  to  be 
clear  from  the  provision  in  Sec.  11  of  the  statutes,  which  ex- 
pressly authorizes  the  assignee  **  to  sue  for  and  recover  every- 
thing belonging  or  appertaining  to  said  estate,  real  or  per- 
sonal," the  suite  here  contemplated  being  evidently  to  be 
brought  against  just  such  parties,  claiming  and  holding  ad- 
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versely,  in  any  courts  havmg  jurisdiction  under  the  geneial 
law. 

If  it  be  true  that  appellants,  by  petition  to  the  County 
Court  for  an  order  upon  its  assignee  to  sell  subject  to  their 
claim,  or  to  reserve  enough  of  the  proceeds  for  their  indem- 
nity, might  have  given  it  jurisdiction  to  determine  this  con- 
troversy, still  they  were  not  bound  to  do  so.  Nor  have  they 
sought  the  intervention  of  another  court  This  bill  was  filed 
in  inmtum^  by  the  assignee  and  certain  of  the  creditors.  It 
shows  that  the  defendants  are  not  parties  to  nor  claiming  un- 
der the  assignment,  that  they  hold  an  apparent  though  a  con* 
tingent  incumbrance  upon  a  large  portion  of  the  real  estate 
assigned,  by  what  purports  to  be  a  pi'ior  and  valid  deed  that 
is  of  record ;  that  this  deed  is  really  void,  but  nevertheless  a 
cloud  upon  the  title  of  the  assignee,  which,  if  it  renoains, 
must  greatly  injure  his  sale  and  by  cx)nseqnence  the  interests 
of  the  creditors.  His  duty  was  to  do  what  he  reasonably 
could  to  bring  the  property  to  sale  under  the  most  favor- 
able conditions^  and  therefore  to  have  this  cloud  removed. 
Goodwin  v.  Mix,  38  III.  115 ;  Burrill  on  Assignments,  Sec. 
408. 

But  the  position  of  the  defendants  was  like  that  of  parties 
in  adverse  possession  of  property  described  in  the  assignment, 
so  that,  as  respects  their  interest  or  claim,  the  jurisdiction  of  the 
County  Court  under  this  act  bad  not  attached.  And  if  ithad« 
for  any  purpose,  it  was  at  least  doubtful  whether  it  could 
grant  tlie  proper  and  needed  relief  by  canceling  the  deed  of 
tinjst.  He  therefore  filed  this  bill  in  anothei*  court  whose 
powers  under  the  general  law  is  confessedly  ample,  and  since 
a  dollar  saved  to  the  estate  is  a  dollar  recovered  for  it  and  a 
suit  was  necessary  to  save  it,  we  hold  this  to  be  one  that  is 
fairly  within  the  letter  and  spirit  of  the  provision  in  Sec  11 
above  referred  to. 

The  case  here  differs  from  those  cited  in  the  four  particn* 
lars  above  mentioned  and  is  analogous  in  principle  to  that  of 
Freston  y.  Spaulding,  18  111.  App.  350-1,  where  the  assignee 
and  a  creditor  sought  to  have  declared  void,  as  amounting 
to  preferences,  certain  jiidgments  confessed  by  the  assignor 
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on  which  executions  had  been  issued  and  were  claimed  to  be 
liens  upon  the  property  assigned,  and  to  enjoin  the  SheriS 
from  making  sales,  and  the  jurisdiction  of  the  Circnit  Court, 
upon  question  made  and  argument  had,  was  fully  sustained. 

Here  the  County  Court  itself  invokes  its  exercise,  and  if 
the  relief  sought  should  not  be  granted,  tlie  denial  will  work 
no  change  in  its  possession  or  control  of  the  estate  assigned* 

We  are  of  opinion  that  the  Circuit  Court  erred  in  sustaining 
ihe  demuiTcr  and  dismissing  the  bill.  The  decree  will  there* 
fore  be  reversed  and  the  cause  remanded  for  further  proceed- 
ings in  conformity  herewith. 

Reversed  and  remanded. 


Dexter  A.  Smit^ 

V. 

John  Munch. 


Action  &n  Note — Assignmtnt — Notice  of  DrfenH — Failure  of  ConMdcr- 
afion — Admissibilitif  qf  Evidence — Practice— Defective  Transcnpt  and  Ab- 
stract, 

In  an  action  on  a  note  on  the  face  of  which  certain  matter  appeared,  it  is 
held:  That  evidence  of  a  failure  of  consideration  was  admissible  if  the 
holder  had  notice,  or  was  fairly  pni  upon  inquiiy;  that  this  was  a  question 
for  the  jury;  that  the  matter  on  the  face  of  the  note  was  admissible  in  con- 
nection with  other  facts  to  prove  such  notice;  and  that  this  court  can  not 
interfere  with  the  verdict  of  the  jury  finding  that  the  holder  was  not  a  bona 
fide  assignee. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  Moultrie  County;  ihe 
Hon.  J.  F.  Hughes,  Judge,  presiding. 

Messrs.  Coohban  &  Hasbaitgh,  for  appellant 

Where  a  promissory  note  is  indorsed  bj  the  payee  without 


324  Appellate  Courts  of  Illinois, 

Smith  T.  Munch. 

date,  it  will  be  presumed,  in  the  absence  of  proof,  that  it  was 
assigned  at  the  date  of  the  execution  of  the  note.  Smith  v. 
Nevlin,  89  111.  193. 

If  the  time  of  the  assignment  of  a  note  becomes  material, 
it  is  incumbent  on  the  maker  to  show  that  it  was  made  after 
the  maturity  of  the  instrument  where  the  indorsement  is 
without  date.     Mobley  v.  Kyan,  14  HI.  51. 

The  writing  below  the  signature  and  marginal  line  of  said 
note  is  no  part  of  it  There  is  no  evidence  tliat  it  was  there 
when  the  note  was  signed,  or  that  any  one  authorized  to  do  so 
caused  it  to  be  written  there.  It  certainly  could  not  be  con- 
strued so  as  to  make  it  appear  to  one  purchasing  the  note  as 
notice  of  a  defense  to  the  note.  Owen  v.  Barnam,  2  Gilm. 
461;  Carr  v.  Welsh,  46  111.  88. 

Mr.  W.  H.  Shinn,  for  appellee. 

Pleasants,  P.  J.  The  abstract  in  this  case  hardly  complies 
with  the  rule  and  the  transcript  is  not  what  it  should  be. 

It  is  a  suit  in  assumpsit  by  appellant,  as  assignee,  against 
appellee  as  maker  of  a  note,  in  special  form  and  printed,  to 
D.  M.  Osborne  &  Co.  for  $100,  dated  August  1,  1882,  and 
payable  on  or  before  January  1,  1884,  at  the  Merchants'  & 
Farmers'  Bank  in  Lovington,  Illinois.  It  embraced  a  certifi- 
•  cate  by  the  maker,  "  for  the  purpose  of  obtaining  the  prop- 
erty for  which  it  was  given,"  that  he  owned  in  his  own  name 

acres  of  land  in  section  ,   township ,   etc.,  and 

$1,500  worth  of  personal  property  on  it  over  and  above  all 
his  indebtedness.  Under  the  signature  was  written :  "  This 
machine  to  be  put  in  running  order  by  the  harvest  of  1883, 
when  starting  in  100  Oct.  1st,  '83.'*  Appellee  says  it  also 
'shows  on  its  face,  in  the  lower  left  hand  corner,  the  follow- 
ing :  "  [number  on  the  machine — 9]  " ;  and  at  the  bottom,  on 
margin,  the  printed  words:  "  Other  notes  in  payment  for  same 
machine  giv^n  to  D.  M.  Osborne  &  Co.";  but  if  there  the 
transcript  of  the  record  omits  them. 

It  was  stipulated  that  any  defense  which  could  be  well 
pleaded  might  be  given  in  evidence  under  the  genei*al  issue 
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filed.    A  verdict  was  returned  for  the  defendant,  a  motion  for 
a  new  trial  denied  and  judgment  entered.    • 

The  bill  of  exceptious  shows  that  plaintiff  offered  in  evi- 
dence '^  the  note  sued,  also  the  writing  on  the  margin," 
which  were  admitted,  and  he  then  rested ;  but  the  assignment 
indorsed  is  also  copied  in  the  transcript,  together  with  the 
other  matter  above  mentioned. 

Assuming  that  it  was  all  treated  as  in  evidence,  the  only 
material  question  in  the  case  is  upon  the  propriety  of  the 
court's  ruling  in.admitting  proof  of  the  failure  of  the  consider- 
ation or  conditions  on  which  the  note  was  given,  notwithstand- 
ing it  appeared  that  plaintiff  was  in  possession  of  it  before 
maturity. 

It  was  proper  if  he  had  actual  notice  of  these  facts  or  was 
fairly  put  upfcn  inquiry  in  relation  to  them  before  he  got  it. 

Whether  he  was  so  notified  or  put  upon  inquiry  was  a  ques- 
tion of  fact  for  the  jury;  and  all  the  matter  appearing  on  its 
face — since  it  had  been  under  the  control  of  the  payee  and 
plaintiff  from  the  time  of  its  execution — was  admissible,  in 
connection  with  other  facts  in  evidence,  as  tending  to  prove  it 
Henneberry  v.  Morse,  56  LI.  395;  Eussellv.  Haddock,  3  Gilm. 
233.  It  was  further  proved  that  after  maturity,  in  the  spring 
of  1884,  it  was  in  the  hands  of  the  general  agent  of  D.  M.  Os- 
borne &  Co.,  with  plaintiff's  approval,  and  that  this  agent  de- 
manded payment  for  them  of  appellee. 

The  jury  found  that  appellant  was  not  a  iona  fide  assignee 
for  value  and  without  notice  of  the  defense  as  against  his  as- 
signors, and  we  are  unwilling  to  say  they  were  not  justified  by 
the  evidence. 

Judgme/rU  affirmed. 
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The  Village  op  Manspield 

V. 
LOVINA  J,  MOOBE. 

DrfeeHvt  Sideitalk—Loenticm  qf^Injury— Action  for    DamctgeB^In- 

atruciiona — Negligence — Lefinition — Notice — Queation  for  Jury. 

I 

1.  Where  a  sidewalk,  built  and  maintained  by  a  municipality  within 
its  corporate  limits,  is  located  on  the  right  of  way  of  a  railroad  company 

and  is  necessary  for  the  use  of  the  public,  the  corporation  is  reiponsible  for  ; 

its  condition. 

2.  Neither  actual  nor  constructive  notioe  is  required  to  be  shown  in  case 

of  defective  construction.  •  •  i 

8.    Negligence  is  the  want  of  that  degree  of  care  which  the  law  requires  | 

in  a  given  ease. 

4.  An  omiBsion  in  an  instruction  is  not  error  if  it  is  supplied  else* 
where  in  the  instructions  given. 

5.  Where  the  evidence  is  conflicting  this  court  will  not  interfere  with 
the  verdict  of  the  jury. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  Piatt  County;  the  Hon- 
J.  F.  Hughes,  Judge,  presiding. 

Mes9rs.  LoDGic  &  Huston,  for  appellant 

The  instructions  are  erroneous.  Chicago  v,  Bixby,  84  111. 
82  ;  Gray ville  v.  Whitaker,  85  111.  439  ;  Chicago  v.  McGiven, 
78  111.  347  ;  Chicago  v.  Watson,  6  111.  A  pp.  344;  Macomb  v. 
Smithers,  6  HI.  App.  470 ;  Joliet  v.  Walker,  7  HI.  App.  267 ; 
Chicago  V.  McCulloch,  10  111.  App.  459 ;  Owen  v.  Chicago,  10 
m.  App.  465. 

It  is  a  very  dangerous  practice  to  give  erroneous  instruc- 
tions for  a  plaintiff  and  rely  on  the  defendant's  instructions  to 
correct  or  modify  them.  The  better  nile  is  laid  down  in  the 
following  cases:  W.,  St.  L.  &  P.  Ry.  Co.  v.  Rector,  104  111. 
296 ;  Same  v.  Shacklet,  105  111.  364  ;  I.  C.  R.  R.  Co.  v.  Moffitt, 
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67  Dl.  431 ;  Am.  Ins.  Co.  v.  Crawford,  89  LI.  62 ;  Wabash  Ey. 
Co.  V.  Hanke^  91  111.  406 ;  Singer  M'f  g  Co.  v.  Pike,  12  111. 
App.  606. 
Appellee's  briefs  removed  from  file. 

Plbasaittb,  p.  J.  This  suit  by  appellee,  for  personal  injury 
ascribed  to  defective  constmction  or  condition  of  a  sidewalk, 
resulted  in  a  judgment  on  verdict  for  plaintiff  of  $1,800.  We 
find  no  substantial  error  against  appellant  in  any  of  the  rulings 
below. 

It  is  said  the  walk,  at  the  place  were  the  accident  occurred, 
is  not  on  a  sti*eet,  but  within  the  right  of  way  of  the  I.,  B.  & 
W.  R.  K.  Co.  It  is,  however,  within  the  corporate  limits. 
The  village  authorities  built  and  took  and  had  charge  of  it  for 
use  as  a  sidewalk  by  the  inhabitants  and  others  generally,  and 
it  was  so  used  without  hindrance  or  objection  by  the  company. 
Its  necessity  and  importance  to  thb  public  are  conceded. 
These  facts  made  the  village  corporation  responsible  for  its 
condition,  as  for  that  of  any  other.  Dillon  on  Mun.  Corp. 
§  1009. 

The  effect  of  Bruffett's  testimony,  in  connection  with  that  of 
others,  was  for  the  jury  to  determine.  In  defendant's 
instructions  8  and  9  they  were  fully  advised  with  reference  to 
the  event  of  their  finding  tiiat  the  defective  place  testified  of 
was  not  the  place  where  the  accident  occuiTed. 

The  fi]*8t  and  third,  for  plaintiff,  ai*e  upon  the  hypothesis  of 
absolute  negligence  on  the  part  of  defendant.  This,  of  course, 
included  notice  where  that  is  necessary  to  constitute  it,  and  in 
what  cases  it  is  so  necessary  was  clearly  stated  in  others  on 
both  sides.  ^Negligence  is  the  want  of  that  degree  of  care 
which  the  law  requires  in  a  given  case,  and  the  degree  required 
in  this  case  was  also  fully  set  forth  in  others.  There  was, 
therefore,  no  error  or  inconsistency  in  the  omissioQ  complained 
of  in  these. 

So  that  of  the  words  "reasonably  safe"  or  their  equivalent, 
before  "  repair,"  in  the  fifth,  could  not  have  been  misunder- 
stood in  the  face  of  their  use  in  the  same  connection  in  so 
many  other  places. 
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[Neither  actual  notice,  nor  constructive  by  lapse  of  time,  is 
required  to  be  ebown  in  cases  of  defective  construction. 

Upon  disputed  questions  of  fact  there  was  a  conflict  of  evi- 
dence, and  this  is  the  third  jury  that  has  agreed  the  same  way 
in  relation  to  them.     The  judgment  will  be  affiimed. 

Judgment  affinnecL 


William  P.  Bkinton 

V. 

Hebman  Einhaus. 

Negotiable  Paper — Action  against  Payee  as  Indorser — Former  Adjudi- 
cation as  to  fad  of  Payment  brfore  Transfer, 

In  an  action  a^^inst  the  payee  as  indorser  on  a  note  transferred  to  plaint- 
iif  after  maturity  and  i>ayment,  it  is  held:  That  the  defendant  is  liable 
for  the  amount  of  the  note,  and  that  the  judgment  establishing  the  fact  of 
payment,  in  a  suit  by  the  plaintiff  to  foreclose  a  trust  deed  securing  the  note, 
is  concluaiye,  the  defendant  having  been  a  party  to  the  foreclosure  proceed- 
ings. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the  Hon. 
William  Mabsh,  Judge,  presiding. 

Messrs.  Bonnet  &  Woods,  for  appellant. 

Mr.  Ika  N.  Moorb,  for  appellee. 

The  transfer  of  a  chose  in  action  as  unpaid  amounts  to  an 
implied  warranty  that  it  is  unpaid.  Robinson  v.  McNeill,  51 
111.  225;  Plain  v.  Roth,  107  111.  588;  Brown  v.  Montgomery, 
20  N.  T.  292;  Morford  v.  Davis,  28  N.  T.  481;  Watson  v. 
Chesine,  18  Iowa,  202;  Kingsley  v.  Fitts,  65  7t  293. 

Where  a  note  is  assigned  after  maturity,  the  assignor,  under 
our  statute,  assumes  to  pay  the  note  if  the  bringing  of  a  suit 
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would  prove  nnavailing.     K.  S.  1874,  Ch.  98,  Sec.  7;  Crouch  v. 
Hall,  15  III.  263;  Kestner  v.  S|>ath,  53Ind.  288. 

The  indorsement  of  this  note  by  the  defendant  after  matur- 
ing is  equivalent  to  the  drawing  of  a  new  note  payable  at 
sight    Light  V.  Kingsbury,  50  Mo.  331. 

Pleasants,  P.  J.  This  case  has  been  needlessly  compli- 
cated by  .the  introduction  of  what  is  considered  irrelevant 
matter.  A  statement  of  the  material  facts  will  suffice,  with- 
out argument,  to  show  that  the  judgment  for  appellee  was 
right. 

On  January  15,  1875,  William  H.  Gather  gave  his  note 
to  appellant  for  |500,  due  three  years  after  date,  witl^  interest 
at  ten  per  cent,  per  annum,  payable  semi-annually,  which,  with 
another  for  $1,000  to  another  party,  was  secured  by  a  timet 
deed  of  real  estate.  In  the  summer  or  fall  of  1882,  appellant 
indorsed  it  in  blank,  and  delivered  it  for  negotiation  to  War- 
ren F.  Pitney,  who  sold  it  to  appellee  for  its  face  value,  less 
about  five  dollars  of  interest  last  accrued  and  which  was  un- 
paid and  the  interest  previously  accrued,  which  was  endorsed 
and  paid.  In  October,  1883,  appellee  filed  his  bill  in  equity 
to  foreclose  the  trust  deed,  making  Gather  and  his  wife,  the 
trustee,  the  payee  of  the  other  note  and  the  appellant  here  de- 
fendants, all  of  whom  except  the  trustee  answered,  and  the 
holder  of  the  other  note  also  filed  her  cross-bill  making  all 
the  others  named  defendants  thereto,  all  of  whom  except  said 
trustee  answered,  and  replications  to  the  answera  to  original 
and  cross-bills  were  filed.  At  the  June  term,  1884,  on  final 
hearing  upon  said  pleadings  and  the  proofs,  the  court  found, 
among  other  things,  "  that  said  $500  note,  payable  to  said 
Samuel  P.  Brinton,  has  been  paid  by  said  William  H.  Gather, 
and  that  the  same  had  been  paid  oflf  by  said  Gather  before 
the  same  was  transferred  to  said  Einhaus,  and  that  said  Ein- 
haus obtained  said  $500  note  four  years  after  the  same  had 
become  due  and  payable,  from  one  Warren  F.  Pitney,  and 
that  said  Pitney  was  not  authorized  by  said  Gather  to  trans- 
fer the  same  to  said  Einhaus,  and  that  said  Gather  never  au- 
thorized the  transfer  of  said  note  to  said  Einhaus."    The  de- 
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cree  accordingly  dismiBsed  the  original  bill  at  complainant's 
costs  and  "  forever  barred  "  him  "  from  enforcing  payment  of 
said  $500  note  from  said  William  H.  Gather,  and  from  enforc- 
ing any  lien  on  or  against  the  real  estate  in  said  deed  of  tmst 
described,  reserving,  however,  to  him,  any  legal  rights  he 
may  have  against  said  Pitney  and  said  Brinton,  growing  oat 
of  the  purchase  of  said  $500  note." 

Thereupon  Einhans  wrote  over  the  signature  of  appellant 
on  the  back  of  said  note  a  special  assignment  to  himself,  and 
brought  this  suit  to  the  next  term  against  him  as  assignor, 
charging  in  several  counts,  respectively,  among  other  things, 
that  suit  against  the  maker  at  any  time  since  the  assignment 
would  have  been  unavailing,  and  that  the  defendant  by  such 
assignment  warranted  that  said  note  except  the  interest  there- 
on to  that  date  was  unpaid,  and  that  if  it  had  been  unpaid  it 
would  have  been  worth  $500,  but  that  it  had  then  been  fully 
paid  and  was  worthless,  to  which  several  special  pleas  were 
interposed,  but  afterward  withdrawn  upon  a  stipulation  that 
any  proper  defense  might  be  introduced  under  the  general 
issue. 

By  agreement  the  case  was  tried  without  a  jury,  and  upon  a 
finding  of  the  issues  for  plaintiff  and  assessment  of  his  dam- 
ages at  $595.25  the  court,  after  refusing  a  new  trial,  rendered 
judgment 

Appellant  introduced  evidence,  against  the  record  of  the 
decree  referred  to,  that  when  he  parted  with  the  note  it  had 
not  in  fact  been  paid,  and  also  claimed  that  his  assignment  was 
not  to  appellee  but  to  Pitney;  whether  that  claim,  if  substan- 
tiated, would  help  him,  we  need  not  determine,  for  though  it 
appears  there  was  a  time  when  he  so  understood  it,  and  Pitney 
knew  he  did,  his  own  testimony  shows  it  was  not  until  after 
the  sale  to  appellee.  He  admitted  that  he  delivered  the  note 
to  Pitney,  as  his  agent,  to  raise  money  upon  it,  but  says  that 
some  time  afterward  Pitney  told  him  he  had  conc^ided  to 
keep  it  himself,  though  he  could  not  then  pay  for  it  in  full, 
but  he  did  then  pay  him  $300,  and  the  residue  within  a  few 
weeks,  which  $300  was  part  of  the  proceeds  of  its  sale  to  ap- 
})e1Iee.     Pitney  testified  that  he  made  tlie  sale  to  appellee,  and  ' 
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appellee  that  he  made  the  purchase  of  Pitnej,  as  agent  of  ap 
pellant 

That  it  had  then  been  paid  by  the  maker  is  eBtablished  bj 
the  finding  and  decree  mentioned,  which  ai'e  conclusive  in  thig 
suit. 

It  thus  appearing  that  he  assigned  the  note  to  appellee  for  a 
valuable  consideration  after  it  had  been  paid  bj  the  maker, 
his  liability  under  either  of  the  special  counts  referred  to 
would  seem  to  be  clear.  "So  citation  of  authorities  is  deemed 
necessary. 

Whatever  of  hardship  to  him  may  be  in  this  judgment 
must  be  due  to  the  former  adjudication  of  the  fact  of  such 
payment.  That  adjudication  remains  in  full  force,  and  appellee 
was  no  more  bound  than  he  to  prosecute  an  appeal  or  writ  oi 
error  thereon. 

Jvdgment  affirmed. 


Indiana,  Bloomington  &  Western  Railway  Com- 
pany 

V. 

Samuel  Drum. 

Railroads — Killing  tjf  Sioek^NeffligsncB  in  Leaving  Snow  in  Cattle 
Ouard — Seasonable  Time  for  Removal — Question  for  Jury — Instruction, 

1.  The  statutory  duty  of  a  railroad  company  to  maintain  suitable  and 
sufficient  cattle  guards  to  prevent  stock  from  getting  on  its  tnick  is  not 
complied  with  when,  for  an  unreasonable  time,  it  permits  its  guards  to  re- 
main filled  up  with  snow,  ice  or  any  other  substance  which  destroys  their 
usefulnMs. 

2.  In  the  case  presented  it  is  held:  That  an  instruction  touching  the 
liability  of  the  defendant  for  permitting  snow  and  ice  to  remain  in  the 
cattle  guard  fairly  presented  the  law  to  the  jury,  and  that  the  question 
whether  a  reasonable  time  had  elapsed  for  the  removal  of  the  snow  and  ice, 
was  for  the  jury. 

[Opinion  filed  November  20,  1886.] 
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Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Keeves,  Judge,  presiding. 

Mr.  Frank  Y.  Hamilton,  for  appellant 

If  the  fences  and  cattle  guards  are  sufficient  to  tura  ordinary 
stock,  having  been  properly  constructed  and  maintained,  the 
company  is  not  liable  for  the  stock  that  gets  over  the  same 
and  is  killed,  unless  negligently  or  wilfully  done.  R.  S.  Ch. 
114,  Sec.  4:8;  C,  B.  Q.  R  R.  Co.  v.  Magee,  60  111.  529;  L.,  P. 
&  B.  R.  R.  Co.  y.  Caldwell,  88  111.  280;  C.  &  N.  W.  R.  R. 
Co.  V.  Hart,  13  111.  App.  186;  C,  B.  &  Q.  R.  R.  Co.  v.  Far- 
relly,  3  111.  App.  60. 

The  company  is  not  guilty  of  negligence  in  permitting  its 
cattle  guards  to  fill  up  with  snow  and  ice.  P.  &  R.  I.  R.  R. 
Co.  V.  McClenahan,  74  111.  435;  Hance  v.  C.  &  S.  R.  R.  Co., 
26  K  T.  428;  Blais  v.  M.  &  St.  L.  R.  R.  Co.,  24  N.  W.  Rep. 
558;  City  of  Chicago  v.  O'Brien,  111  Bl.  232. 

Messrs.  Tipton  &  Beayeb,  for  appellee. 

Conger,  J.  This  was  an  action  brought  against  the  railroad 
company  for  killing  a  colt  which  broke  out  of  a  field,  got  upon 
the  public  highway  that  led  across  appellant's  railroad,  and  from 
thence  crossed  a  cattle  guard  so  filled  and  covered  up,  at  the 
time,  with  snow  and  ice,  as  to  offer  no  obstruction  to  its  pas- 
sage onto  appellant's  right  of  way,  and  was  tliere  killed  by  the 
cars  of  appellant. 

The  controversy  arises  over  the  following  instruction : ' 
"  The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence  in  this  case,  that  the  plaintiff  was  the  owner  of  the 
colt  in  controversy  and  that  the  colt  passed  in  and  over  on  the 
right  of  way  of  defendant's  railroad  over  a  cattle  guard,  and 
that  the  cattle  guard,  at  the  time  the  colt  passed  over  the  same, 
was  covered  with  snow  and  ice  so  that  stock  could  readily  pass 
over  the  same,  and  that  the  cattle  guard  had  been  in  the  same 
conditioli  a  sufficient  length  of  time  for  the  defendant  to  have 
known  it  and  removed  the  snow  and  ice  from  the  same  before 
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the  colt  passed  over  the  same,  and  that  whilst  the  colt  wab  so 
on  defendant's  right  of  way  it  was  killed  by  defendant's  loco- 
motive, as  alleged  in  the  declaration,  then  the  jury  will  find 
for  the  plaintiff  and  assess  the  plaintiff's  damages  at  the  value 
of  the  colt  at  the  time  the  same  was  killed,  and  also  to  this 
sum  the  plaintiff  is  entitled  to  recover  a  reasonable  attorney's 
fee  for  the  services  of  his  attorneys  in  this  case." 

We  see  no  objection  to  this  instruction.  The  language  of 
the  law  is :  "  That  every  railroad  corporation  shall  also  con- 
struct, and  thereafter  maintain  at  all  road  crossings  *  *  * 
cattle  guards  suitable  and  suf&cient  to»  prevent  cattle,  horses, 
sheep,  hogs  and  other  stock  from  getting  on  such  railroad." 

This  duty  is  not  complied  with  when  the  company  permits 
the  guards  to  remain  filled  up  with  snow,  ice  or  any  other  sub- 
stance which  destroys  their  usefulness  for  the  purpose  for  which 
they  are  constructed,  viz  :  to  prevent  cattle  from  crossing  them 
and  thereby  getting  on  the  railroad. 

The  law  is  not  so  unreasonable,  however,  as  to  hold  a  rail, 
road  liable  for  the  consequences  of  storms  until  a  reasonable 
time  has  c]a)>sed  thereafter  to  remove  the  snow  and  ice  ac- 
cumulating in  the  guards.  We  hold,  however,  that  it  is  the 
duty  of  railroads  to  use  reasonable  diligence  to  make  their 
cattle  guards  answer  the  purpose  of  their  construction  as  well 
in  the  winter  as  at  other  seasons,  and  if  they  fail  in  doing  so, 
they  are  liable. 

In  Dnnnigan  v.  0.  &  N.  W.  E.  W.  Co.,  18  Wis.  28,  it  is 
said  :  "When  a  railroad  company  permits  its  cattle  guards  to 
remain  filled  with  snow,  so  that  cattle  which  have  gotten  upon 
the  highway  without  any  negligence  upon  the  part  of  the 
owner,  pass  over  the  guards  and  in  consequence  of  being  thus 
upon  the  track  are  injured  by  a  train,  the  company  is  liable." 

The  evidence  in  this  case  showed  that  this  guard  had  been 
allowed  to  remain  filled  up  with  snow  and  ice  for  weeks,  and  it 
was  a  question  for  the  jury  to  determine  whether  sufficient 
time  had  elapsed  after  the  storms  for  its  removal,  or  in  other 
words,  whether  the  railroad  company  had  used  reasonable  dili- 
gence. 
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The  instruction,  we  think,  fairly  presented  this  view  of  the 
law  to  the  jury,  and  we  see  nothing  in  the  evidence  requiring 
ns  to  say  that  their  conclusion  was  not  supported  by  it. 

AJirmecL 


City  of  Springfield  ) 

V. 

Mary  A.  Seiglar. 

Defective    Sideiealh — Personal  Injury — Action  to  Recover  DamageB^ 
Verdict  Sustained — Instructions, 

Where  there  is  sufficient  evidence,  if  believed,  to  support  the  verdict, 
this  court  will  not  interfere. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  Jahes  a.  Cbbightoit,  Judge,  presiding. 

Messrs.  Joseph  M.  Gbout  and  Gbesb^b,  Surnstt  &  Hum- 
phrey, for  appellant 

Messrs.  Patton  &  Hamilton,  for  appellee. 

Per  Curiam,  This  was  an  action  for  personal  injury  by 
means  of  alleged  defect  in  sidewalk.  Plaintiff  recovered  be- 
low $200.  Shecould  not  have  received  the  injury  complained  of 
at  the  place  mentioned  after  the  walk  was  renewed,  as  shown. 
But  the  time  of  its  renewal  was  not  definitely  fixed.  It  was 
not  impossible,  according  to  the  evidence,  that  it  was  after  the 
injury  to  plaintiff,  and  it  is  not  denied  that  such  a  defect  as 
was  described,  at  about  the  place  described,  had  existed  for  a 
long  time  before  the  renewal. 

The  jury  must  have  believed  the  plaintiff  and  her  daughter 
as  to  the  fact  and  place  of  the  accident.  No  suflScient  reason 
appears  for  overruling  their  judgment  as  to  the  credibility  of 
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the  witnesses.  Nor  do  we  think  the  instructions  given  for 
plaintiff  assnmed  any  fact  tliat  was  in  question  and  to  be 
proved. 

JudgrMnt  affirmed* 


Indiana,  Bloomington  &  Western  Railway  Com- 
pany 

V. 

Eno  Hinshaw. 

Practice — Conflict  of  Evidence. 

Where  the  record  presents  only  questions  of  fact  arising  upon  a  conflict 
of  evidence,  this  court  will  not  interfere. 

[Opinion  filed  November  20, 1886.] 

Appeal  from  the  County  Court  of  McLean  County ;  the 
Hon.  B.  M.  Benjamin,  Judge,  presiding. 

Mr.  Franx  M.  Hamilton,,  for  appellant 

Mr.  W.  B.  Cablook,  for  appellee. 

Per  Curiam.  Appellee  recovered  judgment  for  $40,  as 
damages  for  the  loss  of  a  cow  killed  on  appellant's  road.  We 
find  in  the  record  only  questions  of  fact  arising  upon  a  con- 
flict of  evidence,  and  therefore  can  not  interfere. 

Affirmed, 


336  Appellate  Courts  of  Illinois. 

C.  &  £.  I.  R.  R.  Co.  V.  Bogge88. 


Chicago  &  Eastern  Illinois  Railroad   Company 

V. 

John  Boggess. 

Ballroads^Aetion  to  Recover  Damages  for  Killing  CoU—Instruetions 
'^Evidence. 

In  an  action  to  recover  damages  for  the  loss  of  a  colt,  alleged  to  have  been 
killed  through  the  negligence  of  the  servants  of  the  defendant  company,  it  is 
held:  That  the  questions  of  negligence  were  fairly  submitted  to  the  jury;  that 
certain  instructions  asked  were  properly  refused,  because  they  presented 
the  old  rule  of  contributory  negligence,  and  permitted  no  comparison,  and 
that  the  verdict  is  supported  by  the  evidence. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Conrt  of  Yermilion  County ;  tlie 
Hon.  J.  W*  Wilkin,  Judge,  presiding. 

Mr.  William  Armstrong,  for  appellant 

Mr.  F.  BooKw ALTER,  for  appellee. 

Per  Ouricmiu  This  was  an  action  commenced  before  a  Jus- 
tice of  the  Peace,  by  appellee,  for  damages  for  the  loss  of  a 
colt  alleged  to  have  been  killed  on  appellant's  track,  through 
negligence  of  its  servants.  On  appeal  plaintiff  recovered 
judgment  on  a  verdict  for  $80.  He  claimed  that  the  colt  got 
upon  defendant's  right  of  way  through  its  negligence  in  al- 
lowing the  cattle  guards  to  remain  for  a  long  time  filled  up 
with  and  obscured  by  snow,  and  that  as  the  train  approached 
no  danger  signal  was  given.  The  questions  of  negligence 
and  its  effect  were  fairly  submitted  to  the  jury  ;  no  substan- 
tial objections  to  instructions  given  are  urged.  Some  were 
refused,  and  rightly,  because  they  presented  the  old  rule  of 
contributory  negligence  and  permitted  no  comi^arison.  There 
was  evidence  to  support  the  finding. 
_  Judgment  affirmed. 
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Mark  D.  Hawes 

V. 

Trustees  of  the  Illinois  Wesleyan  University. 

Negotiable  Paper — Note^ — Suhseription  to  Educational  Institution — 
Condition — Parol  Evidence* 

In  an  action  by  an  educational  institution  on  notes  made  as  snbecriptions 
on  a  proposition  to  raise  ^5.000,  in  sums  of  9100  and  upward,  the  entire 
amount  to  be  subscribed  before  any  subscription  should  become  binding, 
said  subscriptions  having  been  made  at  a  time  when  said  institution  was 
engaged  in  raising  a  similar  fund  in  sums  of  $500  and  upward,  it  is  he^d: 
That  the  acceptance,  on  account  of  said  proposition,  of  a  subscription  of 
$5,000,  constitutes  no  defense,  said  second  sum  of  825,000  having  been 
raised  without  said  subscription,  and  that  parol  evidence  is  admissible  to 
show  that  the  aggregate  amount  named  in  the  condition  of  the  notes  has 
been  actually  obtained. 

[Opinion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  Morgan  Connty ;  the 
Hon.  Ctbus  Epleb,  Judge,  presiding. 

Messrs.  Morrison.  &  "Whitlook  "and  Beokwith,  Brown  & 
EoRBY,  for  appellant. 

Messrs.  H.  G.  Kesves  and  Betohah  &  ELalTfield,  for  appel* 
lee. 

Pleasants,  P.  J.  By  way  of  subscription  to  a  building 
fund  of  the  university,  appellant  made  to  appellees  two  notes 
for  $100  each;  one  providing  that  it  should  not  be  binding  un- 
til the  full  amount  should  be  subeci'ibed  on  a  proposition  to 
raise  $25,000  in  sums  of  $100  or  upward,  and  the  other,  of 
later  date,  being  for  the  94:th  $100  of  the  $10,000  then  re- 
quired to  make  up  that  amount. 

On  thepe  notes  this  suit  was  brought.  Pleas  of  the  general 
ksue  and  set-off  were  filed,  and  upon  trial  by  thecourtajudg- 
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ment  was  rendered  on  the  fin Jinga  for  plaintiffs  for  $236  after 
crediting  a  payment  on  account  of  $88. 

Tiie  defense  urged  Was  that  the  full  amount  had  not  been 
obtained  as  required  by  the  condition  in  the  first  note. 

Dr.  Mansell,  who,  as  financial  agent  of  the  university,  took 
an  active  part  in  raising  it  and  had  charge  of  it,  testified  that 
before  this  suit  was  brought  he  closed  up  his  agency,  made  a 
full  report  to  the  trustees  and  turned  over  to  his  successor 
everything  in  his  hands  pertaining  to  it ;  that  he  then  knew 
the  exact  amount  that  had  been  obtained,  but  could  not  now 
state  it  without  referring  to  his  report ;  that  his  recollection 
was  entirely  clear,  however,  that  it  was  between  twenty-six 
and  twenty-seven  thousand  dollars,  tliat  it  all  came  to  bis 
hands,  and  that  nearly  all  of  the  subscriptions  had  been  paid 
and  the  contemplated  building  erected.  None  of  these  state 
ments  were  contradicted. 

But  this  total  included  a  certain  subscription  of  $5,000,  and 
appellant  claims  it  should  be  counted  on  another  proposition, 
which  was,  to  raise  a  further  sum  of  $25,000  in  subscriptions 
of  $500  and  upward.  Dr.  Munsell  testified  that  this  further 
amount  had  also  been  fully  raised,  in  such  subscriptions,  with- 
out the  one  in  question,  and  this  was  not  contradicted.  There 
is  nothing  substantial  in  the  point. 

It  is  urged  that  as  these  papers  were  not  produced,  noi 
any  foundation  laid  for  secondary  evidence  respecting  thorn, 
this  testimony  was  incompetent  under  the  rule  against  parol 
pit)of  of  tlie  contents  of  written  instruments. 

It  appears  that  the  greater  part  of  them — enough,  with  the 
receipts  in  like  sums  to  make  up  the  required  aggregate — had 
been  sm-rendered  to  their  resj>ective  makers  on  payment. 
They  were  not  produced  on  the  trial,  nor  further  accounted  for 
or  proved.  But  we  do  not  understand  there  was  any  occasion 
or  attempt  to  prove  their  contents,  or  need  to  produce  them. 
The  fact  that  papers  of  the  kind  and  aggregate  amount  men- 
tioned in  the  condition  of  the  note  had  been  actually  obtained 
was  properly  provable  by  parol,  just  as  it  would  have  been  if 
the  papers  had  been  described  as  bank  notes  of  a  minimum 
denomination.    The names^  dates  and  amounts  were  fully  shown 
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in  the  report  If  its  admissioii  was  error,  which  under  the 
circumBtances  is  not  clear,  it  did  no  haiin,  since  no  other  judg^ 
ment  than  was  rendered  could  properly  have  been  rendered,  if 
it  had  not  been  admitted.  There  seems  to  be  no  merit  in  the 
defense. 

Judgment  affirmed. 


Chicago,  Burlington  &  Quincy  Railroad  Company 

V. 

C^  J.  Owen. 

Railroads — Injuries  to  a  Calf  while  in  Transportation — Vicious  Disposi- 
tion— Review  qf  Evidence — Negligence — How  Determined. 

1.  Whether  a  griven  act  is  negligent  or  improper  ii  to  be  determined  by 
the  surroundings  and  conditions  existing  at  the  time,  and  which  were,  or 
ought  to  have  been,  known  to  the  party  sought  to  be  charged. 

2.  In  an  action  against  the  appellant,  as  a  common  carrier,  to  recover 
damages  for  injuries  to  a  calf  alleged  to  have  been  sustained  while  in  trans- 
portation through  the  negligence  of  the  defendant's  servants,  it  is  held: 
That  the  verdict  in  favor  of  the  plaintiif  is  not  supported  by  the  evidence; 
that  tfat  calf  wafi  properly  unloaded  at  the  depot  instead  of  at  the  stock 
pen;  that,  from  the  evidence  presented,  the  injury  resulted  from  the  calf's 
vicious  disposition,  unprovoked  by  any  misconduct  by  the  defendant  or  its 
servants,  and  that  an  instruction  limiting  the  exceptions  to  the  defendant's 
liability  to  the  act  of  God  and  the  public  enemy,  was  erroneous. 

[Opinion  filed  November  20,  1886.] 

ApnBAL  from  the  Circnit  Conrt  of  Adams  County ;  tlie 
Hon,  William  Mabsh,  Judge,  presiding. 

Messrs.  J.  F.  Oakrott  and  O.  F.  Peice,  for  appellant 
The  law  has  introduced  an  exception  in  favor  of  the  carrier 
of  live  stock,  of  nnaccountability  for  its  loss  or  injury  resulting 
from  its  own  uncontrollable  vicious  propensities,  and  damages 


340  Appellate  Courts  of  Illinois. 

C,  B.  &  Q.  R.  R.  Co.  V.  Owen. 

—  —  —  — - 

incident  to  its  carriagfe  from  its  inherent  natural  character. 
An^ell  on  Carriers,  Sec.  214 ;  Hutchinson  on  Can-iers,  Sec. 
222 ;  Whart.  on  Negl.,  Sec.  615 ;  Cragin  v.  N.  T.  Cent.  K.  R. 
Co.,  61  K  Y.  61 ;  Smith  v.  N.  H.,  etc.,  E.  E.  Co.,  12  Allen, 
531 ;  W.,  St.  L.  &  P.  E.  E.  Co.  v.  McCasland,  11  111  App. 
491;  C,  E.  I.  &  P.  E.  E.  Co.  v.  Harmon,  12  HI.  App.  54; 
I.  C.  E.  E.  Co.  V.  Brelsford,  13  LI.  App.  251. 

There  was  no  instruction  in  this  case  on  behalf  of  the  de- 
fendant, which  stated  that  the  defendant,  under  law,  was  not 
an  insurer  of  the  safety  and  delivery  of  live  stock  placed  in 
its  charge  for  transportation ;  and  even  if  there  had  been,  the 
second  instruction  given  for  plaintiff  would  still  have  been 
'  misleading  and  erroneous,  as  a  coiToct  instruction  given  for 
one  side  will  not  obviate  an  error  in  an  instniction  on 
the  other  side.  C,  B.  &  Q.  E.  E.  Co.  t.  Payne,  49  HI. 
496;  Adams  v.  Smith,  58  III.  417 ;  Baldwin  v.  Killian,  63  El. 
550;  Quinn  v.  Donovan,  85  111.  194;  Illinois  Linen  Co.  v. 
Hough,  91  El.  63 ;  W.,  St.  L.  &  P.  E.  E.  Co.  v.  Schacklet, 
105  El.  364. 

Messrs.  Bonnet  &  Woods,  for  appellee. 

A  verdict  will  not  be  set  aside  where  the  evidence  is  con- 
flicting, even  though  it  may  be  against  the  weight  of  the  evi. 
dence.  Morgan  v.  Eyerson,  20  111.  343;  Millikin  v.  Taylor, 
53  111.  509. 

Where  the  evidence  is  conflicting  and  the  circumstances 
tend  to  support  the  verdict,  it  will  not  be  disturbed.  Gill  v. 
Crosby,  63^111.  190. 

Where  the  evidence  is  conflicting,  and  that  produced  by 
either  party,  considered  alone,  is  sufficient  to  require  a  verdict 
in  his  favor,  a  new  ti'ial  will  not  be  granted  on  the  ground 
that  the  verdict  is  not  sustained  by  the  evidence.  Lewis  v. 
Lewis,  92  111.  237. 

Where  there  is  evidence  from  which  the  jury  could  proper- 
ly find  their  verdict,  it  will  not  be  disturbed,  though  the  evi- 
dence may,  in  the  opinion  of  the  Supreme  Court,  justify  a  dif- 
ferent result.     T.,  W.  &  W.  E.  E.  Co.  v.  Moore,  77  El.  217. 

Common  carriers  are  liable  for  all  accidents  and  injui'ies 
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freight  may  receive,  except  from  the  act  of  God  and  the  pub- 
lic enemy.  C,  B.  &  Q.  E.  R.  Co.  v.  George,  19  111.  510 ; 
Merchants'  Des.  Tr.  Co.  v,  Kahn,  76  HI.  520. 

The -carrier  of  cattle  is  not  responsible  for  injuries  result- 
ing from  their  viciousness  of  disposition,  but  the  question, 
what  was  the  cause  of  the  injury,  is  one  of  fact  for  the  jury. 
HaU  «fe  Co.  V.  Renfro,  3  Met.  (Ky.)  51. 

A  delivery  or  tender  of  the  goods  must  be  at  a  reasonable 
time  and  place,  and  the  manner  in  which  the  same  are  deliv- 
ered must  be  reasonable,  and  these  are  questions  of  fact  for 
the  jury  to  determine.  2  Eedtield  on  Railways,  78 ;  Hill  v. 
Humphreys,  5  Watt  &  S.,  123 ;  Segura  v.  Reed,  8  La.  Ann. 
695;  Gibson  v.  Culver,  17  Wend.  305;  Fisk  v.  Newton,  1 
Denio,  47. 

PLEASAirrs,  P.  J.  Appellee  shipped  a  Polled  Angusbull  calf 
from  Abingdon,  in  Ejiox  County,  by  appellant's  freight  train, 
which  left  at  6  o'clock  a.  M.,to  Camp  Point  in  Adams  County, 
where  it  arrived  at  11  o'clock  of  the  same  morning.  The  ani- 
mal was  tied  with  a  rope  some  ten  feet  long  attached  to  a  ring 
in  a  short  leathern  halter.  It  was  unloaded  from  the  car  on 
the  passing  track  to  the  platform  at  the  north  end  of  the  de- 
pot. Until  untied  to  be  so  unloaded,  it  had  appeared  gentle 
enough,  so  far  as  is  known,  but  then  and  thenceforth  showed 
an  uncommon  degree  of  wildness  and  viciousness.  The 
brakeman  who  was  taking  it  out,  being  unable  to  hold  it,  was 
assisted  by  others,  mostly  train  hands,  and  with  considerable 
difficulty  got  it  around  to  and  through  the  door  at  the  east  end 
into  the  freight  room,  which  was  about  twenty-five  by  f orty- 
j5ve  feet  in  area.  When  those  who  had  been  assisting,  appa- 
rently supposing  the  struggle  was  over,  let  go  their  hold  of 
the  rope  and  turned  to  withdraw,  it  suddenly  attacked  and  but- 
ted them  in  turn  with  such  fury  that  the  whole  party  escaped 
by  one  way  or  another  as  quickly  as  they  could,  leaving  it 
alone  and  unfastened.  They  immediately  re- assembled  in  the 
office,  west  of  and  adjoining  the  freight  room.  The  door  be- 
tween them  was  opened  a  little  way  and  as  the  calf  came  to  or 
was  passing  near  it  some  one,  reaching  out,  caught  the  rope 
and  drew  it  in. 
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While  Mr.  Sweet  the  engineer  of  the  train,  was  holding  it 
with  one  hand  and  the  other  stretclied  ont  to  or  towai*d  the 
animal's  head,  appellee  came  up  and  took  hold  of  it  also,  but 
,in  a  moment  or  so  the  calf  jerked  away,  ran  across  to  and 
.;  against  the  east  door,  which  was  then  also  a  little  open,  and  by 
'.a  second  i*U8h  tbrew  it  off  its  bearings  and  escaped.  It  ran  ap 
along  the  railroad  track  three  quai'tei's  of  a  mile  and  broke 
iJirongh  a  board  fence  into  a  pasture.  The  station  agent  im- 
mediately sent  two  men  on  horses  to  recapture  it.  They 
found  it  standing  in  mud  and  water,  knee  deep,  with  other 
cattle,  and  were  unable  by  reason  of  its  viciousness  to  drive  it 
alone.  When  they  attempted  to  do  so  it  attad^ed  them,  on  foot 
9nd  on  horseback.  Finally  by  driving  others  with  it  they  suc- 
ceeded in  getting  it  back  to  the  station  and  into  the  stock  pen. 
Then,  after  it  had  broken  one  rope  with  which  it  was  tied  to  a 
post,  appellee  secured  it  with  two  others,  and  with  the  assist- 
ance of  two  men  got  it  to  his  place,  nearly  a  mile  away,  where 
on  arrival  it  laid  down  and  within  an  hour  died. 

There  was  no  external  mark  of  injury  upon  it  and  appellee 
and  his  witnesses  suppose  its  death  was  caused  by  overheating 
from  rage  and  violent  action.  No  other  evidence  on  that 
point  was  offered.  The  calf  was  six  months  old,  and  of  extra- 
ordinary size  and  strength  for  its  age,  its  weight  being  six 
hundred  pounds  or  more.  Appellee  and  his  vendor  testified 
it  was  worth  $450. 

This  suit  was  brought  upon  the  implied  contract  of  appel- 
lants, as  a  common  carrier,  to  safely  transport  and  deliver  it 
The  plea  was  the  general  issue,  and  the  verdict  was  for  the 
plaintiff  for  $450,  on  which  the  court,  after  refusing  a  new 
trial,  entered  judgment 

We  think  this  verdict  should  have  been  set  aside  as  being 
unsupported  by  the  evidence.  From  the  declaration  and  the 
testimony  we  should  be  at  a  loss  to  conjecture  the  particular 
breach  of  contract  or  act  of  negligence  on  which  the  plaintiff 
relied  for  a  recovery.  The  ai*gument  alone  discloses  them. 
They  are  limited  to  the  place  at  which  the  calf  wa*  imloaded, 
the  teasing  to  which  it  is  said  to  have  been  subjected,  and  the 
leaving  the  east  door  of  the  freight  room  partly  open. 
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It  wonld  be  useless  to  discnss  the  evidence  at  length;  the 
coQchi£ions  to  which  we  are  irresistibly  drawn  will  be  briefly 
stated. 

First.  It  was  usual  to  nnload  a  single  head  of  live  stock  at 
the  depot,  and  not  at  the  stock  pen,  which  was  800  feet  east 
and  north  of  it  and  upon  another  track.  The  plaintiff  mutst 
be  presumed  to  have  known  this,  and  assented  in  this  instance, 
as  he  was  expecting  the  calf  by  this  train  and  had  made  no  re- 
quest on  that  subject  The  north  platfomi  was  very  nearly 
on  a  level  with  the  car  floor.  If  the  calf  could  have  been  tied 
in  the  freight  room  it  would  have  been  in  as  safe  a  place  for 
it  and  as  convenient  for  the  plaintiff  as  the  stock  pen.  Before 
it  was  unloaded  there  was  no  reason  to  suppose  it  could  not  be 
so  tied. 

Whether  a  given  act  is  negligent  or  improper  is  to  be  deter- 
mined by  the  suiTOundings  and  conditions  existing  at  the  time 
and  which  were  or  ought  to  have  been  known  to  the  party 
sought  to  be  charged.  It  is  easy  to  see,  after  a  calf  has  broken 
an  appai-ently  suitable  rope,  that  it  might  have  been  secured 
by  a  log  chain,  but  that  does  not  tend  to  prove  the  use  of  the 
rope  was  improper. 

Second.  The  number  of  persons  engaged  in  getting  the  calf 
into  the  freight  room  was  necessary,  and  made  so  by  its  dis- 
position and  action.  Plaintiff's  witness  who  so  assisted,  and  was 
not  an  employe  of  the  defendant,  says  "  it  was  abont  all  they 
wanted  to  do;"  and  another  that  "it  took  their  united  sti'ength 
to  hold  him."  There  is  no  contradiction  of  this,  nor  any 
l^jarticle  of  evidence  that  in  this  operation  they  at  all  abused 
him  in  respect  to  either  his  body  or  his  temper. 

When  they  left  the  freight  room  the  east  door  was  com- 
pletely closed,  though  not  fastened,  as  it  ought  not  to  have 
been,  since  occasion  for  entering  it  was  constantly  recurring.  It 
was  a  safe-guard,  as  closed,  being  a  sound  and  heavy  freight 
door,  resting  on  rollers  upon  a  track.  While  the  calf  was  being 
held  at  the  west  or  office  door,  Mr.  Harris,  who  was  not  in  the 
employ  of  the  company,  came  in  at  the  east  and  left  it  open,  as 
he  says,  about  three  inches.  The  calf,  after  jerking  away  from 
Sweet  and  the  plaintiff,  ran  diicctly  at  Harris  and  then  shied 
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to  the  door,  striking  it  heavily  with  hifi  head  and  shoulder,  and 
by  a  second  rush  threw  it  far  enough  off  its  bearings  to 
"  squeeze  through."  His  escape  should  be  charged  not  to  any 
defect  in  the  door,  nor  to  the  line  of  light  through  the  three 
inch  opening,  but  to  his  own  furious  wildness,  which  the  com- 
pany's agents  had  no  reason  to  anticipate. 

But  the  point  most  confidently  presented  for  plaintiff  is 
founded  upon  his  statement  that  when  he  came  up  to  take  hold 
of  the  rope,  at  the  office  door,  Sweet  was  holding  it  with  one 
hand  and  "  punching"  at  the  calf,  "  this  way,"  while  it  was  ''but- 
ting up  at  the  door  at  him;"  that  they  were  just  having  a  good 
time,"  and  that  he  then ''  told  Sweet  not  to  tease  it  in  tliat  way." 
Just  how  he  described  by  imitation  the  action  which  he  de- 
scribed in  terms,  as  *'  punching,"  is  not  shown,  but  no  other 
witness  appears  to  have  suspected  that  he  was  intending  to 
tease  it.  Mr.  Sweet,  himself,  swears  he  ivas  tidying  ^'  to  pet 
and  pacify  it."  His  action,  so  far  as  disclosed,  was  no  less  con- 
sistent with  that  purpose  than  wiiji  the  one  suspected  by 
plaintiff,  and  as  such  was  proper  and  natural — for  who  ever 
held  a  vicious,  wild  or  frightened  animal  and  did  not  try,  if  he 
safely  could,  to  stroke  his  head?  To  tease  it  was  forbidden  by 
his  duty,  and  such  a  purpose  is  not  to  be  presumed. 

The  manner  in  which  defendant's  witnesses  related  the 
circumstances  of  their  overthrow  and  chase  by  this  active, 
vigorous  and  mad  young  bull,  is  largely  commented  on  as 
throwing  a  light  upon  their  real  aims  and  actions,  which  it  is 
lamented  this  court  can  not  have. 

'  A  situation  altogether  serious  in  experience  may  be  un- 
avoidably comical  in  narration.  We  have  been  amused  at  the 
scene  as  presented  in  words  on  cold  paper,  and  can  readily  un- 
derstand how  the  account,  as  given  on  the  witness  stand,  must 
have  appeared  ludicrous  even  to  the  victims  who  were  giving 
it,  although  they  were  sober-minded  men,  intent  on  business 
and  duty  only  at  the  time  of  the  occurrence,  but  can  not 
regard  that  fact  as  a  circumstance  tending  to  impeach  their 
claim,  made  on  oath,  to  have  acted  in  good  faith. 

The  recapture  of  the  calf  and  the  means  employed  for  that 
purpose  were  according  to  the  request  of  the  plaintiff.  He 
does  not  complain  of  anything  in  that  connection. 
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It  is  shown  that  no  mark  of  violence  or  injury  appeared 
upon  its  body.  It  received  no  hurt  directly  from  its  .trans- 
portation  or  delivery,  but  came  to  its  death  by  overaction  and 
overheating  from  its  own  disposition,  unprovoked  by  any  mis- 
conduct of  the  defendant  or  its  servants. 

For  injuries  resulting  from  such  a  cause  the  carrier  is  not 
liable.  The  second  instruction  limiting  the  exceptions  to  the 
act  of  God  and  of  the  public  enemy,  is  conceded  to  be  wrong 
in  itself,  and  we  doubt  if  it  was  cured  by  the  third,  which,  it 
is  said,  included  under  the  first  of  these  exceptions  the 
natural  temper  and  disposition  of  the  calf. 

For  these  reasons  the  judgment  will  be  reversed  and  the 
cause  remanded. 

JSeversed  and  remanded. 


John  Kose 

v. 

Flora  E.  Vandercar,  Administratrix. 

Action  on  Lost  Note — Instructions — Errors — Extent  <^  Search  Required 
— Original  Consideration — Question  for  Jury. 

In  an  action  on  a  loet  note,  alleged  to  have  been  made  by  the  defendant's 
intestate,  the  only  issue  of  fact  being  as  to  its  genuineness,  it  is  held:  That 
many  of  the  instructions,  which  were  too  numerous,  were  erroneous;  that 
the  holder  was  not  required  to  make  diligent  search  for  the  note  '*  wherever 
it  might  be  found;"  that  it  was  error  to  assume  that  the  plaintiff  "  know- 
ingly introduced  to  the  jury  false  and  fabricated  testimony;"  that  the  jury 
were  improperly  authorized  to  disregard  the  evidence  of  certain  witnesses; 
that  the  suit  was  not  for  the  original  consideration;  that  it  was  for  the  jury 
to  determine  the  weight  of  the  evidence  as  to  the  genuineness  of  the  note, 
and  that  it  was  error  to  instruct  the  jury  that,  in  the  absence  of  evidence  as 
to  what  the  consideration  was,  they  might  refuse  to  find  the  note  genuine 
from  evidence  of  handwriting  alone. 

[Opmion  filed  November  20,  1886.] 

Appeal  from  the  Circuit  Court  of  Fulton  County;  the  Hon. 
John  C.  Bagby,  Judge,  presiding. 
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Messrs.  Barrerb  &  Grant,  C.  G.  Whitney  and  C.  F.  Rob- 
INSOK,  for  appellant 

Messrs.  Gray  &  Waggonbr,  W.  S.  Edwards  and  W.  HL 
Barnes,  for  appellee. 

Pleasants,  P.J.  This  was  assnmpsit  by  appellant  a^inst 
appellee.  The  declaration  contained  a  special  count  on  a  note 
alleged  to  have  been  made  by  the  deceased  to  plaintiff,  and 
the  common  counts.  Plea,  the  general  issue  sworn  to.  Ver- 
dict for  defendant,  new  trial  refused  and  judgment  entered. 

The  only  issue  of  fact  was  upon  the  genuineness  of  the  note. 
It  was  claimed  to  have  been  lost,  and  upon  proof  thereof  to 
the  satisfaction  of  the  court,  secondary  evidence  of  its  con- 
tents was  received.  Witnesses  who  had  seen  it,  and  who 
claimed  to  have  had  the  legal  means  of  knowing  and  to  know 
the  deceased's  handwriting,  differed  in  opinion  as  to  the  gen- 
uineness of  the  signature,  and  there  were  circumstances  in  . 
proof  tending  to  corroborate  each.  We  have  nothing  to  say 
as  to  the  weight  of  the  evidence,  but  must  revei*se  tlie  judg- 
ment for  errors  in  the  instructions  given  for  defendant. 

These  instructions  were  needlessly  and  therefore  danger- 
ously numerous,  considering  the  singleness  of  the  issue.  In 
the  abstract  they  are  not  numbered,  but  judging  from  the  par- 
agraphs and  subject-matter  there  were  twenty-thi*ee  exclusive 
of  that  relating  to  the  form  of  the  verdict  The  first  assumes 
that  there  is  evidence,  which  does  not  appear,  impeaching  the 
good  faith  and  diligence  of  plaintiff's  search  for  the  note,  and 
the  seventeenth  holds  him  bound'  to  show  that  immediately 
after  he  claims  to  have  lost  it  he  instituted  diligent  search  for 
it  "  wherever  it  might  be  found" — a  rule  which  would  reach 
an  unknown  thief's  pocket.  The  eighteenth  assumes  the  pro- 
duction of  evidence  tending  to  show  that  plaintiff  "knowingly 
introduced  to  the  jury  false  and  fabricated  testimony" — which 
counsel  contend,  but  fail  to  convince  us,  was  warranted  by 
proof  tending  to  show  that  his  son  in  fact  testified  falsely. 
The  jury  are  authorized  to  disregard  entirely,  except  so  far  as 
it  may  be  duly  corroborated,  the  testimony  of  some  new  classes 
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of  witneesoB :  as  those  who  are  said  to  have  been  successfully 
impeached  ^^  by  proof  of  having  made  different  statements  at 
other  times"  {No.  10);  who  have  testified  ,to  any  material  fact 
that  they  did  not  swear  to  when  witnesses  on  a  former  trial  of 
the  same  cause  and  whose  late  statement  of  it  is  false,  fabricat- 
ed or  untrue  (No.  21);  or  who  are  shown  to  be  persons  "of  bad 
reputation  for  truth  and  veracity  in  the  neighborhood  where 
they  reside"  (No.  13).  It  is  to  be  presumed  that  court  and 
counsel  well  understood  that  the  generality  of  such  reputa- 
tion and  the  wilfulness  of  such  misstatements  are  material 
elements  in  these  cases  respectively  and  that  they  were  omit- 
ted  thi'ough  haste  and  inadvertence. 

The  7tli  is  "  that  a  promissory  note  is  only  evidence  of   an 
existing  indebtedness  from  the  maker  to  the  payee,  and   that 
in  case  of  the  loss  of  a  note  a  party  may  sue  and   recover  for 
the  original  consideration  of  the  note,  in  a  suit  bi*ought  for 
tliat  purpose."     This  suit  was  not  for  the  original  considera- 
tion, but  distinctly  upon  the  note.     It  would  have  been   im- 
proper for  the  plaintiff  to  offer  evidence  in  chief  upon   the 
issues  made  on  the  original  consideration.     The   instruction 
was  therefore  irrelevant,  yet  may  have  suggested   to  a  jury 
that  as  against  an  administrator  he  ought  to  prove  the  consid- 
eration, and  that  no  injustice  would  be  done  him  if   he  were 
remitted  to  the  suit  referred  to  in  it.     If  it  had  been  intended 
and  proper  to  say  that  although   positive  proof  of  a  want  of 
consideration  would  be  wholly  unavailing  in  case  the  genuine- 
ness of  the  note  were  shown,  yet  such  proofs,  if  made,  might 
be  considered  in  connection  with  other  evidence  as  tending  to 
show  it  was  not  genuine,  this  was  not  a  proper  way  to   say  it. 
The  16th  is  to  the   same  effect.     Further  use  of    the   same 
idea  was  improperly  made,  for  in  the  22d  it   is  said  that,  to 
prove  its  genuineness,  it  was  competent  for   the   plaintiff  to 
prove  what  it  was  given  for,  and  that  if  no  such  proof  has 
been  offered,  but  only  the  opinion  of  witnesses  as  to  the  hand- 
writing of  the  deceased,  the  jury  "  may  disregard   such   evi- 
dence and  refuse  to  find  the  note  to  be  genuine  from  that  evi- 
dence alone,   if  they  find  the  same  to  be  weak,  unsatisfactory 
and  not  convincing,"  and  then  the  23d  and  last  told  them  as 
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matter  of  law  that  without  proof  of  consideration  such  evi- 
dence was  weak,  unsatisfactory  and  not  convincing — the  lan- 
guage being  "  that  such  evidence  is  of  a  character  little  wor- 
thy of  credence,  and  in  the  absence  of  evidence  as  to  what 
the  alleged  note  was  given  for,  the  jury  may  refuse  to  find 
the  aVeged  note  to  be  genuine  from  such  evidence  of  band- 
writing  alone." 

It  can  hardly  be  necessary  to  cite  authority  to  show  that  this 
was  a  clear  invasion  of  the  province  of  the  jury.  There  was 
nothing  in  the  conduct  or  position  of  the  witnesses,  as  set  forth 
in  these  instructions  or  in  the  nature  of  their  testimony,  that 
would  authorize  the  jury  to  disregard  it  They  were  not 
bound  to  believe  it,  but  were  bound  to  consider  it,  and  upon 
its  consideration  to  determine  for  themselves  whether  it  was 
fit  to  be  believed.  The  en-or  of  the  court  in  thus  discred- 
iting it  was  so  serious  as  to  entitle  the  plaintiff  to  a  new  trial, 
even  if  we  were  of  opinion  that  the  verdict  was  right. 
The  judgment  will,  therefore,  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


P.  Q.  Habrison 

V. 

Ann  Hart  and  Francis  Hart,  Executors,  etc. 

Scire  Facias  to  make  Third  Person  Party  to  a  Judgment — Pleading — De- 
fensee — Former  Judgment — Contradiction  of  False  Eetum — Review  of 
Authorities. 

1.  Upon  scire  facias  to  make  a  third  person  a  party  to  a  judgrment,  ren- 
dered upon  a  former  judf^ment  of  the  same  court  against  him  and  the  de- 
fendant in  the  last  judgment,  it  is  held:  That  every  good  defense  must  be 
a  defense  against  the  former  judgment  and  not  against  the  note  or  account 
on  which  it  was  founded ;  that  the  defenses,  non  assumpsit,  non  est  factum 
and  nil  debit,  were  irrelevant^  even  if  the  plea  setting  them  up  was  not  bad 
for  duplicity;  and  that  a  rejoinder  to  a  re^  licatioii  averring  that  the  record 
of  the  judgment  and  return  showed  pi  rsonal  service,  which  avers  that  said" 
return  is  false,  is  insufficiert  at  law. 
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2.  Where  an  officer^s  return,  appearing  in  the  record  of  a  former  adju- 
dication, shows  an  actual  personal  service,  it  can  not  be  contradicted  in  a 
collateral  proceeding  at  law  by  evidence  dehors  the  record. 

[Opinion  filed  December  1,  1886.] 

Appkal  from  the  Circuit  Court  of  Morgan  County;  the  Hon. 
Cybus  Epleb,  Judge,  presiding. 

Messrs.  Bkown  &  Kibby,  for  appellant. 

The  real  question  presented  by  this  record  is  whether  a 
party  defendant  can  be  permitted  to  contradict  the  return  of 
the  Sheriff  or  whether  he  must  submit  to  a  judgment  and  take 
his  chances  for  indemnity  in  an  action  against  the  Sheriff  for  a 
false  return. 

As  between  the  original  parties  and  their  representatives, 
an  oflScer's  return  is  hut  pjnma /ode  evidence  of  its  truth,  and 
may  be  contradicted.  Sibert  v.  Thorp,  77  HI.  43;  Owens  v. 
Eanstead,  22  HI.  161;  Brown  v.  Brown,  59  HI.  315;  Hickey  v. 
Stone,  60  HI.  458;  Ryan  v.  Lander,  89  111.  554;  Union  Nat. 
Bank  v.  First  Nat.  Bank,  90  HI.  56;  Chicago  Electric  Co.  v. 
Congdon  Brake  Co.  Ill  HI.  309. 

A  similar  rule  has  been  announced  in  the  States  of  Connect- 
icut  and  Wisconsin.  Watson  v.  Watson,  6  Conn.  334;  Case 
V.  Bank,  16  Wis.  62. 

The  English  rule  that  the  return  of  the  Sheriff  can  not  be 
contradicted  has  been  relaxed  in  this  country.  Ryan  v.  Lan- 
der, 89'  HI.  554. 

To  deny  a  person  the  right  to  contradict  the  return  is  the 
equivalent  of  saying  that  the  judgment  may  be  rendered  by  a 
coui-t  against  a  person  without  notice  and  without  jurisdiction 
of  his  person. 

If  a  sale  had  taken  place  under  the  original  judgment,  and 
a  stranger  had  purchased  upon  the  faith  of  the  record,  we  will 
admit  that  at  law  the  appellant  could  not  question  the  return, 
as  against  the  innocent  purchaser,  but  would  at  law  be  remit- 
ted to  his  action  against  the  ojQicer  for  a  false  return. 

Mr.  John  A.  Bellatti,  for  appellees. 
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The  cases  wherein  the  Supreme  Court  have  held  that  the 
return  of  the  SheriflE  is  only  ^^jmma /ode  eyidence  of  the  facts 
therein  stated,  and  may  be  put  in  issue  by  plea  in  abatement 
before  judgment,"  are  cases  where  the  court  hare  not  yet 
passed  upon  the  return,  and  found  that  it  had  jui'isdiction,  and 
the  return  was  therefore  only  the  testimony  on  oath  of  the 
officer,  and  to  hold  that  it  might  be  contradicted  was  certainly 
right  But  in  this  case,  the  return  of  the  officer  has  attained 
to  the  dignity  of  the  record  of  the  Circuit  Court;  that  is  to  say, 
the  Circuit  Court  found  that  the  party  had  been  duly  served 
with  process  and  that  the  court  had  jurisdiction  of  his  person, 
and  thereupon  rendered  judgment  against  him,  and  the  sum* 
mons  and  the  return  thereupon  became  a  part  of  the  record  of 
that  judgment,  and  can  not  be  contradicted.  Hunter  v.  Stone- 
burner,  92  HI.  75;  Barnett  v.  Wolf,  70  111.  76;  Zepp  v.  Hagar, 
70111.  223;  Harris  v.  Lester,  80  Bl.  307;  Welch  v.  Sykes,  3 
Gilm.  197;  Bimeler  v.  Dawson,  4  Scam.  636;  HaU  v.  Williams, 
6  Pick.  232. 

The  above  cases  established  the  rule:  "That if  the  record 
shows  affirmatively  that  the  defendant  was  personally  served 
with  process,  it  f uiiiishes  conclusive  evidence  of  that  fact,  and 
the  defendant  can  not  controvert  it." 

Pleasants,  P.  J.  This  was  a  set.  fa,  to  make  appellant  party 
to  a  judgment  of  the  Circuit  Court  of  Morgan  Couuty  rendered 
at  the  May  term,  1881,  in  favor  of  the  testator  of  appellees, 
against  Benjamin  Berry,  who  was  impleaded  with  him,  appel- 
lant not  being  found. 

He  filed  two  pleas.  The  first  averred  that  said  judgment 
was  rendered  upon  a  former  judgment  of  the  same  court,  ren- 
dered November  22,  1872,  in  favor  of  tl\e  same  plaintiff 
against  said  Beny  and  this  defendant,  for  $610.25  damages, 
$7.85  costs,  and  that  in  said  case  the  court  did  not  have  any 
jurisdiction  of  the  person  of  this  defendant;  that  no  process  of 
summons  was  ever  served  in  said  cause  upon  him,  and  he  did 
not  in  any  way  submit  himself  to  the  jurisdiction  of  said  court, 
and  it  did  not  have  any  jurisdiction  to  render  said  judg- 
ment against  him. 
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The  second  avers  that  said  first  judgment  was  rendered  in 
an  action  of  assumpsit  brought  upon  a  promissory  note,  alleged 
to  have  been  executed  by  said  Berry  and  this  defendant  to 
said  Matthew  H]ai*t,  and  that  this  defendant  did  not  undertake 
and  promise  as  alleged  in  the  declaration  therein;  that  he  did 
not  make  and  deliver  tlie  promissory  note  therein  described; 
that  said  note  was  not  his  act;  that  he  did  not  owe  and  was 
not  indebted  to  said  Hart  as  was  alleged  in  said  declaration 
in  any  sum,  either  upon  said  note  or  any  other  cause  of  action 
whatever.  It  also  avers  that  the  court  did  not  have  jurisdic- 
tion of  the  person  of  this  defendant;  that  he  was  not  served 
with  process  and  did  not  appear  nor  in  any  other  way,  manner 
or  form  submit  himself  to  the  jurisdiction  of  said  court  where- 
by it  could  or  did  have  jurisdiction  to  render  said  judgment 
against  him. 

To  this  second  plea  the  plaintiffs  interposed  a  special  de- 
murrer for  duplicity,  which  was  sustained. 

To  the  first  tliey  filed  a  replication  that  the  record  of  the 
proceedings  and  of  the  judgment  rendered  November  22, 
1872,  in  said  cause,  now  remains  in  this,  the  said  Circuit  Court 
of  Morgan  County,  and  that  the  said  record  shows  that 
said  court  in  said  cause  did  have  jurisdiction  of  the  person 
of  said  defendant  Harrison,  and  shows  personal  service  of 
process  therein  upon  him. 

Defendant  rejoined  that  the  summons  in  said  cause  was  not 
served  upon  him  by  reading  or  otherwise,  and  that  the  return 
of  said  summons  wherein  it  appears  that  the  same  was  served 
upon  him,  was  and  is  untrue  and  false. 

A  demurrer  to  this  rejoinder  was  sustained,  and  the  defendant 
abiding,  judgment  was  entered,  making  him  party  to  the 
judgment  of  May  term,  1881,  in  the  usual  form,  and  lie  ap- 
pealed. 

The  errors  assigned  are  that  the  court  sustained  these 
demurrers  and  rendered  the  judgment  it  did.  Since  the  de- 
cisive question  in  the  case  arises  upon  the  demniTor  to  appel- 
lant's rejoinder,  we  have  not  anxiously  considered  the  ob> 
jection  to  the  second  plea.  At  first  blush  it  would  seem  to  be 
\erj  badly  affected  with  duplicity,  for  it  sets  up,  fii-st — a  com- 
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plete  defense  to  the  judgment  in  the  original  snit  on  which 
the  last  waB  brought,  that  the  court  had  no  jurisdiction  of  tlie 
defendant's  person,  and  then  several  defenses  to  the  causes  of 
action  on  which  it  miglit  have  been  rendered — non  assumpsit^ 
non  est /actum  and  nil  debet.  But  perhaps  upon  further  re- 
flection the  fault  may  be  found  to  be  superfluity  only.  The 
judgment  to  which  it  was  here  sought  to  make  the  defendant 
a  party  was  rendered  in  an  action  of  debt  upon  a  former 
judgment  alone.  Whatever  were  the  causes  of  action  under 
the  special  or  common  counts  of  the  declaration  in  the  original 
case,  were  ti*eated  as  merged  in  the  judgment  Every  good 
defense  must  therefore  be  a  defense  against  that  judgment 
and  not  against  the  note  or  account  on  which  it  was  founded, 
and  hence  these  defenses,  non  assumpsit^  non  est /actum  and 
7iil  debety  being  applicable  only  to  the  causes  of  action  which, 
according  to  the  declaration  in  the  second  suit,  had  become 
merged  in  that  judgment,  were  irrelevant  in  an  action  upon 
the  judgment  alone.  Treating  them,  then,  as  surplusage,  the 
plea  was  but  a  duplicate  of  the  first,  that  the  judgment  was 
void  for  want  of  jurisdiction  of  the  defendant's  person,  and 
the  replication  to  the  first  was  in  substance  an  answer  to  both. 
Was  it  met  by  a  suflicient  rejoinder? 

That  an  averment  against  the  record  in  a  collateral  pro- 
ceeding  at  law  is  inadmissible,  is  well  underwood.  Sut  it  is 
claimed  that  an  oflScer's  return  of  process  is  not  such  a  record 
as  is  conclusive  under  the  rule,  but  is  only  prima /acie  proof 
of  the  facts  therein  stated,  according  to  the  tendency  and 
scope  of  modern  authorities.  At  common  law  it  was  conclu- 
sive, and  the  only  remedy  for  a  false  return  was  an  action  for 
damages  against  the  officer.  But  it  is  true  that  under  the 
practice  prevailing  generally  in  the  United  States,  by  which 
service  is  allowed  to  be  made,  and  with  like  effect  as  if  actually 
personal,  by  leaving  a  copy  at  the  usual  place  of  defend- 
ant's residence  with  a  member  of  his  family  over  a  specified 
age,  and  the  officer  is  to  be  the  judge  of  these  facts,  the 
reason  which  supported  this  rule  in  England  is  materially 
weakened,  as  is  well  shown  in  Bond  v.  Wilson,  8  Kan.  228. 
The  rule  itself  has  therefore  been  relaxed  in  several  cases  by 
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the  courts  of  the  diflferent  States  so  that,  as  here  applied,  it  is 
by  no  means  uniform.  Onr  own  Supreme  Court  has  had 
frequent  occasion  to  consider  the  subject,  and  we  deem  it 
unnecessary  to  look  beyond  its  decisions  for  a  solution  of  the 
present  question. 

From  these  it  appears  that  because  in  many  cases  the  remedy 
for  a  false  return  by  action  a^inst  the  officer  is  inadequate, 
equity  will  reh'eve  against  a  judgment  entered  upon  it.  Owens 
V.  Eanstead,  22  111.  161;  Hickey  v.  Stone,  60  111.  458. 

So  also  it  will  set  aside  a  default  enterod  upon  such  return, 
on  motion  promptly  made  and  sufficiently  supported  by  affida- 
vits.    Brown  v.  Brown,  59  II!.  315. 

And  at  law  an  officer's  return  of  service  is  not  ^^  se  such  a 
record  as  imports  absolute  verity,  but  is  so  far  only  prima 
facie  evidence  of  the  matters  therein  recited  that  it  may  be 
put  in  issue  before  judgmejit,  by  plea  in  abatement  verified 
by  affidavit  and  interpos'jd  at  the  earliest  opportunity.  Mineral 
Point  R  R  Co.  v.  Keep,  22  III.  9;  Holloway  v.  Freeman,  22 
111.  197;  Sibert  v.  Thorp,  77  111.  43;  Evan  v.  Lander,  89  111.  554; 
Chicago  National  Bank  v.  First  National  Bank,  90  Bl.  56; 
Chicago  Electric  Co.  v.  Congdon  Brake  Co.,  Ill  111.  309. 

It  is  further  held  that  where  the  return  or  finding  in  the 
record  of  a  court  of  geneiul  jurisdiction  of  a  sister  State,  which, 
under  the  Federal  Constitution,  stands  on  the  footing  of  a 
domestic  judgment,  shows  that  the  service  was  not  actually 
])ersonal,  but  by  leaving  a  copy  at  his  residence  etc.,  it  is  only 
prima  facie  proof  of  jurisdiction  of  the  person,  and  therefore 
may  be  contradicted  and  overcome.  Bimeler  v.  Dawson,  4 
Scam.  536;  Welch  v.  Sykes,  3  Gilm.  197. 

But  where  the  return  or  finding  shows  an  actually  personal 
service  or  appearance,  the  holding  seems  to  have  been  con- 
stant that  it  can  not  be  contradicted  bv  evidence  dxHwra  the 
record.  It  was  so  held  in  Bust  v.  Frothingham,  Breese,  258 
(Beecher's  Ed.  331),  in  the  last  two  cases  above  cited,  and  in 
Barnet  v.  Wolf,  70  111.  76;  Zepp  v.  Eager,  70  Bl.  223;  Harris 
V.  Lester,  80  111.  307;  Hunter  v.  Stoneburner,  92  Bl.  75. 

In  the  case  at  bar,  as  has  been  seen,  the  replication  averred 
that  the  record  of  the  judgment  and  the  return  showed  per- 
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sonal   service  of  the  process  upon  the  defendant.     The  re- 
joinder admits  they  do,  but  avers  they  are  not  true. 

Upon  the  authorities  above  cited  we  are  of  opinion  tliat 
rhis  was  insufficient  at  law  and  therefore  that  the  demurrer 
was  properly  sustained. 

Judgment  affirmed. 


Thomas  H.  Johnstoit 

V. 

Anthony  G.  Willey, 


Exemptions—^  14,  Ch.  62,  Starr  <it  C.  Ill,  Stat.  (Act  of  ISTTy-Schedule 
— Refusal  to  Make — Subsequent  Compliance — Reasonable  Time — Question 
for  Jury, 

1.  The  positive  refusal  by  the  owner  of  personal  property  to  make  a 
Rchedule  at  the  time  of  the  levy  under  execution,  upon  due  notice  and  oppor- 
tunity gfiven,  does  not  of  itself  prevent  or  estop  him  from  making  such  sched- 
ule within  a  reasonable  time  thereafter. 

2.  What  is  a  reasonable  time  for  making  and  delivering  the  schedule  de- 
pends upon  the  special  circumstances  of  each  case,  and  is  a  question  for  the 
jury.  In  some  cases  it  should  be  before  levy.  In  others  it  will  be  in  time 
if  before  sale. 

8.    In  the  case  presented  no  question  of  fraud  arises.     The  owner's  re- 
fusal was  in  ignorance  of  his  duty  and  without  intention  to  waive  his  claim. 
He  made  and  delivered  the  schedule  within  a  few  hours,  and  as  soon  as  he 
could  get  legal  advice.     Whether  the  time  was  reasonable  was  a  question . 
for  the  jury. 

[Opinion  filed  December  1,  1886.] 

Appeal  from  the  Circuit  Court  of    Christian  County. 

Messrs.  Pbovinb  &  McBridb,  for  appellant 

Mr.  Fbank  Dbennbn,  for  appellee. 

Pleasants,  P.  J.    Appellee  got  judgment  in  replevin  for  a 
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span  of  males,  against  appellant  who,  as  a  Constable,  had  taken 
them  under  writs  of  execution  against  him. 

He  was  a  married  man,  resid  ing  with  his  family.  The  Sheriff , 
holding  another  execution,  had  set  off  to  him  $400  worth  of 
liiseffects,  including  these  mules,  under  the  provisions  of  Sec.  2 
of  the  Act  approved  May  24, 1877.  Appellant  came  in  when  the 
Sheriff  was  taking  a  list  of  the  property,  and  after  it  was  com- 
pleted informed  appellee  of  the  writs  in  his  -  hands  and  asked 
wliat  he  could  do  for  him,  to  wbich  appellee  replied  that  he 
•  could  do  nothing,  as  the  Sheriff  had  levied  on  all  his  property. 
Two  days  afterward  appellant  again  saw  him  and  insisted  that 
he  should  turn  out  property  or  make  a  schedule.  Appellee 
said  he  didn't  know  that  he  needed  to  make  a  schedule  as  he 
had  got  his  set-off,  and  that  was  all  he  wanted.  Appellant  in- 
sisted that  he  also  must  have  a  schedule  or  he  would  make  a 
levy.  Appellee  told  him  to  go  ahead  and  he  would  replevy; 
and  thereupon  appellant  immediately  took  the  mules. 

In  the  evening  of  the  same  day,  after  consulting  a  lawyer 
appellee  made  out  a  schedule  and  gave  it  to  a  friend,  who,  by 
his  direction,  presented  it  to  appellant  and  demanded  the  prop- 
erty. Appellant  declined  to  give  it  up,  saying  that  appellee 
*'  had  refused  to  schedule  and  it  was  now  too  late." 

We  hold  that  as  matter  of  law  it  was  not  necessarily  too 
late,  even  after  a  positive  refusal,  upon  due  notice  and  oppor- 
tunity given,  and  levy  thereupon  made. 

The  statute  provides  that  "  whenever  " — thai  is  at  any  time 
when,  no  less  than  in  any  case  in  which — a  debtor,  against 
whom  an  execution  has  issued,  may  desire  to  avail  himself  of 
its  benefits,  he  may  do  it  by  delivering  to  the  officer  a  proper 
schedule.  Ordinarily  this  should  and  would  be  done  before  levy, 
but  the  only  limitation  by  the  statute  of  the  time  for  its  effect- 
ual delivery  is  that  which  is  necessarily  implied,  viz.,  that  it 
must  be  before  the  writ  is  executed  and  the  oflScer's  control  of 
the  property  lost  by  sale  thereunder,  and  what  is  generally  im- 
plied where  time  is  given  without  a  more  specific  limitation, 
viz.",  that  it  must  be  within  a  reasonable  time.  What  is  a 
reasonable  time  will  depend  upon  the  special  circumstances, 
and  is  a  question  of  fact  for  the  jury.  In  some  cases  it  should 
be  before  lew:  in  others  it  will  be  in  time  if  before  sale. 
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Wright  V.  Deyoe,  86  HI.  490,  and  the  other  cases  cited,  in 
which  it  was  held  that  the  debtor  must  make  his  claim  and 
selection — if  he  has  reasonable  notice  and  opportunity — before 
the  levy,  arose  under  the  former  statute,  and  are  believed  to 
be  inapplicable  to  the  one  now  in  force.  Nor  do  we  find  in 
this  act,  or  other  law,  or  in  reason,  any  warrant  for  the  idea 
that  his  right  is  necessarily  and  absolutely  forfeited  by  a  mere 
declaration  that  be  will  not  make  a  schedule.  So  long  as  he 
refuses  or  neglects,  after  due  notice  and  opportunity  given,  to 
make  it,  the  officer  may  lawfully  proceed  in  the  execution  of 
his  writ;  but  his  proceedings  may,  under  some  circumstances, 
be  arrested  by  the  delivery  of  a  proper  schedule,  at  any  time 
before  it  is  completed.  It  is  the  actual  delivery  or  non-deliv- 
ery of  the  schedule  before  such  time  and  within  a  reasonable 
time  that  determines  his  right,  and  not  the  promise  that  he 
will,  or  the  declaration  that  he  will  not  deliver  it.  In  either 
case  he  may,  under  some  circumstances,  be  justified  in  chang- 
ing his  mind.  ^ 

Upon  this  question  Blair  v.  Parker,  4  HI.  App.  409,  and 
Chapin  v.  Hoel,  11  III.  App.  309,  are  cited  for  appellant. 
Neither  is  in  point  The  first  was  an  action  for  the  penalty 
prescribed  for  selling  exempt  property.  The  debtor  had  de- 
livered his  schedule,  with  due  effect.  But  there  was  certain 
*'  property  owned  by  him  and  not  included  in  "  it  The  stat- 
ute expressly  and  affirmatively  declares  that  such  property 
"shall  not  be  exempt."  The  debtor  sought  to  exempt  it, 
three  or  four  days  after  it  was  levied  on  by  a  second  schedule, 
and  the  court  held  that  such  a  proceeding  was  not  provided 
for  nor  allowed  by  the  statute.  In  the  other  the  plaintiff  had 
bought  the  property  from  the  execution  debtor  after  the  lien 
attached  and  when  no  schedule  had  been  made  to  exempt  it 
and  the  court  held  that  the  debtor  could  not  protect  property 
by  a  schedule  made  after  he  had  sold  it.  We  know  of  no 
authority  or  reason  for  holding  absolutely  that  he  could  not 
do  it  after  and  because  of  a  mere  declaration  that  he  would 
not,  even  though  it  were  followed  by  a  levy  made  in  conse- 
quence of  it 

Such  a  declaration  would  not  operate  as  an  estoppel  be- 
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cause  the  levy  would  be  as  lawful  without  as  with  it,  and  in 
no  case  would  it  be  a  ground  of  authority  to  sell.  The  writ 
alone  is  the  officer's  warrant  If,  then,  a  levy  which  is  lawful 
without  the  debtor's  consent  to  it  would  not  bar  him,  it  is  riot 
l)erceived  how  his  assent  added  would  necessarily  give  it  that 
power. 

In  this  case  no  question  of  fraud  is  involved.  Appellee's 
refusal  at  first  was  in  ignorance  of  his  duty,  and  in  such  man- 
ner as  to  rebut  any  inference  that  he  intended  to  violate  it  or 
waive  his  claim,  and  he  made  it  in  due  form,  within  only  a  few 
hours  of  his  i*efusa1,  arid  as  soon  as  he  could  get  reliable  advice 
in  relation  to  the  law.  Whether  this  was  or  was  not,  under 
the  circumstances,  within  a  reasonable  time,  was  a  question  of 
fact.  We  think  the  finding  was  right,  and  the  judgment  will 
be  affirmed. 

Judgment  affirmed. 


John  A.  Rutledge  et  al- 

V. 

Mary  Rutledge. 

Widotc^s  Atcard—SecS'  74  and  75,  Ch,  5,  J?.  S, — Appraisers*  Estimate 
— Specific  Articles  Possessed  by  the  Estate  to  he  Included — Value  o/Fam' 
ily  Pictures  and  Wearing  Apparely  Jewels  and  Ornaments,  Need  not  he 
Estifnated — Specific  Articles  qf  Special  or  no  Value, 

1.  In  making  their  estimate  of  the  widow*s  award,  under  Sees.  74  and 
75,  Ch.  3,  R.  S.,  the  appraisers  ar*;  required  to  appraifte  the  articles  actually 
I)088e8sed  by  f  he  estate,  which  are  within  the  description  of  Sec.  74. 

2.  The  appraisers  are  not  required  to  estimate  the  value  of  the  family 
pictures  and  wearing  apparel,  jewels  and  ornaments  of  the  widow  and  her 
minor  children,  all  of  which  are  included  in  the  award  without  reference 
to  their  value. 

3.  If  the  estate  has  the  si)ecific  articles  which  fairly  and  substantially 
answer  the  designation  of  the  statute,  they  or  their  value  as  fixed  by  the 
appraisers  must  be  taken. 

4.  It  seems  that  if  the  specific  articles  possessed  by  the  estate  are  so 
worthless  as  to  be  unfit  for  ordinary  use,  or  if  they  have  an  unusual  value 
for  some  special  use,  the  appraisers  should  disregard  and  ignore  them. 
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Ik  brkob  to  the  Circuit  Court  of  DeWitt  County;  tlie  Hon. 
G.*  W.  Herdman,  Judge,  presiding. 

Mr.  George  B.  Graham,  for  plaintiffs  in  error. 

Our  statute  providing  for  an  allowance  to  widow  was  in- 
tended to  provide  for  widow  and  family  substantially  the 
amount  exempt  to  heads  of  families.  Rev.  Stat.  1874,  Sec. 
74;  Williams  v.  Hall,  33  Tex.  432;  Ilardin  v.  Osburn,  43  Miss. 
532;  Wally  v.  Wally,  41  Miss.  657. 

When  specific  articles  of  property  are  made  exempt  by  law, 
such  specific  articles  only  can  be  claimed  by  the  person  en- 
titled thereto,  and  not  other  property  in  lieu  thereof,  unless 
the  act  plainly  confers  such  right;  and  this  is  true  even  if  the 
claimant  has  not  the  articles  specifically  exempt  Wygant  v. 
Smith,  2  Lans.  185;  Friedlander  v.  Mahoney,  31  Iowa,  311; 
Pool  V.  Keid,  15  Ala.  826;  State  v.  Farmer,  21  Mo.  160;  Ma- 
han  V.  Scruggs,  29  Mo.  282. 

When  the  specific  articles  to  which  the  widow  is  entitled 
are  of  the  estate,  it  becomes  the  duty  of  the  appraisers  to  es- 
timate the  value  thereof  and  set  them  apart  to  the  widow  and 
certify  the  same  to  the  court.  R.  S.,  Chap.  3,  Sec.  75;  York  v. 
York,  38  111.  522;  Wally  v.  Wally,  41  Miss.  657. 

At  the  time  of  the  decision  in  York  v.  Yoi-k  the  statute  did 
not  in  terras  require,  as  it  now  does,  the  appraisers  to  set 
apart  the  specific  articles  to  the  widow. 

Messrs.  Fuller  &  Monson,  for  defendant  in  error. 

Wall,  J.  The  question  presented  here  is  as  to  the  construc- 
tion of  Sees.  74  and  75,  Ch.  3,  R.  S.,  and  arises  upon  tlie  ap- 
praisers' estimate  of  the  widow's  award. 

The  estimate  was  as  follows  : 

Family  pictures  and    wearing  apparel,  jewels  and  ornaments  of 

widow  and  minor  children ^400  00 

School  books  and  family  library 100  00 

Sewing  machine 80  00 
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Necessarj  bedsi  bedsteads  and  bedding  for  widow  and  family $500  00 

Stores  and  pipe  used  in  the  family,  with  necessary  cooking  uten- 
sils   50  00 

Household  and  kitchen  furniture 100  00 

One  milch  cow  and  calf,  being  one  for  every  four  members  of  the 

family 76  00 

Eight  Rheep  and  fleeces,  being  two  for  each  member  of  the  family  80  00 

One  horse,  saddle  and  bridle 250  00 

Provisions  for  widow  and  family  for  one  year 650  00 

Food  for  stock  above  specified  for  six  months 75  00 

Fuel  for  widow  and  family  for  three  months ;  40  00 

Other  property 100  00 

$2,500  00 

This  was  objected  to  by  the  heirs.  It  apixjared  that  there 
were  of  the  estate  the  various  articles  specified  in  Sec.  74, 
with  one  or  two  exceptions.  For  instatfce  there  was  a  sew- 
ing machine,  noC'CSsary  beds,  bedsteads  and  bedding,  house- 
hold and  kitchen  furniture,  besides  wearing  ap]>are1,  family 
library,  etc.;  but  although  these  were  good  and  sufficient  and 
60  regarded  by  the  witnesses,  for  a  man  in  the  cii*cumstances 
of  the  deceased,  the  appraisers  did  not  consider  or  appraise 
the  value  of  the  articles  actually  possessed  by  the  estate  and 
answering  the  description  given  in  Sec.  74,  but  made  an  esti- 
mate on  some  imaginary  basis  of  what  such  articles  might  bo 
worth;  the  avowed  object  as  stated  by  the  appraiser  being  to 
give  the  widow  such  an  allowance  in  gross  as  they  thought 
ehe  ought  to  have  in  view  of  the  magnitude  of  the  estate. 
The  appraisers  were  asked  and,  over  objection,  permitted  to 
answer  whether  they  regarded  the  aggregate  sum  of  $2,500 
as  a  reasonable  allowance,  considering  the  estate.  Other  wit- 
nesses were  asked  the  same  questions,  and  it  ia  apparent  the 
estimate  was  based  mainly  upon  this  idea — not  taking  into  ac- 
count the  value  of  the  articles  answering  to  the  designation  of 
the  statute  which  the  estate  had. 

The  estimate  of  the  appraisers  was  approved  by  the  court 
and  this  ruling  is  assigned  as  error. 

Sec.  74  provides  that  the  widow,  residing  in  this  State,  of  a 
deceased  husband  whose  estate  is  administered  in  this  State, 
whether  the  husband  died  testate  or  intestate^  shall  in  all  cases, 
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in  exclusion  of  debts,  etc.,  be  allowed  as  ber  sole  and  separate 
property  the  following : 

JfirsL  Tlie  family  pictures  and  the  wearing  apparel,  jew- 
els and  ornament  of  herself  and  family. 

Second.  School  books  and  family  library  of  the  value  of 
$100. 

ITiird,     One  sewing  machine. 

Fourth,  Necessary  beds,  bedsteads  and  bedding  for  herself 
and  family. 

Fifth,  The  stoves  and  pipe  used  in  the  family  with  the 
necessary  cooking  utensils,  or  in  case  they  have  none,  $50  in 
money. 

Sixth,  Household  and  kitchen  furniture  of  the  value  of 
flOO. 

Seventh.  One  milch  cow  and  calf  for  every  four  members 
of  the  family. 

Eighth,  Two  sheep  for  each  member  of  the  family  and  the 
fleeces  taken  from  the  same,  and  one  horse,  saddle  and  bridle. 

Ninth.     Provisions  for  herself  and  family  one  year. 

Tenth.    Food  for  the  stock  above  specified,  six  months. 

Eleventh,    Fuel  for  herself  and   family  for  three  months. 

Twelfth.  $100  worth  of  other  property  suited  to  her 
condition  in  life,  to  be  selected  by  the  widow. 

Which  shall  be  known  as  the  widow's  award;  or  the  widow 
may,  if  she  elect,  take  and  receive  in  lieu  of  the  foregoing,  the 
same  personal   property   or  money  in   place  thereof  as  is  or 
may  be  exempt  from   execution   or  attachment  against  the  ' 
head  of  a  family  residing  with  the  same. 

Sec.  75  provides :  The  appraisere  shall  make  out  and  certify 
to  the  County  Court  an  estimate  of  the  value  of  each  of  the 
several  items  of  property  allowed  to  the  widow,  and  it  shall 
be  lawful  for  the  widow  to  elect  whether  she  will  take  the 
specific  articles  set  apart  to  her  or  take  the  amount  there- 
of out  of  other  personal  property  at  the  appraised  value 
thereof,  or  whether  she  will  take  the  amount  thereof  in 
money,  or  she  may  take  a  part  in  property  and  a  part  in 
money  as  she  may  prefer;  and  in  all  such  cases  it  shall  be  the 
duty  of  the  executor  or  administrator  to  notify  the  widow   as 
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80on  as  the  appraisement  shall  be  made,  and  to  set  apart  to  her 
such  article  or  articles  of  property,  not  exceeding  the  amount 
to  which  she  may  be  entitled,  as  she  may  prefer  or  select, 
within  thirty  days  after  written  application  shall  be  made  for 
that  pur])Ose  by  such  widow. 

And  if  any  such  executor  shall  neglect,  he  shall  be  punished, 
etc.,  etc.  When  there  is  not  property  of  the  estate  of  the 
kinds  mentioned  in  the  preceding  section  the  appraisers  may 
award  the  widow  a  gross  sum  in  lieu  thereof,  except  for  family 
pictures,  jewels  and  ornaments. 

In  the  case  of  York  v.  York,  38  111.  522,  the  Supreme  Court 
in  considering  a  similar  statute  held  that  the  legal  title  of  the 
specific  articles  vests  in  the  widow  upon  the  death  of  the  hus- 
band, and  if  she  dies  before  reducing  the  articles  or  their  value 
to  possession,  and  before  administration  is  granted  on  the 
husband's  estate,  her  administrator  may  sue  for  and  collect 
the  value  of  the  same  from  the  husband's  estate,  and  say, 
among  other  things,  that  the  statute  requires  only  that  the 
appraiser*  shall  make  out  and  certify  "  an  estimate  of  the  value 
of  each  article  of  specific  property  in  order,  as  wo  understand^ 
that  the  administrator  may  not  include  tliem  as  assets  and  may 
have  credit  for  their  value  on  the  settlement  of  his  adminis- 
ti*ation  with  the  court." 

In  Strawn  v.  Strawn,  53  111.  263,  the  court  say :  "  Tlie  reason 
able  intent  to  be  imjiuted  to  the  Legislature  is  that  it  de- 
signed the  appraisers,  in  fixing  this  amount,  should  take  into 
view  the  condition  and  mode  of  life  in  which  the  widow  was 
left  by  the  death  of  her  husband  and  to  regard  as  necessary 
that  furniture  which  is  the  ordinary  and  appropriate  furniture 
of  such  homesteads." 

Tlie  final  clause  of  Sec.  75  is  an  express  recognition  of 
the  duty  of  the  appraisers  to  estimate  the  specific  articles 
possessed  by  the  estate  and  not  other  ideal  articles  of  the  same 
kind.  When  it  says  if  there  is  not  property  of  the  estate  of  the 
kinds  mentioned  in  the  preceding  section  a  gross  sum  in  lieu 
thereof  may  be  awarded  it  is  clear  that  the  converse  is  intended, 
and  if  there  are  such  articles,  they  or  their  value  must  be  taken. 

We  are  of  opinion  the  estimate  in  this  case  was  made  upon 
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an  erroneous  basis  ^s  to  all  the  specific  aii;icles  wliicli  were  pod* 
sessed  bj  the  estate. 

The  first  item  in  the  74th  section  is  for  the  family  pictures 
and  wearing  apparel,  jewels  and  ornaments  of  the  widow  and 
children.  As  to  these  no  valuation  is  required.  Whatever 
they  may  be  they  go  to  the  widow. 

They  may  be  worth  much  or  little,  they  are  hers.  This  es- 
timate, however,  makes  an  arbitrary  allowance  of  $400  for  this 
item,  regardless  of  the  final  clause  of  Sec.  75,  which  prohibits 
a  gross  allowance  therefor. 

If  the  estate  has  the  specific  articles  which  fairly  and  sub- 
stantially answer  the  designation  of  the  statute,  they,  or  their 
value  as  fixed  by  the  appraisers,  must  be  taken.  Their  value 
is  the  basis  of  the  allowance.  If  the  widow  prefers,  she  may 
take  their  appraised  value  in  other  articles  or  in  money,  but 
it  is  not  admissible  in  such  a  case,  when  the  estate  really  has 
the  articles,  to  value  them  at  a  low,  or  even  a  fair  fig* 
ure,  and  then,  as  the  basis  of  allowance,  fix  the  value  of  such 
articles  as  though  not  possessed,  upon  some  ideal  or  imaginary 
standard,  for  the  purpose  of  swelling  the  aggregate  allowancCf 
in  order  to  meet  the  appraisers'  view  of  what  the  widow  ought 
to  have. 

If  the  chattels  possessed  by  the  estate  are  so  worthless  ae  to 
be  unfit  for  ordinary  use,  the  appraisei-s  should  disregard  and 
ignore  them;  and  so,  if  they  have  unusual  vatne  for  some 
special  use,  as  for  breeding  purposes  and  the  like,  it  would  be 
proper  to  treat  them  as  not  within  the  true  spirit  and  intent 
of  the  statute. 

The  law,  while  it  ever  has  been  and  should  be  construed 
liberallv  for  the  benefit  of  widows  and  minor  children, 
must  be  followed  and  observed.  The  appraisers  can  not  be 
permitted  to  substitute  a  different  rule  in  any  case. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded  with  directions  to  set  aside  the  estimate. 

Meveraed  and  remanded. 


Oases 
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MaCe  Been  and  Julia  A.  Deen. 

Ju/lgmtnt  for  Costs — Minute  of  Court — Unauthorized  Change  hy  Clerk 
with  Entry  against  Opposite  Party — Bill  to  Amende  set  aside  Exeeuiioti 
and  Salet  and  Cancel  Certificate  of  Purchase ^  Sustained — Evidence. 

Upon  a  bill  to  have  the  record  of  a  judgment  for  costs  amended,  to  set 
aside  the  execution  issued  thereon  and  a  sale  of  real  estate  thereunder,  and 
to  cancel  the  certificate  of  purchase  issued  to  the  defendant,  the  purchaser, 
it  is  held:  That  the  judgment  complained  of  was  never  in  fact  pronounced 
by  the  court,  the  clerk  having  had  the  judgment  entered  against  the  defend- 
ants upon  his  understanding  that  the  minute,  **  continued  at  cost<^  of  plaint- 
iflP,"  entered  upoti  the  do^'ket  by  the  court,  was  a  mistake;  that  the  clerk 
was  without  authority  to  substitute  his  recollection  for  the  written  memo- 
randum  of  the  eourt,  and  that  the  order  of  the  court,  if  wrong,  worked  no 
injury  to  the  plaintiff  in  the  original  suit,  the  final  judgment  having  been 
against  him. 

[Opinion  filed  NoTembGr  24,  1886.] 

Appeal  from  the  Circuit  Court  of  Johnson  County;  the 
Hon.  David  3,  Baker,  Judge,  presiding. 

Mr.  J.  F.  McCartney,  for  appellant. 

Tlie  law  nowhere  requires  the  Judge  to  keep  minutes.  The 
law  requires  the  clerk  to  be  present  to  perform  his  duties  as 
clerk  in  time  of  court.     Governor  v.  Dodd,  81  111.  162. 

(363) 
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Officei*8  are  presumed  to  do  their  duty.  The  Judge  is  pre- 
sumed to  pronounce  the  correct  judgment  of  the  law.  The 
clerk  is  presumed  to  correctly  enter  that  judgment  in  the 
record.  There  being  no  obligation  of  the  Judge  to  make  a 
minute  of  the  pronounced  judgment,  such  presumption  does 
not  go  to  the  minute  that  it  is  correct. 

The  record  in  this  case,  showing  a  valid  judgment  against 
appellee  which  became  a  lien  after  execution,  went  into  the 
officer's  hands,  we  are  not  called  on  to  defend,  but  the  party 
who  denies  its  validity  takes  the  burden  on  himself. 

Messrs.  Muleey  &  Leek,  for  appellees. 

It  is  well  settled  that  a  court  will  not  hesitate  to  amend  a 
record  by  the  minute  of  the  Judge  of  the  court  When  the 
minutes  entered  in  the  Judge's  docket,  in  a  given  case,  are 
shown  to  be  in  the  handwriting  of  the  Judge,  they  are  con- 
clusive evidence  of  the  order  made  in  the  cause,  and  can  not 
be  contradicted  or  explained  by  parol  evidence.  Ooughran  v. 
Gutcheus,  18  111.  390 ;  Forquer  v.  Forquer,  19  111.  68 ;  Mc- 
Cormick  v.  Wheeler,  36  111.  114;  Seely  v.  Pelton,  63  111.  101; 
Cairo  &  St.  L.  E.  E.  Co.  v.  Holbrook,  72  111.  419 ;  Church  v. 
English,  81  111.  442 ;  Gillett  v.  Booth,  95  111.  183. 

It  is  a  well  settled  principle  of  law  that  that  which  rests  in 
writing  can  not  be  proved  by  parol  evidence.  Chambers  v. 
The  People,  4  Scam.  351 ;  Williams  v.  Jawet,  1  Gilm.  120 ; 
R,  E.  I.  &  St.  L.  E.  E.  Co.  V.  Lynch,  67  111.  149;  Fagan  v. 
Eosier,  68  111.  84;  Walker  v.  Douglas,  70  111.  445. 

It  is  equally  well  settled  that  that  which  rests  in  writing 
can  not  be  contradicted  by  parol  evidence.  Zimmerman  v. 
Zimmerman,  15  111.  84;  Garfield  v.  Douglass,  22  El.  100; 
Ilutton  V.  Arnett,  51  111.  198;  Gibbons  v.  Bressler,  61  HI.  110; 
Taft  V.  Schwamb,  80  111.  289. 

The  case  of  Gillett  v.  Booth,  95  111.  183,  is  decisive  of  the 
case  at  bar. 

PiLLSBURY,  J.  Tlys  was  a  bill  in  equity  filed  by  the 
appellee?  against  the  appellant,  praying  to  have  the  rec- 
ord of  a  judgment  for  costs  amended  and  to  set  aside 
the   execution  issued   thereon,  and  to    set    aside   a    sale  o£ 
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real  estate  made  thereunder  and  cancel  the  certilieate  of 
purchase  issued  to  appellant,  who  was  the  purchaser  at 
the  sale.  Many  of  the  facts  out  of  which  the  ^  present 
controversy  arises  may  bo  said  to  bo  admitted,  or  not  dis- 
puted, and  briefly  stated  are,  that  on  the  Slst  day  of  Jan- 
uary, 1878,  the  appellant  commenced  an  acton  of  replevin 
against  appellees  before  a  Justice  of  the  Peace  to  recover  the 
possession  pf  a  horse,  and  being  successful  before  the  Justice 
the  case  was  removed  into  the  Circuit  Court  upon  the  appeal 
of  the  defendants.  At  the  November  term  of  the  Circuit 
Court  the  parties  were  present  with  witnesses  ready  to  try 
said  cause,  but  the  day  before  it  was  reached  for  trial  the  de- 
fendants made  an  application  to  have  the  cause  continued  on 
the  ground  that  two  members  of  their  family  had  suddenly 
died,  and  being  conceded  to  be  suflicient  it  was  understood  if 
the  cause  should  be  reached  bjfore  court  adjourned  it  should 
go  over  the  term.  On  the  day  following  the  case  was  reached 
in  its  regul&r  order  for  trial,  and  the  court  entered  upon  his 
docket  the  minute  of  continuance  as  follows  :  "  Continued  at 
costs  of  plaintiflF,"  and  at  same  time  ordered  that  defendants 
file  a  new  appeal  bond  in  the  sum  of  $80  by  the  first  day  of 
April,  1879.  After  the  adjournment  of  that  term  of  court 
and  while  the  clerk  of  the  court  was  writing  up  the 
record  he  noticed  the  entry  by  the  court  upon  its  docket 
that  the  case  was  continued  at  plaintiff's  costs,  and  understand- 
ing that  it  should  have  been  at  the  defendants'  costs  he 
drew  pencil  marks  across  the  word  plaintiff  in  the  order  and 
wrote  upon  the  margin  of  the  Judge's  docket  the  following: 
"Judgment  against  Appellant  at  November  Term,  1878,  13, 
December  1878,"  and  the  judgment  for  costs  was  written 
up  in  accordance  with  this  memorandum  of  the  clerk.  At 
the  November  term,  1870,  of  the  Circuit  Court  a  trial  was 
had  upon  the  merits  in  the  replevin  suit,  and  final  judgment 
was  rendered  therein  in  favor  of  the  defendants,  the  present 
appellees,  for  a  return  of  th3  property  replevied  and  for  costs. 
On  January  25,  1881,  an  execution  was  issued  against  the 
appellees  upon  the  judgment  for  costs,  entered  of  record  by 
the  clerk  as  above  stated  and  levied  upon  two  town  lots 
claimed  by  the  appellees  as  their  homestead.     A  sale  was 
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made  and  the  appellant  became  the  purchaser.  Tlie  questions 
of  fact  disputed  are  whether  the  court  announced  at  the  time  the 
motion  was  made  for  a  continuance,  that  if  it  had  to  go  over 
the  term  it  must  be  at  costs  of  the  defendants,  and  wliether  the 
property  levied  upon  was  the  homestead  of  appellant.  The 
court  decreed  as  prayed,  and  the  defendant  below  appealed. 
After  a  careful  examination  of  the  evidence  containad  in  this 
record  we  have  come  to  the  conclusion  that  it  sustains  the 
finding  of  the  court  below,  that  the  judgment  entered  of 
record  by  the  clerk  was  never  in  fact  pronounced  by  the 
court  in  the  replevin  suit.  If  the  oral  testimony  is  to 
be  considered  as  competent  to  sliow  what  the  judgment  was 
as  to  payment  of  costs  it  is  sufficient  to  justify  the  decree. 
The  Judge  who  entered  the  order  for  the  continuance  testifies 
that  he  intended  to  continue  generally,  and  he  is  very  strongly 
corroborated  by  other  witnesses  who  swear  that  he  so  announced 
at  the  time.  Excluding  the  oral  testimony  of  this  character 
and  the  same  result  must  follow  from  the  undisputed  facts. 
It  is  conceded  that  the  clerk  kept  no  minutes  of  the  ordera  of 
the  court,  and  that  after  the  adiourament  of  the  court  for  the 
term  he  changed  the  Judge's  minut-es,  and  then  made  such 
alteration  the  basis  of  his  action  in  entering  the  judgment 
order.  We  are  not  advised  of  any  rule  of  law  or  practice  that 
would  authorize  such  action  of  the  clerk.  The  only  written 
evidence  of  the  action  of  the  court  remaining  in  his  office  was 
this  memorandum  made  by  the  Judge  upon  .his  docket,  and  it 
would  be  an  exceedingly  dangerous  practice  to  permit  the 
clerk  in  vacation  to  substitute  his  recollection  of  the  action  of 
the  court  in  any  given  case  for  such  written  evidence,  even 
though  in  so  doing  he  may  honestly  believe  that  he  is  correct- 
ing an  error  or  mistake  of  the  court.  As  he  kept  no  minutes 
of  the  action  of  the  court  he  should  not  laave  entered  an 
order  contrary  to  the  court's  minutes  until  ordered  to  do  so  by 
the  court  in  some  proceeding  instituted  for  the  purpose  of 
correcting  such  minutes.  If  he  had  kept  such  minutes  and 
the  order  entered  by  him  had  conformed  thereto,  a  different 
question  would  be  presented,  one  however  not  now  requiring 
further  notice.  If  we  take  an  equitable  view  of  the  case  it 
will  appear  that  in  correcting  the  judgment  no  injury   was 
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done  the  appellant.  He,  as  shown  by  the  final  judgment  in  the 
replevin  suit,  had  brought  an  unfounded  action  against  the 
appellees  here,  and  the  costs  were  adjudged  against  him;  and 
if  a  trial  had  taken  place  at  the  term  the  cause  was  continued 
a  like  result  would  have  followed.  And  if  the  judgment 
should  be  coiTCcted  to  conform  to  the  intention  of  the  court 
to  continue  generally  (as  the  court  has  found  the  fact  to  be) 
the  appellant  would  be  in  no  better  condition,  as  in  such  case 
all  the  costs  would  finally  have  been  taxed  to  him,  resulting 
the  same  as  the  order  that  was  actually  entered,  as  evidenced 
by  the  Judge's  minutes.  The  evidence  being  sufficient  to 
sustain  the  decretal  order  in  setting  aside  the  execution  sale 
and  certificate,  upon  the  grounds  above  stated  we  aflirm  it, 
without  inquiring  wlietlier  the  other  disputed  fact,  that  the 
lots  were  the  homestead  of  the  appellant,  has  been  ]>roven. 

Decree  affii'med. 


Henry   Binger 

V. 

The  People  of  the  State  of  Illinois. 

Criminal  Law — Elections — Indictment  under  Sec.  86^  Ch.  46,  R,  S, — 
Contents  of  ^Alteration  of  Ballots — Election  of  Town  Officers — Applica- 
tion of  General  Laws. 

1.  An  indictment  charging  the  defendant,  as  judge  of  an  election,  with 
having  altered  and  defaced  ballots  legally  voted  at  such  election,  need  not 
contain  the  names  of  the  electors  whose  ballots  are  alleged  to  have  been 
altered. 

2.  The  mere  fact  that  a  name  on  a  ticket  is  scratched  raises  no  pre- 
sumption against  a  judge  of  the  election  that  he  made  the  erasure. 

8.  It  is  no  objection  to  such  an  indictment  that  the  defendant  is 
charged  therein  as  a  judge  of  election  at  an  election  for  township  officers. 
The  general  laws  of  the  State  apply  to  elections  for  town  officers  at  elec- 
tions held  under  the  Township  Organization  Act. 

4.  In  the  case  presented  it  is  held  that  the  evidence  does  not  show  the 
defendant  to  have  been  a  *'  legally  qualified  judge  of  election/'  another 
person  having  been  chosen  moderator  of  the  town  meeting. 

[Opinion  filed  November  24,  1886.] 
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Appeal  from  the  Circuit  Court  of  Madison  County ;  tlie 
lion.  William  H.  Snyder,  Judge,  presiding. 

Mr.  William  P.  Beadshaw,  for  appellant. 

Mr.  George  F.  McNulty,  for  appellees. 

Green,  J.  Appellant  was  indicted  by  the  grand  jury  of 
Madison  County  for  an  alleged  violation  of  the  provisions  of 
Chap.  46,  Rev.  Stat.  1883,  entitled  *•  Elections,"  and,  waiving 
a  jury,  was  tried  by  the  court,  found  guilty,  and  a  fine  of 
$2i)0  imposed.  The  court  entered  judgment  for  the  amount 
of  fine  and  costs,  to  reverse  which  judgment  this  appeal 
was  taken.  Tlie  indictment  in  substance  charged  that 
defendant,  while  being  a  legally  qualified  and  acting  judge  of 
election,  at  an  election  held  in  the  township  of  St.  Jacob,  in 
said  Madison  County,  for  the  election  of  certain  township 
officers  of  said  township,  as  such  judge  of  election  did  fraudu- 
lently, corruptly,  wilfully  and  illegally  alter  and  deface  certain 
ballots  legally  voted  at  such  election,  by  drawing  a  pencil 
mark  on  each  of  said  ballots  through  the  name  of  Jacob 
Schroth,  then  and  there  a  candidate  at  such  election  for  the 
office  of  township  Assessor,  with  the  intent  of  depriving  such 
electors  from  voting  for  said  Jacob  Schroth  for  said  office  at 
said  election,  as  they  intended  to  do.  This  prosecution  is 
based  upon  the  6th  clause  of  Sec.  86,  of  said  Chap.  46, 
which  provides:  "  If  any  judge  of  any  election  shall  bo  guilty 
of  any  fraud,  corruption,  partiality,  or  manifest  misbehavior, 
the  penalty,  on  conviction,  shall  be  a  fine  not  exceeding  $1,000, 
or  imprisonment  in  the  county  jail  not  exceeding  one  year,  or 
both,  in  the  discretion  of  the  court."  A  motion  to  quash  the 
indictment  was  interposed  on  behalf  of  defendant  in  the  court 
below,  but  the  court  overruled  the  motion,  and  this  decision 
is  one  of  the  errors  assigned.  The  indictment  is  said  to  be 
bad  for  the  reason  the  names  of  the  electors  are  not  given, 
whose  ballots  are  alleged  to  have  been  altered  and  scratched, 
and  that  defendant  should  have  been  informed  by  the  indict- 
ment who  they  were,  in  order  that  he  might  have  an  oppor- 
tunity to  prove,  by  the  voter  himself,  that  he  altered  or 
scratched   the  ballot,  and  voted  it  as  it  appeared  when  can- 
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vaeeed.  There  is  no  force  in  tliis  objection.  The  mere  fact 
that  a  name  on  a  ticket  is  scratched  raises  no  presnmption 
against  a  jndge  of  election  that  he  made  the  erasure.  Nor 
did  the  omission  of  the  names  work  defendant  any  injarj  or 
abridge  the  measure  of  proof  necessary  to  convict.  The 
wrongful  and  corrupt  act  must  be  proven  as  alleged,  notwith- 
standing such  omission. 

It  is  also  urged  as  another  objection  to  the  indictment  that 
defendant  is  charged  therein  as  2k  judge  of  election  at  an  elec- 
tion for  tavonship  officers ;  that  an  election  for  such  purpose 
is  unknown  to  the  law,  but  a  tovm  meeting  to  select  town- 
ship officers,  and  not  an  election,  is  provided  for  by  the  stat- 
ute, Chap.  139,  Rev.  Stat.  1874,  title  «*  Township  Organiza- 
tion," and  that  under  this  statate  such  officers,  as  judges  of 
election,  are  unknown.  An  examination  of  this  statute  will 
demonstrate  that  an  election  for  town  officers  is  provided  by 
Sec.  1,  article  7,  and  by  See.  3,  same  article.  The  moder- 
ator so  chosen  shall  have  the  same  power  and  be  subjected 
to  the  same  penalties  as  other  judges  of  election.  It  clearly 
appears  such  an  officer  as  judge  of  election  is  known  under 
the  statute,  and  if  guilty  of  such  official  malfeasance  as  is 
charged  in  said  indictment  would,  as  a  judge  of  election,  be 
subject  to  punishment  for  such  offense  under  the  act  upon 
which  this  prosecution  is  based ;  but  to  remove  all  doubt  on 
this  question,  Sec.  8  of  said  article  7,  ^'  Township  CTrgan- 
izationAct"  provides:  "  The  general  laws  of  the  States  in 
regard  to  election^  and  qualifications  of  voters  shall  apply  to 
all  elections  to  be  held  under  this  act.  *  *  *  "  Now  the 
only  elections  to  be  held  under  that  act  are  for  township  offi- 
cers, or  for  adopting  or  discontinuing  township  organization  ; 
and  the  general  law  which  shall  apply  thereto  is  Chap.  46, 
entitled  *'  Election."  The  intent  and  purpose  of  this  section  is 
(among  other  things)  to  subject  judges  of  elections  held  under 
said  Township  Organization  Act,  and  voters  at  such  elections, 
subject  to  the  operation  and  effect  of  the  provisions  of  said 
Chap.  46.  If  this  Sec.  8  and  the  other  statutes  cited  do  not 
bear  the  construction  we  have  placed  upon  them,  then  in  this 
State  we  are  without  a  statute  under  which  illegal  voting  at 

Vol.  XXX  M 
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an  election  for  township  officers,  or  official  miscondact  of 
judges  of  such  election,  can  be  punished*  Satisfied  with  the 
construction  we  have  given  these  various  clauses  of  the  stat- 
ute, we  hold  the  indictment  good,  and  the  court  below  prop- 
erlj  overruled  the  motion  to  quash. 

We  are  obliged,  however,  to'  reverse  the  judgment  because 
the  proof  fails  to  establish  the  material  allegation  that  de- 
fendant was  "  a  legally  qnalitied  judge  of  election,"  but  on 
the  contmrj  it  appears  from  the  evidence  a  person  other 
than  himself  was  cliosen  moderator,  acted  as  such,  and  thus 
became  judge  of  the  election ;  hence  defendant  was  not  and 
could  not  have  been  legally  qualified  to  act  as  a  judge  of  such 
election,  and.  while  he  might  be  estopped  from  denying  this, 
if  he  had  acted  in  that  capacity  at  an  election  when  he  could 
by  law  have  been  such  judge  while  another  lawfully  chosen 
was  acting  as  such,  this  was  not  the  {act  here.  We  think  the 
proof  shows  that  defendant  wilfully  mutilated  ballots  at  said 
election,  and  had  the  grand  jury  indicted  him  as  an  individual 
for  a  violation  of  Sec.  93,  Chap  46,  he  would  have  been  liable 
and  could  have  been  punished.     The  judgment  is  reversed. 

.  Meveried. 


Clovis  Soucy 

V. 

The  People  ex  rel.  Nicholas  MfcCRACKEN*. 

Quo  Warranto  to  Tfy  Title  to  o  Public  Offi'^e— Decision  of  the  Supreme 
Court  on  Former  Appeal,  Conclusive — Fraud, 

Upon  a  second  appeal,  in  a  proceedings  in  the  nature  of  a  quo  icarratfto  to 
try  the  title  of  the  respondent  to  the  office  of  Supervisor,  it  is  held:  That 
the  decision  of  the  Supreme  Court,  rerersingr  the  decision  of  this  court, 
affirming^  the  origin&l  judgment  of  ouster  of  the  court  below,  is  conclusive 
of  the  case  as  presented  by  the  present  record,  the  ground  of  said  reversal 
being  the  failure  of  the  relator  to  establish  his  election  as  successor  to  the 
respondent;  and  that  it  is  immaterial  whether  the  respondent  was  elected, 
there  being  no  one  else  elected  to  succeed  him. 

[Opinion  filed  November  24,  1886.]. 
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Appeal  from  the  Circuit  Conrt  of  St.  Clair  County;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Koernbr  &  Horner,  for  appellant 

Messrs.  K.  A.  Halbert  and  M.  Millard,  for  appellee. 

The  case  was  reversed  and  remanded  upon  the  former  ap- 
peal, without  any  direction  whatever,  on  the  single  point  that 
the  affidavit  for  a  continuance  was  sufficient  This  was  the 
only  error  noticed  by  the  court  or  assigned  as  a  reason  for  send- 
ing the  case  back  for  another  trial.  No  other  question  was 
decided,  notwithstanding  some  remarks  which  were  evidently 
based  upon  the  assumption  that  the  affidavit  was  true.  It  was 
thought  the  affidavit  gave  tlie  correct  state  of  facts,  but  that 
was  far  from  the  truth. 

It  was  proper  to  re-try  the  case  on  all  questions  affecting  the 
merits.  Chickering  v.  Failes,  29  111.  294;  Elston  v.  Kennicott, 
•  62  111.  272;  Mohler  v.  Weltberger,  74  111.  163. 

It  is  said  in  these  cases  that  the  very  object  in  remanding  is 
to  enable  the  parties  to  furnish  additional  evidence  and  ob- 
tain a  decision  upon  their  legal  rights,  regardless  of  technical 
objections. 

Wilkin,  P.  J.  This  was  a  proceeding,  begun  in  the  Cir- 
cuit Court  of  St.  Clair  County,  in  the  nature  of  a  quowa/rranto^ 
to  try  the  validity  of  appellant's  claim  to  the  office  of 
supervisor  of  the  village  of  Cohokia.  The  case  was  previ- 
ously submitted  to  this  court,  and  a  judgment  of  ouster  ren- 
dered by  the  said  Circuit  Court  affirmed.  On  appeal  to  the 
Supreme  Court  that  judgment  was  reversed  and  the  cause 
remanded  with  directions  to  reverse  the  judgment  below 
and  remand  the  case.  On  a  second  tibial  judgment  of  ouster 
was  again  rendered  and  appellant  appeals.  We  hold  that  the 
decisioof  of  the  Supreme  Couii;,  reported  in  Volume  113,  page 
109,  Illinois  Reports,  is  decisive  of  this  case  as  presented  by 
the  present  record,  and  that  upon  its  authority  the  judgment 
of  the  Circuit  Court  must  be  again  reversed.  It  is  true  that 
one  reason  assigned  by  the  Supreme  Court  for  the  reversal  of 
the  former  judgment  (the  overi'uling  appellant's  motion  for 
continuance)  does  not  appear  from  this  record,  but  it  is  mani- 
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fest  from  the  lan^a^e  used  by  Justice  Scott,  who  delivered 
the  opinion  of  the  conrt,  that  the  Biibstantial  ground  of  re- 
versal was  the  failure  of  relator  to  establish  his  election  to  the 
otBce  of  Supervisor  as  successor  to  appellant  From  a  careful 
comparison  of  the  facts  appearing  in  tlie  present  bill  of  ex- 
ceptions with  those  recited  and  referred  to  in  that  opinion  as 
existing  in  the  record  then  before  the  Supreme  Court,  we  are 
convinced  that  the  same  concluilion  must  be  reached  now  as 
was  then  on  the  issue,  as  to  whether  or  not  there  was  such 
fraud  and  violence  used  at  the  election  at  which  relator  insists 
he  was  elected,  as  to  defeat  his  claim  of  title  to  the  office  in 
this  proceeding.  Therefore,  whether  appellant  was  duly 
elected  at  that  election  or  not  is  immaterial.  Ko  one  else  ap- 
pearing to  have  been  legally  elected  to  succeed  him,  and  Le 
being  by  law  authorized  to  hold  the  office  until  his  smccessor 
should  be  elected  and  qualified,  he  can  not,  as  is  expressly 
decided  in  the  former  appeal  to  the  Supreme  Court,  be  held  an 
usurper  of  the  office  as  adjudged  by  the  Circuit  Court,  and  its 
judgment  must  therefore  be  reversed. 

Reversed. 


noethwestekn    benevolent    and    mutual    ald 

Association  of  Illinois 

V. 

Lee  Woods,  Guardian,  etc. 

Action  an  Cerfificaf$  tf  Mutual  Aid  Association— Default— Presump^ 
tion  as  to  Amount  of  Judgment— Jurisdiction — Waiver  qf  Statutory  Privi- 
lege— Issue  qf  Writ  to  Sheriff  of  another  County— Certainty— Construc- 
tion* 

1.  A  defendant  is  entitled  to  know  from  the  rammonB  where  he  la  to 

appear. 

2.  If,  taking  the  whole  writ  together,  he  can  determine  where  he  is  re- 
quired to  appear,  it  is  sufficient. 

8.  In  the  case  presented,  it  is  held:  That  a  writ  issued  from  one  county 
to  the  Sheriff  of  another  is  sufficiently  certain,  the  application  of  the  words, 
'*  said  county,*'  being  made  clear  Iqr  considering  all  the  parts  of  the  wrii 
tosrether. 
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4.  Where  a  statute  confers  a  mere  priWlege,  upon  a  defendant,  of  ex- 
emption from  suit  except  in  the  county  where  found,  he  will  be  presumed 
to  have  waived  suCh  privilege  unless  he  especially  relies  upon  it  hy  way  of 
plea. 

5.  In  an  action  on  a  certificate  of  membership  in  a  mutual  benefit  asso- 
ciation, entitling  the  children  of  the  holder  to  participate  in  its  relief  fund  to 
a  certain  amount,  or  such  part  thereof  as  might  be  collected,  as  specified  in 
the  constitution  and  l^-iaws  of  the  association,  it  is  held  by  this  court,  in 
reviewing  a  judgment  by  default  for  the  full  amomit  of  the  certificate,  that 
in  the  absence  of  a  bill  of  exceptions  it  is  to  be  presumed  that  the  finding 
of  the  court  below  was  supported  by  the  evidence  heard  by  that  court. 

[Opinion  filed  November  24,  1886.] 

In  ebrob  to  the  Circuit  Oonrt  of  Edwards  Oonnty;  the 
Hon.  0.  0.  Booos,  Jadge,  presiding. 

Statement  of  the  case,  by  Pillsbuky,  J.  The  record  in  this 
ca£c  shows  a  snmmons  and  retai*n  as  follows : 

State  op    Illinois,  ) 
Edwakds  County.   ) 

The  People  of  the  State  of  Illinois  to  the  Sheriff  of  McLean 
County.  Greeting :  We  command  you  to  summon  the  North- 
western Benevolent  and  Mutual  Aid  Association  of  Illinois,  if 
it  shall  be  found  in  your  county,  personally  to  be  and  to  ap- 
pear before  the  Cii'cuit  Court  of  said  County  on  the  first  day 
of  the  next  term  thereof,  to  be  holden  at  the  Court  House  in 
Albion  in  said  County  on  the  second  Monday  in  November, 
1885,  to  answer  unto  Lee  Woods,  gnardian  of  Ernest  G.  Mann 
and  Herman  L.  Mann,  in  a  plea  of  assumpsit,  to  the  damage  of 
said  plaintiff,  as  he  says,  in  the  sum  of  $2,000;  and  have  you 
then  and  there  this  writ  with  an  indorsement  thereon  in  what 
manner  you  shall  have  executed  the  same. 

^_x--.  Witness  William  B.  Tribe,  Clerk  of  our  said  court 
•I  SEAL  t  and  the  seal  thereof,  at  his  ofiice  in  Albion  in  said 
I  --V—  3      Edwards  County  this  3d  day  of  July,  A.  D.  1885. 

William  B.  Tbibe,  Clerk. 
By  Chables  Emebson,  Deputy  Clerk. 

Upon  which  summons  there  appears  the  following  indorse- 
ment and  return : 
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State    of  Illinois,  ) 
McLean  County,    j 

Executed  the  within  writ  this  7th  day  of  July,  1§85,  by 

reading  it  and  delivering  a  ti*ue  copy  of  the  same  to  Peter 

Whitmer,  President  of  the   Northwestern  Benevolent  and 

Mutual   Aid   Association   of   Illinois,  as  I  am  therein   com- 

xnanded.  W.  H.  Swaim,  Shei'iff. 

C.  W.  Hitch,  Deputy. 

A  declaration  was  filed  from  which  it  appeara  that  on  the 
27th  day  of  December,  A.  D  1883,  the  defendant  below  is- 
sued a  certificate  of  membership  to  Malinda  T.  Mann  in  and 
by  which  she  was  entitled  to  participate  in  the  beneficiary  or  re- 
lief fund  of  the  association  to  the  amount  of  $3,000  or  suph  part 
as  should  be  collected  in  accordance  with  the  constitution  and 
by-laws,  payable  within  sixty  days  after  her  death,  $2,000  to 
John  C.  Mann,  her  husband,  and  $1,000  to  her  childi'en.  This 
$1,000  to  the  children  is  involved  in  this  suit  On  the  first 
day  of  the  term  the  defendant  was  defaulted  and  the  court 
heard  the  evidence  and  assessed  the  damages  at  $1,000  for 
which  judgment  was  rendered  and  the  defendant  sued  ou,t  a 
writ  of  error  and  had  the  record  removed  into  the  court. 

Messrs.  McNulta  &  Weldon  and  Hamilton  Spencer,  for 
plaintiflE  in  error. 

It  was  imlawful  to  issue  the  writ  in  this  case  to  the  Sheriff 
of  McLean  County,  and  all  proceedings  under  it  are  void. 
Starr  &  C.  Statutes,  1771,  Sec.  1;  1773,  Sec.  2;  1776,  Sec.  3; 
1350,  Sec.  130. 

The  writ  upon  its  face  is  void  for  uncertainty,  in  command- 
ing the  defendant  to  appeiar  before  the  Circuit  Court  of  Mc- 
Lean County,  at  the  court  house  in  Albion,  in  said  county. 
Orendorff  v.  Stanberry,  20  111.  89;  Gill  v.  Iloblit,  23  111.  473. 

This  action  not  being  within  the  exceptions  named  in  the 
statute,  and  the  detendant,  as  shown  by  the  record,  being  a 
resident  of  McLean  County,  and  not  found  elsewhere,  suit 
against  it  elsewhere  is  3xpressly  prohibited  and  made  unlaw- 
ful.   Facts  shown  by  the  record  need  not  be  pleaded.     This 
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record  shows  all  facts  i^eqnistte  to  make  a  good  plea  to  the 
jurisdiction.     Humphrey  v.  Phillips,  57  111.  137. 

It  appears,  upon  the  facts  of  the  record,  that  this  is  not  a  local 
action;  that  there  is  but  one  defendant,  which  is  not  a  rail- 
road or  bridge  compaay,  and  that  the  home  of  this  defendant 
is  Bloomington,  Illinois,  and  that  this  suit  was  not  brought 
under  the  attachment  laws  of  this  State.  By  section  2  of  the 
Practice  Act,  it  is  provided :  "  It  shall  not  be  lawful  for  any 
plaintiff  to  sue  any  defendant  out  of  the  county  where  the 
latter  resides,  or  may  bo  found,  except  in  local  actions." 

Messrs.  Bobinson  &  Joairs,  for  defendant  in  error. 

PiLLSBtTJftT,  J.  The  assignment  of  ciTors  upon  this  record 
questions  the  action  of  the  court  in  assuming  jurisdiction  over 
the  defendant  upon  the  grounds : 

First,  that  the  summons  was  void  upon  its  face  for  uncer- 
tainty  as  to  where  the  defendant  was  to  appear;  and  second, 
that  the  summons  was  issued  to  a  foreign  county.  It  is 
claimed  under  the  tirst  ground  that  the  summons  being  direct- 
ed to  the  Sheriff  of  McLean  County  cominanding  him  to  "sum- 
mon the  defendant,  if  it  sliall  be  found  in  your  county,  to 
appear  before  the  Circuit  Court  of  said  county,  on  the  firetday 
of  the  next  term  thereof,  to  be  holden  at  Albion  in  said 
county  on,  etc.,"  is  so  uncertain  as  to  where  the  defendant  is 
to  appear  as  to  render  the  process  void.  Under  the  rule  an- 
nounced in  Orendorff  v.  Stanberry,  20  111.  89,  and  Gill  v.  Hob- 
lit,  23  111.  473,  if  the  above  quotation  from  the  writ  was  all 
that  appeared  therein  to  apprise  the  defendant  of  the  place 
where  it  was  to  appear,  we  should  be  obliged  to  hold 
tliatitfell  within  the  cases  named;  but  it  is  to  be  noticed  that 
in  the  attestation  clause  of  ttie  writ  in  this  case,  the  county  of 
the  venue  is  named  as  well  as  the  town  from  which  the 
writ  issued,  and  therein  is  the  case  distinguished  from  those 
cited ;  the  defendant  is  required  to  appear  at  a  Circuit  Court 
to  be  holden  in  Albion  in  said  county  and  the  uncertainty 
consists  in  determining  whether  "said  county"  refers  to  the 
county  of  the  Sheriff  serving  tlie  writ  or  to  the  county  of  the 
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clerk  issuing  it  as  stated  in  the  yenne  of  the  writ;  bnt  when 
it  is  remembered  that  the  place  where  tiie  conrt  is  to  be  held 
is  not  only  named  in  the  body  of  the  writ,  but  is  also  stated  in 
the  attestation  clause  as  being  in  ^'  said  Edwards  Connty,"  it 
is  made  quite  certain  that  ^'  Albion  in  said  county  '*  nan)ed  in 
the  body  of  the  writ  refers  to  "  Edwards  County  ^  as  named 
in  the  venue  of  the  writ  and  not  to  the  County  of  McLean,  to 
the  Sheriff  of  which  the  writ  is  directed  to  execute,  as  was 
held  in  the  case  cited  from  tlie  23d  III  ^  A  defendant  lias  the 
right  to  certainly  know  where  he  is  to  appear,"  and  when  the 
writ  fails  'to  give  him  this  knowledge  he  has  the  right  to 
remain  quiet  and  do  nothing,  as  was  held  in  Gill  v.  Hoblit,  23 
III.  473.  Bui  if  taking  the  whole  writ  together,  the  defend- 
ant can  see  therefrom  where  he  i»  required  to  appear,  it 
would  seem  that  he  could  not  be  misled  to  his  prejudice,  and 
in  such  case  the  olject  of  process  would  be  sufficiently  accom- 
plished. The  Sheriff  returns  that  he  served  the  writ  by  read- 
ing it  to  the  president  of  the  company  and  giving  him  a  true 
copy  of  it,  and  the  presumption  must  be  indulged  that  his  re- 
turn is  true,  and  if  so,  can  it  for  a  moment  be  supposed  that 
any  man  of  reasonable  intelligence  with  a  copy  of  the  entire 
writ  before  him  would  conclude  that  Albion,,  the  place  desig- 
nated for  the  defendant  to  appear,  was  in  McLean  County.  It 
is  stated  in  another  part  of  the  writ  to  be  in  Edwards  County^ 
and  it  would  require  extreme  credulity  to  believe  that  the 
county  seat  of  each  county  was  a  town  or  city  named  Albion. 
As  the  writ  informed  him  that  the  defendant  was  to  appear  at 
Albion  and  in  which  county  Albion  was  situated,  the  ambiguitv 
that  appeared  upon  the  face  of  the  writ  in  the  two  cases  relied 
upon  does  not  exist  in  this  case. 

As  to  the  second  gi*ound  urged  in  support  of  the  objection 
that  the  court  below  had  no  jurisdiction,  it  is  sufficient  to  ob- 
serve that  the  statute  confers  a  mere  privilege  upon  the  de- 
fendant which  he  can  waive,  and  will  be  deemed  to  have  done 
so  unless  he  shall  especially  rely  upon  it  by  way  of  plea.  Such 
is  the  holding  of  the  court  in  Drake  v.  Drake,  83  ID.  626, 
where  it  is  said  that  all  the  cases  since  Kenney  v.  Greer,  18  111. 
432,  agi'ee  in  this  construction  of  the  statute.    No  plea  was 
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interposed  in  this  case,  and  the  plaiutifiE  in  error  is  not  in  a 
position  to  rely  upon  the  objection. 

It  is  objected  to  the  judgment  tliat  it  is  for  a  sum  certain, 
when  the  cei'titicate  gave  the  right  only  to  participate  in  a 
relief  fund  to  the  amount  of  $3,000,  or  such  part  thereof  as 
may  be  collected,  etc.  The  record  shows  that  the  court  heard 
evidence  and  assessed  the  damages,  and  there  being  no  bill  of 
exceptions,  we  are  to  presume  that  the  evidence  was  such  as  to 
support  the  finding  of  a  certain  sum.  From  aught  that  appears 
in  the  record  the  court  may  have  found  from  the  evidence  that 
all  the  requirements  of  the  constitution  and  by-laws  relating  to 
the  collection  of  the  mortuary  benefit  provided  for  in  this  cer- 
tificate had  been  complied  with,  and  that  the  defendant  had  the 
money  on  hand  at  the  commencement  of  this  suit,  but  was 
wrongfully  withholding  it  from  the  plaintiff.  If  so,  we  can 
not  see  wherein  the  judgment  was  not  properly  entered  for 
the  amount  of  the  certificate.  We  find  no  substantial  error, 
and  the  judgment  will  be  afiirmed. 

Judgment  affirmed. 


Northwestern  Benevolent  and  Mutual  Aid  Asso- 
ciation OF  Illinois 

V. 

John  C.  Mann. 
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Practice — Error  tcifhout  Injury — Daniagea^Computation. 

This  court  will  not,  upon  a  writ  of  error,  reverse  a  judgm'^nt  for  an  error 
which  worked  no  injury  to  the  plaintiff  in  error. 

[Opinion  filed  November  24,  1886.] 

In  ebrob  to  the  Circuit  Court  of  Edwards  County;  the  Hon. 
C.  C.  B0GG8,  Judge,  presiding. 

Messrs.  MoNulta  &  Weldon  and  Hamilton  Spbnoeb,  for 
plaintiff  in  error. 
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McNail  V.  Welch. 

MesBrs.  Eobinson  &  Johns,  for  defendant  in  error. 

This  case  is  like  the  preceding  one  in  all  respects  except  a 
recital  in  the  record  that  after  default  the  plaintiff's  attorneys 
computed  the  amount  due  at  $2,000,  and  reported  the  same 
to  the  court,  which  proceeding  is  claimed  to  be  erroneous. 

It  does  not  appoi^r from  the  record  that  the  court  acted  upon 
such  computation  in  assessing  the  damages.  On  the  contmry, 
it  recites  that  the  asaesament  was  made  upon  evidence  pro- 
duced in  court,  so  no  harm  was  done  by  any  action  of  the 
counsel  in  computing  the  amount  due. 

Judgment  affiriHied. 


PiERSON  W,  McNail  and  Martha  J.  McNail 

V. 

Andrew  Welch, 

Foreclosure — Usury — Commutation  of  Amount  due  on  Note — Reversal 
for  Error  in  Remittitur— Mistake  in  AnwtiCht  of  Note — Practice. 

1.  This  court  reverses  a  decree  of  foreclosure  on  the  ground  that  it  does 
not  Fatisfactorily  appear  that  a  remittitur j  filed  by  the  complainant,  will  cor- 
rect an  error  in  the  amount  of  the  decree. 

2.  While  this  court  is  not  inclined  to  disturb  the  finding:  of  the  court  be- 
low on  the  question  whether  there  was  a  mistake  io  the  amount  of  th^  note 
sued  on,  it  is  suggested  that  either  party  should  be  allowed  to  introduce 
further  evidence  on  that  issue,  if  desired,  upon  the  rehearing. 

[Opinion  filed  January  8,  1887.] 

Appeal  from  the  Circuit  Court  of  Washington  County;  the 
lion.  Gkorge  W.  Wajx,  Judge,  presiding. 

Mr.  J.  M.  Durham,  for  plaintiff  in  error. 

Messrs.  A.  H.  Oabteb  and  W.  S.  Fokman,  for  defendant  in 
eiTor. 
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A  higher  court  ,\vill  be  very  cautious  in  disturbing  a  judg- 
ment solely  on  the  ground  of  its  being^  against  the  weight  of 
testimony.  Bishop  v.Busae,  69  111.  403;  Sturman  v.  Streamer, 
70  111.  188;  Illinois  &  St.  L.  R.  R.  Co.  v.  Ogle,  92  111.  353. 

Defendant  in  error  tiles  herewith  his  remittitur  for  $25, 
which  cures  the  only  eiTor  in  the  record.  It  has  been  re- 
peatedly held  that  the  higher  court  will  not  reverse  a  judg- 
ment on  this  account  when  a  remittitur  is  tiled.  Cheney  v. 
City  National  Bank,  77  111.  562;  Pixly  v.  Boynton,  79  111.  351; 
Convey  v.  Sheldon,  1  111.  App.  555;  People  v.  Steele,  7  LI. 
App.  20.  '       , 

Wilkin,  P.  J.  On  the  10th  day  of  May,  1882,  plaintiffs  in 
error  executed  to  defendant  in  error  their  deed  of  mortgage 
of  that  date,  to  secure  the  payment  of  a  pi'omissory  note  then 
made  by  the  said  Pierson  W.  McNail,  for  $1,250,  due  three 
years  after  date,  with  eight  per  cent,  interest  from  date,  and  if 
not  paid  within  three  days  after  due  tlie  maker  to  pay  two  per 
cent  damages.  This  is  a  proceeding  in  chancery  to  foreclose 
that  mortgage.  The  answer  admits  the  execution  of  the 
mortgage  and  note,  but  avers  that  the  note  was  given  in  renewal 
of  another  note,  and  that  by  mistake  a  payment  which  had 
been  made  on  the  former  note  of  $1,000  was  not  deducted,  and 
also  pleading  usury. 

The  court  below  found  for  defendant  in  eiTor  on  the  issue 
of  payment  and  against  him  on  the  issue  of  usury,  and  adopt- 
ing a  computation  by  the  Master  in  Chancery  rendered  a  de- 
cree of  foi^eclosore,  as  prayed  in  the  bill,  for  $1,025. 

The  errors  assigned  are:  let.  Tliat  the  Circuit  Court  eiTed  in 
its  tinding  on  the  issue  of  payment ;  2d.  The  Circuit  Court 
erred  in  tinding  $1,025  due,and  decreeing  that  amount  in  favor 
of  defendant  in  error.  It  is  admitted  by  defendant  in  error 
that  this  la^t  error  is  well  assigned,  but  he  seeks  to  avoid  a 
reversal  on  that  ground  bj'^  tiling  a  remittitur  in  this  cou^*t  of 
$25.  It }»  also  conceded  that  the  court  below  found  cor- 
rectly on  the  issue  of  usury,  and  that  defendant  in  en*or  was 
only  entitled  to  a  decree  for  the  amount  of  the  principal  of 
said  note,  less  the  payments  made  thereon.     Therefore  in  de- 
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terminiDg  whether  or  not  the  remittitur  will  reduce  the  de- 
cree to  the  proper  amount,  (assuming  that  the  finding  is  cor- 
rect on  the  issue  of  the  payment  of  $1,000,)  it  is  only  necessary 
to  ascertain,  if  we  can,  what  payments  were  made  after  this 
note  was  given.  On  the  back  of  the  note  appears  the  follow- 
ing indorsements  made  in  the  following  order : 

May  10,  1883,  interest  paid  to  this  date;  March  16, 
1884,  received  on  principal  $25;  November  17,  1884,  re- 
ceived $80,  on  interest ;  May  10,  1884,  all  interest  paid  to 
this  date.  If  these  indorsements  con*ect1y  state  the  account 
between  the  parties,  the  amotmt  of  all  the  payments  may  be 
readily  obtained  by  computation.  The  interest  to  May  10, 
1883,  was  $100;  to  March  16,  1884,  when  $25  was  paid 
on  principal  $85;  to  May  10,  1884,  on  $1,225,  $14.96, 
which,  with  the  $80  paid  November  17,  1884,  makes  the  total 
amount  of  interest  paid,  $280.46,  and  this  sum  added  to  the 
$25  paid  on  principal  March  16,  1884,  gives  the  total 
amount  of  the  payments,  $305.46,  and  $80.46  more  than  was 
allowed  by  the  court  below.  It  is  true  that  plaintiff  in 
error  McNail,  on  cross-examination,  only  mentions  payments 
amounting  to  $250,  but  he  gives  amounts  wholly  differing 
from  those  indorsed  on  the  note,  and  does  not  say  that  the 
payments  he  mentions  were  all  he  made.  For  instance,  he 
states  that  he  gave  a  mare  at  $150  at  one  time.  No  such 
payment  appears  on  the  note,  nor  does  defendant  in  error 
deny  it  On  the  contrary,  he  says  the  $25  credited  on  the 
principal  was  paid  at  the  same  time  he  got  the  mare.  Nor 
does  he  or  any  other  witness  undertake  to  explain  how  the 
$150  was  applied,  if  credited.  It  may  be  that  the  several 
indorsements  on  the  note  are  susceptible  of  an  explanation 
consistent  with  the  assertion  of  counsel  that  only  $250  was 
paid,  but  without  such  explanation  the  record  does  not  sus- 
tain it  There  seems  to  have  been  verj  little  effort  on  the 
hearing  to  get  at  the  payments  with  any  degree  of  certainty, 
perhaps  for  the  reason  that  other  issues  were  then  deemed 
more  impoilant  At  least  the  evidence,  as  it  appears  from 
the  record  before  U3,  is  so  uncertain  and  unsatisfactory  that 
we  can  not  undertake  to  state  the  account  between  the  par- 
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ties;  and  holding  that  it  does  not  satisfactorily  appear  that 
the  remittitur  filed  will  correct  the  error  in  amount,  the  de- 
cree must  be  reversed  and  the  cause  remanded.  Becogmzing 
the  superior  oppoi*tunity  of  the  Judge  who  heard  the  case  in 
the  Circuit  Court  jto  settle  the  issues  of  fact,  so  far  especially 
as  they  rest  in  oral  testimony,  we  should  not  feel  inclined  to 
disturb  his  finding  on  the  question  as  to  whether  there  was  a 
mistake  in  the  amount  of  the  note  sued  on,  resulting  from 
an  omission  to  credit  the  alleged  payment  of  $1,000  or  |1,010, 
as  it  is  said  in  the  evidence.  It  can  not,  however,  be  denied 
that  the  evidence  strongly  tends  to  show  that  a  payment  of 
some  amount  was  made  about  the  time  alleged,  of  which  no 
account  was  taken  when  this  note  was  executed.  Of  course 
all  the  presumptions  arising  from  the  transactions  between  the 
parties  strongly  corroborate  the  defendant  in  error,  and  we 
are  not  to  be  understood  as  expressing  any  opinion  on  this 
question  of  fact  farther  than  to  say  that  inasmuch  as  the  cause 
must  be  remanded  either  party  should  be  allowed  to  introduce 
further  proof  on  this  issue,  if  they  so  desire,  upon  the  re- 
heai'ing. 

Reversed  and  remanded. 


Gebhard  W.  Gareels,  Impl'd  G.  W.  Cone 

V. 

Geo.  C.  Meyek,  E,  Meyer,  A.  F.  Bandeliee  and 

H.  R.  Morten. 

Foreelomre  of  Trust  Deed^Alleged  Agreement  far  a  BeUaae  between 
Subsequent  Purchaser  and  Agent  (f  Holders  of  Notes  Secured — Review 
cf  Bvidenee— Agency t  not  Sustained. 

Upon  a  bill  to  foreclose  a  trust  deed  of  lands,  forty  acres  of  which  are 
claimed  by  a  subsequent  purchaser  who  claims  to  have  paid  a  certain  pert 
of  the  purchase  money  due  the  maker  of  the  trust  deed  to  the  agent  of  the 
holder  of  the  notes  secured  thereby,  upon  an  agreement  with  said  agent  to 
procure  the  release  of  said  forty  acres,  it  is  held,  upon  a  review  of  the  evi- 
dencei  that  the  agency  claimed  is  not  established  thereby. 
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Appeal  from  the  Circuit  Court  of  Marion  County;  tbo 
Hon.  Ahos  Watts,  Judgo^  presiding. 

Statement  of  thd  case  by  Wilkin,  P.  J.  Tin's  was  a 
chancery  proceeding  to  foreclose  a  tinist  deed.  The  bill 
avers  that  on  the  3d  day  of  Fcbiniary,  1880,  George  C. 
Mejer  and  wife  executed  to  F.  Eyhiner  &  Co.,  their  four 
promissory  notes,  aggregating  in  amount  $3,500,  due  five 
yeai*s  after  date,  with  eight  per  cent,  interest  payable  semi- 
annually at  the  office  of  F.  Ryliiner  &  Co.,  their  receipt 
therefor  to  be  good  and  valid  agjiinst  any  subsequent  holder 
of  such  notes.  Tlie  principal  also  payable  at  the  office  of  F. 
Kyhiner  &  Co.,  sixty  days  before  maturity  of  said  notes.  On 
tlie  same  day  said  Meyer  and  wife  executed  and  delivered  to 
one  Adolphus  F.  Bandolier,  as  trustee,  a  deed  of  trust  to  secure 
the  payment  of  their  said  notes  on  real  estate  in  Marion 
County,  111.,  George  W.  Cone  being  named  as  the  successor 
in  trust  of  Baridelier  in  case  of  his  death,  removal,  etc. 

On  the  23d  day  of  March,  1880,  F.  Ryhiner  &  Co.  as- 
signed all  of  said  notes  to  Gruner,  Haller  &  Co.,  of  Berne, 
Switzerland.  Subsequently  Grnner,  Haller  &  Co.  assigned 
them  to  different  parties,  and  they  to  appellant  Garrels.  who, 
with  George  W.  Cone,  successor  in  trust,  etc.,  are  complainants 
in  the  bill.  Hugh  P.  Morton,  one  of  appellees,  is  made  a 
party  defendant,  the  bill  alleging  that  he  claims  some  interest, 
which,  if  any,  is  junior  to  and  subject  to  their  lien.  He  alone 
answers,  and  so  much  of  his  answer  as  is  material  to  be  con- 
sidered in  deciding  this  case  is  as  follows  :  By  his  answer  he 
admits  the  execution  of  said  notes  and  mortgage,  and  also  the 
several  assignments  of  said  notes  as  stated  in  the  bill  of  com- 
plaint, and  that  the  complainant  GaiTels  is  the  legal  holder  of 
said  notes  as  stated  in  the  bill,  avers  that  he  is  the  owner  in  fee 
of  part  of  the  lands  described  in  the  bill,  and  that  his  interest 
therein  is  not  subject  to  the  lien  of  said  deed  of  trust  or  of  the 
complainant  Garrels  as  the  holder  of  said  notes.  That  the 
complainant  Cone  is  now  and  for  more  than  six  years  last  past 
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has  been  en^ged  in  loaning  money  for  diflFerent  persons,  and 
that  said  Cone  procured  the  loan  of  said  Ryhiner  &  Co.  to  the 
defendants,  George  C.  and  Elizabeth  Meyer,  mentioned  intlie 
bill,  and  that  he  acted  as  the  agent  of  said  Kyhiner  &  Co.  in  ne- 
gotiating said  loan  andaho  the  agent  of  the  complainant  Gar- 
rels  in  purchasing  the  said  notes^  collecting  interest  thereon  and 
receiving  payments,  and  generally  acting  as  the  agent  of  said 
Garrels,  secuHng  loans  and  collecting  ?noneys  for  said  Gar- 
rels.  That  in  the  year  1883,  and  while  said  Cone  was  such 
agent  of  said  Garrels  as  aforesaid,  the  respondent  and  one 
Wyatt  were  about  purchasing  of  said  Meyer  some  400  acres  of 
land,  among  which  land  was  the  said  above  described  forty-acre 
tract.  That  said  Cone  being  anxious  to  collect  from  said 
Meyer  the  moneys  coming  from  them  to  said  Garrels  on  the 
notes  and  trust  deed  in  the  bill  of  complaint  mentioned,  and  to 
induce  this  defendant  to  make  such  purchase,  agreed  with  this 
defendant,  in  consideration  that  $1,200  out  of  the- purchase 
money  which  this  defendant  and  said  Wyatt  were  to 
pay  to  said  Meyer  for  said  400  acres  of  land,  should  be 
paid  on  said  indebtedness  of  said  George  C.  and  Eliza- 
beth Mever  to  said  Garrels,  said  Garrels  would  have  the 
said  trust  deed  released  from  the  said  forty  a^cres  of  land. 
That  in  pursuance  of  said  agreement  the  defendant  and 
said  Wyatt  purchased  of  said  George  C.  Meyer  400  acres 
of  land  among  which  were  the  above  described  forty  acres 
for  $4,800,  and  which  said  forty  acres  were  then  and  there 
conveyed  by  said  George  C.  Meyer  and  wife  by  wari'anty 
deed,  and  the  defendant  then  and  there  took  possession  of 
said  laud,  and  from  thence  hitherto  and  now  is  in  possession  of 
the  same.  That  the  defendant  caused  to  be  paid  to  said  Cone 
the  said  sum  of  $1,200  to  be  applied  on  said  trust  deed  and 
notes  to  said  Garrels,  and  that  said  sum  of  $1,200  so  paid 
on  said  notes  is  much  more  than  a  pro  rata  part  of  said  in- 
debtedness on  all  of  said  land  described  in  the  bill  agreeable 
to  the  value  of  said  lands,  and  that  the  other  lands  described 
in  the  bill  are  ample  security  for  the  balance  due  on  said  notes 
and  trust  deed.  And  that  bv  reason  of  the  aforesaid  agi-ee- 
ment  of  said  Cone  to  release  said  forty  acres,  the  defendant 
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took  no  security  from  said  Meyer  that  be  said  Meyer,  would 
pay  off  ind  discharge  said  trust  deed  upon  said  forty  acres, 
and  that  said  Meyer  has  no  more  means  than  is  exempt  under 
tiie  exemption  laws  of  this  State.  The  defendant  furtlier 
denies  the  allegation  that  no  part  of  said  notes  have  been  paid 
off  and  discharged,  but  alleges  that  the  complainant  Cone, 
agent  <md  collector  for  said  Garrels^  has  received  besides 
$1,200,  $800  in  all,  $2,000  or  more  on  said  notes,  which  said 
sums  are  credits  to  be  allowed  on  said  notes.  The  court  below 
found  for  complainant  and  decreed  a  foreclosure  as  prayed, 
except  as  to  the  forty-acre  tract  claimed  by  appellee 
Morton,  which  it  held  was  released,  etc.  On  the  hearing 
the  complainants  read  in  evidence  the  notes  with  the  in- 
dorsements thereon,  as  set  out  in  Exhibits  "A,''  "B,"  "C" 
and  "  D  "  to  the  bill.  Also  the  deed  of  trust,  with  the  cer- 
tificates of  acknowledgment  and  recording,  as  set  out  in 
^'Exhibit  E."  The  defendant  thereupon  testified  in  his  own 
behalf,  as  follows:  I  and  one  Wyatt  bought  400  aci*es 
of  land  from  George  C.  Meyer  for  $4,250 ;  of  this  land 
forty  acres  were  covered  by  the  deed  of  trust  involved  in 
this  suit,  being  the  same  forty  acres  described  in  the 
answer.  And  there  was  a  mortgage  on  the  rest  of  the  land 
purchased  in  favor  of  F.  Ryhiner  &  Co.  for  $8,000 
which  was  assumed  and  paid  off.  We  paid  the  money  to 
George  W.  Cone,  the  agent  of  F.  Byhiner  &  Co.,  and  he  pro- 
cured a  release  for  the  same  and  did  all  the  business.  Tlie 
principal  and  interest  was  all  received  by  him;  we  did  not 
know  any  one  else  in  the  whole  transaction,  and  the  balance 
of  the  money  we  paid  to  Gh^orge  C.  Meyer.  Tliis  money,  the 
$1,200,  was  to  be  used  to  get  a  release  of  the  forty  acres.  I  had 
made  tlie  contract  to  purchase,  with  Meyer,  and  then  I  went  to 
Nashville  and  saw  Mr.  Cone;  did  not  see  him  the  first  time 
and  made  the  second  trip,  when  I  saw  him,  and  he  promised 
that  if  he  got  the  $1,200  that  I  was  to  pay  to  Meyer  for  this 
land  that  he  would  procure  a  release  of  these  forty  acres,  but 
said  it  would  be  some  time.  He  said  he  was  glad  that  I  made 
the  arrangement,  because  he  considered  the  $1,200  more  than 
ihQpro  rata  share  of  the  mortgage.    I  may  not  have  spoken 
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to  Cone  about  a  release  till  after  I  paid  the  $1,200,  biit  I  am 
pretty  sure  I  did,  and  paid  Meyer  the  money  to  deposit  in  the 
Salein  bank  subject  to  Cone's  order.  Soon  after,  I  ^ot  posses- 
sion of  the  forty  acres  from  Meyer  and  have  been  ever  since  in 
possession.  The  forty  acres  are  worth  about  $500  or  $600.  Mr. 
Cone  promised  me  to  get  the  forty  acres  released  several  times,. 
but  never  would  fix  a  time,  always  saying  it  would  take  some 
time,  until  the  last  time  I  spoke  to  him  when  he  said  he  would 
get  the  release  "by  the  first  day  of  next  January,"  which  was 
January  1,  1886.  George  C.  Meyer  testified :  I  received 
$1,200,  mentioned  by  the  defendant  Morton,  and  deposited 
them  on  January  29,  1883,  in  the  bank  at  Salem,  111.,  for 
George  TV".  Cone,  to  be  applied  on  this  mortgage  ta  release 
Morton's  forty  acres  I  sold  him.  Aftei*ward,  about  the  next 
day,  I  deposited  $800  more  for  the  purpose  of  being  credited 
on  the  same  mortgage.  Cone  promised  to  get  a  release  for  the 
forty  acres  sold  to  Morton,  and  pretty  soon.  Morton  bought  the 
land  from  me  in  December,  1882.  I  wanted  to  stop  the  inter- 
est on  the  moi*tgage»  Cross-examined :  Cone  told  me  to  pay 
in  the  money  and  he  would  see  it  applied  on  three  notes  to 
keep  interest  paid  and  on  the  principal  when  due.  They 
bought  the  4!00  acres  at  $12  per  acre.  Cone  told .  me  that 
Ryhiner  &  Co.  were  broke,  and  I  would  lose  the  whole  of  it 
tinless  I  took  some  notes  and  mortgages  on  land  in  Jefferson 
County,  and  I  took  them  rather  than  lose  it  all.  I  went  to  see 
about  these,  and  learned  the  notes  and  mortgages  he  gave  me 
were  worthless.  In  that  way  Cone  paid  me  the  whole  money. 
We  made  a  final  settlement  on  January  29,  1886,  and  I  then 
gave  him  this  receipt*  Cone  gave  me,  at  the  settlement,  $1,250 
in  securities,  and  he  had  paid  interest  for  me  on  this  mortgage 
for  several  years,  and  he  accounted  to  me  for  the  whole  $2,000 
in  that  way,  and  I  took  them  because  he  told  me  I  would  get 
nothing  unless  I  settled  that  way  as  Eyhiner  &  Co.  were  broke 
all  to  pieces*  These  forty  acres  I  sold  to  Morton  are  worth  about 
the  tenth  pai*t  of  the  whole  340  acres  included  in  the  deed  of 
trust  involved  in  this  snit.  It  was  here  admitted  between  the 
parties  that  the  money  deposited  by  Meyer  in  the  bank  as  above 
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stated  was  afterward  drawn  out  by  Mr.  Cone.  George  W. 
Cone  testified :  Hugli  B.  Morton  never  spoke  to  me  about  ob* 
taining  a  release  for  these  forty  acres  until  Jong  after  the  money 
had  been  paid  over  to  him,  and  I  never  promised  absolutely  to 
get  him  a  release.  I  never  was  agent  for  any  of  the  assignees 
pf  the  notes  involved  in  this  suit.  I  was  agent  for  F.  Kyhiner 
&  Co.  to  collect  the  interest  but  not  the  principal.  I  was  not 
agent  for  F.  Kyhiner  &  Co.  in  receiving  these  $2,000  from 
Meyer,  but  that  was  a  matter  exclusively  between  me  and  Mr. 
Meyer.  I  received  the  money  to  invest  for  Meyer  until  tlie 
mortgage  should  be  due,  and  I  used  the  interest  accruing  on 
the  investment  in  paying  interest  on  the  mortgage  involved  in 
this  suit.  I  invested  that  money  in  April,  1888.  Used  tlie 
blank  notes  of  F.  Kyhiner  &  Co.  because  I  liked  the  form  the 
best,  and  I  assigned  the  notes  to  Meyer  at  the  time  but  kept 
them  in  my  safe  until  this  receipt  was  signed.  These  notes, 
taken  for  the  $2,000  paid  to  me  by  George  C.  Meyer,  were 
made  payable  to  F.  Eyhiner  &  Co.  and  remained  in  my  hands 
until  two  days  after  this  bill  was  filed,  and  in  them  was  in- 
cluded the  $1,200  paid  by  Morton  to  Meyer,  if  I  got  that 
money,  and  then  on  the  29th  day  of  January,  1886, 1  delivered 
the  notes  to  Meyer  and  he  gave  me  the  receipt  identified  by 
Meyer  and  which  reads  as  follows : 

MoLeansbobo,  Ills.,  Jan.  29th,  1886.  Beceived  of  W.  G.' 
Cone,  sixteen  hundred  and  twenty-three  dollars  in  full  of  said 
amount  deposited  in  Salem  National  Bank  by  me  to  credit  of 
account  of  said  Cone.  This  rec't  to  be  a  full  settlement  of 
said  amount  and  accrued  interest  on  same.  Said  deposit  was 
made  1888.  Geobqb  C.  Meysb. 

I  told  him  I  could  not  take  monev  before  it  was  due. 
Ci'oss-examined :  I  had  authority  to  assign  the  notes  to  Meyer. 
I  had  been  paying  interest  for  Meyer  on  these  notes  involved 
in  this  suit,  and  when  I  made  final  settlement  with  Meyer  I 
paid  him  part  in  money.  I  do  not  think  lever  promised  Mor- 
ton to  get  a  release  of  his  forty  acres  in  this  mortgage,  but  did 
promise  I  would  get  it  if  I  could.  Don't  think  I  told  him  I 
would  get  it  by  January  1,  1886. 
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Messrs.  "W.  C.  Kubffhteb  and  T.  E.  Mebbitt,  for  appellant 

Kykiner  &  Co.  were  constituted  the  agents  of  the  assignees 
of  the  notes  for  the  .sole  purpose  of  collecting  the  accruing 
interest  and  principal  ^^  against  receipt  of  said  F.  Kyhiner  & 
Co.  therefor,  And  the  receipt  of  said  F.  Ryhiner  &  Co.  for  in< 
terest  and  principal  to  be  good  and  valid  toward  any  subse- 
quent owner  of  said  notes." 

This  was  a  special  limited  agency,  to  be  exercised  in  a  special 
manner.  It  gave  Kyhiner  &  Co.  no  power  of  substitution, 
a;id  no  power  to  do  any  act  other  than  that  specially  authorized, 
and  persons  dealing  with  them  were  bound  to  inform  tliem- 
selves  of  the  extent  of  their  authority. 

"  Where  parties  deal  with  an  agent  having  written  authority, 
they  must  inform  themselves  of  its  extent  and  its  limitations.'^ 
Bawson  v.  Curtiss,  19  111.  456. 

An  agent  to  collect  a  note  has  no  power  to  extend  the  time 
of  payment     Lawrence  v.  Johnson,  64  111.  351. 

"  An  agent  appointed  for  a  special  purpose  can  not  go  be- 
yond the  scope  of  such  appointment  and  bind  his  principal." 
Denman  v.  Blooraec,  11  111.  177;  Baxter  v.  Lament,  60  111.  237. 

Persons  dealing  with  agents  must  know  their  authorfty.  C. 
&  G.  E.  B.  E.  Co.  V.  Fox,  41  111.  106 ;  Butcher  v.  Beckwith, 
45  III.  460  ;  Peabody  v.  Hoard,  46  111.  242 ;  Davidson  v.  Por- 
ter, 67  111.  300 ;  Reynolds  v.  Ferree,  .86  111.  570. 

Mr.  Hbnby  C.  Goodkow,  for  appellee. 

The  mortgagor,  Meyer,  sold  part  of  the  mortgaged  land  to 
Morton,  with  the  agi*eement  that  it  would  be  released,  without 
any  notice,  actual  or  constructive,  that  the  notes  had  been 
assigned. 

The  mortgage  not  being  negotiable  paper,  the  purchaser  of 
notes  takes  it  as  an  incident  and  subject  to  all  equities  in  favor 
of  the  mortgagor  and  his  grantees.  Olds  v.  Cummings,  3 1 
111.  188  ;  Haskell  v.  Brown,  65  111.  29  ;  Bryant  v.  Vix,  83  111. 
11;  Silverman  v.  Bullock,  98  111.  11;  Melendy  v.  Keen,  89 
111.  395,  404. 

The  mortgagor,  to  release  himself  from  liability  on  his  note, 
must  see   that  he  pays  the  money  to  the  holder  of  the  note 
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who  lias  received  it  by  assignment  before  maturity,  but  not  so 
to  discharge  the  mortgage  because  it  is  not  assignable  at  law. 
Towner  v.  McClelland,  110  111.  542,  651. 

WiLKm,  P.  J.  The  only  question  presented  for  onr  de- 
cision is,  did  the  court  below  err  in  decreeing  that  the  forty 
acre  tract,  owned  by  Morton,  is  held  by  him  discharged  of  the 
lien  of  the  trust  deed  sought  to  be  foreclosed.  In  the  fore- 
going statement  of  the  case  so  much  of  Morton's  answer  rais- 
ing that  issue  and  substantially  all  the  evidence  bearing  upon 
it  is  set  out,  and  a  casual  examination  thereof  will,  we  think, 
make  clear  our  reasons  for  reversing  the  diecree.  The  argu- 
ment of  counsel  seems  to  proceed  upon  the  assumption  that 
the  defense  set  up  is  that  Byhiner  &  Co.,  after  the  assignment 
of  the  notes  secured  by  the  trust  deed,  by  their  agent  Cone, 
agreed  to  release,  or  procure  a  release  of  the  forty  acre  tract, 
and  authorities  are  cited  on  both  sides  as  to  defenses  available 
to  the  mortgagor  or  his  grantee  against  the  assignee  of  the 
debt  secured  by  the  mortgage,  growing  out  of  equities  between 
the  defendant  and  the  mortgagee,  appellee  relying  upon  the 
case  of  Towner  v.  McClelland,  110  111.  542,  to  sustain  the 
decree,  while  appellant,  arguing  on  the  same  hypothesis, 
cites  Keohane  v.  Smith,  97  111.  156.  Applying  the  elementary 
rule  of  practice  both  in  law  and  equity,  that  the  allegation  and 
proof  mnst  agree,  the  question  discussed  does  not  arise.  By 
his  answer  the  defendant,  Morton,  did  not  pretend  that  in  his 
negotiation  for  a  release  he  dealt  with  Cone  as  the  agent  of 
Ryhiner  &  Co.  On  the  contrary  he  avere  in  every  part  of  it 
that  he  was  the  agent  of  the  complainant,  Grari'els,  and  that 
whatever  contract  he  made  with  him  was  in  that  capacity. 
By  his  answer  he  admits  that  at  the  time  he  contracted  with 
Cone  he  knew  that  the  complainant,  Glarrels,  was  the  owner 
of  the  negotiable  notes  secured  by  the  trust  deed,  which  were 
then  not  due,  and  by  that  averment  he  is  bound.  How  can  it 
then  be  said  that  any  question  as  to  the  equities  between 
Ryhiner  &  Co.  and  Morton  is  involved  in  the  decision  of  tliis 
case?  The  issue,  submitted  to  the  court,  was  whether  or  not 
the  legal  holder  of  the  notes  and  the  equitable  owner  of  the 
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tnist  deed,  Garrels,  by  his  agent,  George  W.  Cone,  agreed  to 
procure  the  release.  On  this  issue  the  burden  of  proof  was 
upon  appellee  Morton.  There  is  no  evidence  in  the  record 
tending  to  prove  it.  Cone  swears  positively  that  he  "never 
was  agent  for  any  of  the  assignees  of  the  notes  involved  in 
this  suit."  Wliatever  equitable  rights  appellee  Morton  may 
have  under  a  pro]3er  state,  of  pleading,  this  decree  can  not  be 
sustained.  It  is  therefore  reversed  and  the  cause  remanded 
with  directions  to  the  court  below  to  allow  the  defendant, 
Morton^  to  amend  his  answer  if  he  shall  so  desire. 

Reversed  and  remanded. 


Jas.  C.  Waugh,  Impl.  C.  H.  Camfield  and  Chas.  M. 

Glaser 

v. 
Casimib  Andel,  Trustee  op  Company  **  A"  Belle- 
ville Guards. 

Equity  Jurisdiction — Nate  PayahU  to  Captain  <^  Military  Company — 
Bill  FUed  by  Trustee. 

1.  The  trustee  of  a  military  company,  which  has  no  Captain,  may  main* 
tain  an  action  in  equity  on  a  note  made  payable  to  its  Captain  for  money 
borrowed  of  the  company. 

2.  The  transfer  of  the  note  by  vote  of  the  company  to  the  trustee,  for 
collection,  conferifed  upon  him  sufficient  interest  in  the  note  to  enable  him 
to  maintain  suit  thereon. 

[Opinion  filed  January  10,  1887.] 

In  error  to  the  Circuit  Court  of  St  Clair  County;  the  Hon. 
William  H.  Snydbe,  Judge,  presiding 

Statement  of  the  case  by  PiLusiiUBYj  J.  Company  "A," 
Belleville  Guards,  was  organized  as  a  part  of  the  militia  of  the 
State,  and  for  service  rendered  the  State,  and  from  other 
sources,  it  became  possessed  of  quite  a  sum  of  money  which 
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it  deposited  with  the  treasurer  of  the  company,  aod  from 
'  time  to  time,  loaned  the  same.  August  8,  1880,  having 
about  $400  in  the  treasury,  one  0.  H.  Camfield  applied  for  a 
loan  of  that  amount,  and  the  company  directed  the  treasurer 
to  loan  the  same,  taking  note  with  security  therefor.  The 
said  Camticld  thereupon  presented  to  the  treasurer  of  the 
com|)any  the  following  promissory  note  and  received  the 
money. 

$400.00.  Belleville,  III.,  August  9th,  1880. 

Six  months  after  date  we,  or  either  of  us,  promise  to  pay  to 
the  Captain,  of  Company  "A  "  Belleville  Guards,  or  order,  the 
sum  of  four  hundred  dollars  for  value  received,  with  eight 
per  cent,  interest  per  annum  from  maturity,  at  the  office  of 
the  First  National  Bank  of  Belleville. 

C.  H.  Camfield, 
Chas.  M.  Glases, 
J.  C.  Watoh." 

The  treasurer  reported  the  loan  to  the  company  and  being 
approved,  he  retained  the  note  in  trust  for  its  members.  The 
Captain  of  said  company  resigned  about  November  1,  1881 
which  resignation  was  accepted,  and  no  other  Captain  was 
thereafter  elected, and  some  time  in  August,  1884,  the  company, 
as  an  organization,  ceased  to  exist.  At  the  time  said  company 
voted  to  disband  in  August,  1884,  they  ordered  the  treasurer 
to  turn  over  said  note  to  the  appellee  to  be  held  by  him  in 
trust  for  the  company,  and  to  collect  the  same  and  account  for 
the  proceeds.  The  treasurer  complied  with  this  direction  and 
delivered  the  note  to  appellee  who  tiled  this  bill  against  the 
makers  alleging  the  above  facts,  and  asked  a  decree  for  its 
amount.  The  appellant,  Wangli,  filed  a  general  demurrer  to 
the  bill,  which  was  overruled,  and  he  abided  and  sued  out  this 
writ  of  error. 

Mi\  Mabshall  W.  Weib,  for  plaintiflE  in  error. 

Mr.  E.  L.  Thomas,  for  defendant  in  error. 

Pillsbuky,  J.     The  money  loaned  to  Camfield  belonged  to 
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.the  companji  and  the  note,  payable  to  the  Captain  would,  when 
delivered  to  him,  be  held  by  him  in  trust  for  the  company. 
There  being  no  Captain  of  the  company  there  is  no  payee  in 
existence  who  can  briner  a  Biiit  at  law  or  in  whose  name  the 
'company  can  bring  sucli  suit  for  its  use.  No  adequate  remedy 
at  law  exists  to  enforce  payment  of  the  n6te  and  equity  will 
therefore  take  jurisdiction.  The  company  retained  the  note 
-in  its  treasury  as  its  property  until  it  voted  to  trainrf  er  to  the 
appellee  to  be  held  and  collected  by  him  for  the  use  of  the 
company  and  this  we  think  conferred  upon  him  a  sufficient 
interest  therein  to  maintain  this  bill.  He  thereby  became  the 
lawful  holder  of  it  and  a  recovery  by  him  will  discharge  the 
note,  and  that  is  all  the  makers  have  any  right  to  demand. 
The  decree  will  be  affirmed. 

Affirmed. 


Adde  Aden 

V. 

Julia  Ann  Cruse. 


Dram  Shop  Act-^Srict  Construction — Biifht  of  Action  <tf  injured  PeraoP 
'—Sec,  9  Only  Applies  Against  Those  Engaged  in  Liquor  Traffic — Treat* 
iug.  Not  within. 

1.  Tbe  Dram  Shop  Act  being  highly  penal  in  its  provisions  must  be 
strictly  constraed  in  keepinjgr  with  the  object  of  its  enactment. 

2.  Sec.  9  of  said  act,  giving  a  right  of  action  to  one  injured  in  his  means 
of  support  in  consequence  of  the  intoxication,  habitual  or  otherwise,  of  any 
person,  only  applies,  when  fairly  construed  as  part  of  the  act,  against  those 
who  are  directly  or  indirectly  engaged  in  the  liquor  traffic. 

3.  Said  section  does  not  give  a  right  of  action  against  a  person  not 
engaged  in  such  traffic,  who,  as  an  act  of  courtesy  or  politeness,  treats 
another  to  a  glass  of  intoxicating  liquor  without  any  purpose  of  gain  or 
profit* 

[Opinion  filed  March  9,  1887.] 
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Appeal  from  the  Circuit  Court  of  Union  County ;  the  Hon, 
Oliyss  a  Easkbb,  Judge>  presiding. 

Messrs.  Cbawfokd  &  B08SBT9  for  appellant* 

In  the  case  of  Albreclit  v.  People,  78  111.  610,  it  is  declared 
that  e^ery  section  of  the  Dram  Shop  Act  is  aimed  at  dram 
shops  and  those  who  keep  them,  and  that  its  provisions  do 
not  extend  to  those  who  Only  treat  a  friend  as  an  act  of  hospi- 
tality or  friendship. 

'^The  statute  gives  the  wife  a  right  of  action  only  ia 
cases  when,  by  the  selling. liqaor  to  a  drunken  husband,  the 
wife  has  been  injured  thereby  in  person  or  property  or 
means  of  support/'  Fentz  y.  Meadows,  72  111.  642.  "We 
believe  this  to  be  the  true  intent  of  the  law.  The  Legisla- 
tare  in  passing  this  act  evidently  had  in  mind  the  hiriness  of 
dealing  in  liquors.  The  statute  throughout  refers  to  tlie 
business.  The  words  "selling  or  giving  away"  were  evi- 
dently intended,  taking  this  entire  statute  into  consideration, 
to  apply  to  gifts  or  sales  at  such  places,  and  by  those  en- 
gaged (legitimately  or  otherwise)  in  such  business.  The  pro- 
vision as  to  gifts  of  liquor  is,  we  think,  the  outgrowth  of  the 
necessity  of  providing  against  sham  sales  and  devices  for 
evading  the  penalties  of  these  liquor  laws,  and  were  ouly  in- 
tended to  affect  those  who  make  commerce  of  intoxicating 
liquors,  and  provide  places  and  means  for  persons  to  supply 
themselves  with  such  liquors.  In  this  case  the  treating  of 
Cruse  by  defendant  was  a  mere  incident  of  their  friendly 
meeting  on  that  occasion.  There  was  nothing  sinister  or 
mercenary  about  it.  He  could  h:ive  had  no  other  object  than 
that  of  cementing  the  friendsliip  between  himself.  Cruse  and 
Mowery  by  a  practice  common  among  men,  as  was  the  case 
with  Crnse  in  treating  Aden  and  Sensmeyer.  Legally  he  was 
guilty  of  no  wrong  and  no  negligence. 

In  all  the  cases  heretofore  brought  under  the  provisions  of 
the  Dram  Shop  Act,  we  believe  the  defendants  were  dealera 
in  or  manufacturers  of  intoxicating  liquors  and  therefore 
amenable  to  the  act,  as  it  was  for  the  regulation  of  their 
business  (and  for  no  other  purpose)  the  act  was  passed.    In 
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tliis  case  the  defendant  was  not  a  dealer  in  or  mannf actnrcr  of 
liquor  and  not  connected   with  the  business  in  any  manner. 

Messrs.  W.  S.  Day,  P.  E.  Hileman  and  D.  W.  Eabrakeb, 
for  appellee. 

Appellant's  counsel  claim  that  Sec.  9  of  tlie  Dram  Shop 
Act  was  not  intended  to  reach  any  persons  except  those  en< 
gaged  in  the  liquor  traffic.  It  would  be  sufficient  answer  to 
the  logic  of  this  objection  to  ask  the  question,  what  difference 
is  it  to  appellee  whether  her  husband's  death  was  caused  by 
liquor  given  to  him  h^  friends  or  by  a  saloon  keeper?  But 
it  is  answered  legally  by  referring  to  the  statute  itself.  The 
9th  section  commences  with  these  words:  "Every  husband,  wife, 
child,  parent,"  etc,  and  in  naming  who  the  recovery  could  bo 
had  against,  says :  "Against  any  person  or  persons  who  shall, 
by  selling  or  giving  intoxicating  liquors,  have  caused  the  in- 
toxication in  whole  or  in  part,"  etc.  Tlie  wording  of  Sec.  9  is 
similar  to  the  worditig  of  Sec.  6,  with  reference  to  sales  to 
minors,  which  has  been  construed  by  the  Supreme  Court  in 
case  of  Johnson  v.  People,  83  111.  431,  wIkto  the  word  "  who- 
ever" is  construed  to  apply  to  others  than  dramshop  keepers, 
and  the  word  "  whoever  "  can  not  be  said  to  be  more  compre- 
hensive than  the  words  "  any  person"  as  used  in  Sec.  9;  this 
case  seems  to  entirely  overrule  the  case  of  Albrecht  v.  People, 
78  111.  610. 

Aden  went  seven  and  a  quarter  miles  to  get  to  Mill  Creek. 
He  took  a  jug  of  liquor  along.  Appellant  claims  that  his  busi- 
ness was  to  go  to  Elco  with  Charley  Sackett,  but  the  first 
thing  he  does  is  to  call  for  Cruse  and  get  a  stable  and  unhitch 
his  horses  and  take  the  harness  off  of  them  and  then  ^<  treat 
the  boys  "  and  go  to  the  voting  place.  This  was  general  elec- 
tion day.  Appellant  himself  says:  "I  stayed  around  awhile 
and  told  the  boys  that  I  was  for  Frank  Neibauer  and  the  Stock 
Law.  After  being  with  Cruse  and  others  around  there  several 
hours  and  getting  Cmse  thoroughly  dimnk,  he  leaves  him  un- 
der a  tree  about  100  yards  from  Mill  Creek  bridge,  and  drives 
back  to  Dongola  without  going  to  Elco  or  transacting  any  bus- 
iness with  Sackett.    He  left  his  own  precinct  and  drove  six 
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miles  from  his  TOting  place  in  order  to  ^'  cement  the  friendship 
between  himself  and  Cruse  and  Mowrey"  and  declare  himself 
for  "Frank  Neibauer  and  the  Liquor  Law."  He  was  there  on 
general  election  day  at  the  polling  place  with  liquor,  giving 
it  away,  in  violation  of  the  laws  of  the  State  of  Illinois,  and 
there  was  no  friendly  treating  about.it.  It  was  an  electioneer- 
ing  scheme. 

Green,  J.  Appellee  brought  suit  to  recover  damages 
for  injury  to- her  means  of  support,  alleged  in  the  declara- 
tion to  have  been  caused  by  appellant  giving  intoxicating 
liquor  to  her  husband,  whereby  he  became  intoxicated,  and 
being  in  a  state  of  intoxication  so  caused,  and  by  means  there- 
of being  in  such  mental  and  physical  condition  as  to  be  unable  to 
ride,  guide  and  manage  his  horse,  he  fell  off  his  hoi*se  upon 
the  ground,  and  thereby  received  fatal  wounds  and  injuries, 
from  which  he  in  eight  days  afterward  died,  etc.  The  decla- 
ration concludes,  ''and  by  force  of  the  statute  in  such  case 
made  and  provided,  an  action  has  accrued  to  her  against  de- 
fendant, for  the  recovery  of  her  said  damages  in  the  premises, 
and  therefore  she  brings  her  suit,  etc."  The  jury  found  de- 
fendant guilty,  and  assessed  plaintiff's  damages  at  $800.  De* 
fendant's  motion  for  a  new  trial  was  overruled.  The  court 
rendered  judgment  on  the  verdict,  to  reverse  which  judgment 
this  appeal  was  taken.  It  appears  from  the  evidence,  appel- 
ant and  Cruse,  the  deceased,  were  farmers  and  friends. 
About  11  o'clock  in  the  morning  of  election  day,  in  November, 
1884,  appellant  drove  into  the  village  of  Mill  Creek,  inquired 
for  Cruse  of  a  person  who  was  a  witness  on  the  trial,  and  who 
foimd  Cruse,  came  with  him  to  appellant,  and  the  latter  asked 
Cruse  to  get  him  some  place  where  he  could  put  up  his  team. 
Cruse  did  so,  and  together  with  the  witness  rode  with  appel- 
lant in  his  buggy  to  the  barn,  and  after  putting  up  the  team 
there  a])pel]anr  invited  the  two  to  drink  with  him  out  of  a 
flat  bottle  or  flask  containing  loss  than  a  pint  of  apple  brandy; 
all  three  drank,  and  after  talking  together  there  a  short  time, 
upon  the  invitation  of  appellant  they  drank  again,  finishing 
the  contents  of  the  flask.    These  two  drinks  were  the  only  ones 
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■given  Cruee  by  appellant.  Cruse  was  not  then  intoxicated.  The 
three  then  left  the  barn  and  went  to  the  polls  together.  It 
further  appears  Cruse  was  in  company  with  other  persons  at 
Mill  Creek  at  an  early  hour  the  same  morning,  when  whisky 
was  being  drank,  and  between  8  and  9  o'clock  same  morning 
he  had  a  quart  bottle  of  whisky,  and  a  witness  upon  his  invi- 
tation took  a  drink  out  of  it,  Cruse  remarking  he  liad  got  the 
whisky  the  day  before  to  treat  his  friends.  Shortly  after  12 
o'clock,  same  day,  Cruse  again  met  appellant  and  another  per- 
son, invited  tliem  to  go  with  him  to  the  barn  where  the  team 
of  appellant  had  been  left,  which  they  did, /and  there  Cruse 
produced  a  quart  bottle  partly  filled  with  whisky,  and  each 
took  a  drink  out  of  it,  upon  his  invitation.  This  was  the  only 
drink  taken  there.  Cruse  was  then  intoxicated.  The  team  was 
then  hitched  to  the  buggy,  all  three  got  in,  appellant  drove 
out  of  the  village  about  three  quarters  of  a  mile,  turned 
around,  came  back,  and  Cruse  and  witness  left  the  buggy  and 
separated  from  appellant,  who  drove  home  and  saw  them  no 
more.  Shortly  after  Cruse  got  out  of  the  buggy  he  said  the 
liquor  had  made  him  sick,  and  vomited,  after  which  he  said 
he  was  better  and  proposed  to  go  home.  His  horse  was  then 
brought,  he  was  assisted  to  mount  it  and  rode  off  evidently 
intoxicated.  After  riding  a  short  distance  his  horse  started 
and  ran  away,  and  either  stumbled  or  stepped  on  the  halter 
strap.  Cruse  was  thrown  or  fell  upon  the  ground,  and  was  so 
injured  as  to  cause  his  death  within  a  few  days. 

We  omit  the  evidence  concerning  the  support  furnished 
appellee  by  the  deceased,  and  touching  his  habits  and  abil- 
ity to  work,  as  also  the  property  he  left,  but  deem  the  evi- 
dence sufficient  to  show  appe^'ee  was  injured  in  her  means  of 
support  by  the  death  of  her  husband ;  and  we  think  also,  that 
the  jury  might  fairly  infer  from  the  evidence  the  two  drinks 
given  deceased  by  appellant  contributed  to  cause  the  intoxica- 
tion, and  that  such  intoxication  was  the  proximate  cause  of 
the  accident  which  resulted  in  the  death  of  Cruse;  nor  were 
the  damages  assessed  excessive;  but  there  yet  remains  to  be  de- 
cided the  graver  question.  Had  appellee,  under  the  statute, 
upon  the  facts  proven,  a  right  of  action  against  appellant,  he 
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not  being  a  dram-shop  keeper,  or  ensrag'ed   directly   or  indi- 
rectly in  the  traffic  of  selling  intoxicating  liquor,  at  the   time 
he  gave  Cruse  the  two  drinks  2     Such  right  of  action  appellee 
claims  is  given  by  this  9th  section  of  the  Dram  Shop  Act 
**  Every  husband,  wife,  child,  ]>areut,   guardian,  employer  or 
other  person,  who  shall  be  injured  in  person  or  property,  or 
means  of  support,  by  any  intoxicated  person,  or  in  consequence 
of  the  intoxication,  habitual  or  otherwise,  of  any  person,  shall 
ha^  e  a  right  of  action  in  his  or  her   own   name,   severally   or 
jointly,  against  any  person  or  persons  who  shall  by  selling  or 
gimng  intoxicating  liquors  have   caubcd  the  intoxication  in 
whole  or  in  part  of  such  person  or  pers(»ns,  and  any   person 
owning,  renting,  leasing  or  permitting  tlie  occupation  of  any 
building  or  promises,  and  having  knowledge   that  intoxicating 
liquors    are  to  be  sold  therein,  or  who,   having  leased  the 
same  for  other  purposes,  shall  knowingly  permit  therein   the 
sale  of  any  intoxicating  liquors  that  have  caused  in  whole  or 
in  part  the  intoxication  of  any  person,  shall  be  liable  severally 
or  jointly  with  the  person  or  persons  selling  or  giving   intox- 
icating liquors  as  aforesaid,  for  all  damages  sustained,  and  for 
exemplary  damages,    *    *    *    and  the  unlawful  sale  or  giving 
away  of  intoxicating  liquors  shall  work  a  forfeiture   of  all 
rights  of  the  tenant  under  any  lease  or  contract  of  rent,  upon 
the  premises  where  such  unlawful  sale  or  giving  away  shall 
take  place    *    *    *  ,"    It  has  not  been  generally  understood 
by  the  profession  in  this  State  that  this  section  was  intended 
to  give  a  right  of  action  to  recover  damages  for  tlie  injuries 
mentioned,  against  others  than  dram  shop  keepers,  their  agents 
or  servants,  and  tliose  owning  premises  where  intoxicating 
liquors  were  sold,  and  for  this  reason,  probably,  no  suit  has 
been  brought  precisely  similar  in  character  to  this,  and  taken 
up   to  the  Supreme  Court  for  final  determination.     Hence 
we  have  not  the  benefit  of  the  light  which  an  opinion  of  that 
court  would  give  us  in  a  case  exactly  like   this,  but  must 
give  a  construction  to  this  section  justified  by  the  title  of  the 
act,  the  apparent  purpose  of  its  provisions,  and  the  language 
used  in  said  Sec.  9.     We  find  the  title  of   tlie   act  is  "  Dram 
Shops,"  and  it  is  further  entitled  "An  act  to   provide  fox:  the 
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licensing  of,  and  a^inst  the  evils  arising  from  the  sale  of 
intoxicating  liquors."  The  title  would  indicate  the  traffic  in 
liquor  as  carried  on  in  dram  shops  to  be  the  subject-matter  in- 
tended to  be  regulated  and  controlled  by  this  act ;  and  the 
several  sections  thereof,  we  think,  carry  out  such  purpose.  Sec. 
1  defines  a  dram  shop,  and  what  is  meant  by  intoxicating 
liquors.  Sec.  2  prescribes  the  penalty  for  selling  without  a 
license.  Sec.  3  how  a  license  may  be  granted.  Sec.  4  the 
form  of  license,  rights  under  it,  and  for  its  revocation.  Sec. 
5  requires  dram-shop  keepers  to  give  a  bond,  fixes  the  iamount 
and  conditions  of  it,  and  provides  for  suit  thereon.  Sec.  6 
provides  for  the  punishment  of  "  whoever  by  himself,  his 
agent  or  servant,"  shall  sell  or  give  intoxicating  liquor  to  a 
minor.  Sec.  7  declares  places  to  be  nuisances,  where  intoxi- 
catinpf  liquors  are  sold  in  violation  of  the  act,  provides  for 
the  punishment  of  those  keeping  such,  and  for  the  abatement 
thereof.  Sec.  8  provides  that  every  person  who,  by  the  sale 
of  intoxicating  liquor,  with  or  without  license,  shall  cause  the 
intoxication  of  any  other  person,  shall  pay  a  reasonable  com- 
pensation and  $2  per  day  additional,  to  any  one  taking  charge 
of,  and  providing  for  such  intoxicated  person.  Sec.  10  pro- 
vides what  property  shall  be  liable  to  execution  for  the  pay- 
ment of  any  judgment  for  damages  and  costs  recovered 
against  any  person  in  consequence  of  the  sale  of  intoxicating 
liquors  under  Sec.  5,  and  for  proceedings  to  enforce  payment 
of  such  judgment.  Sec.  11  gives  jurisdiction  to  Justices  in 
certain  cases.  Sec.  12  provides  for  indictment  Sec.  13 
provides,  ^^  The  giving  away  oi  intoxicating  liquors,  or  other 
shift  or  device  to  evade  the  provisions  of  this  act,  shall  beheld 
to  be  an  unlawful  selling.^^  Sec.  14  relates  to  indictment 
and  evidence.  Sec.  15  provides  that  it  shall  be  no  objection  to 
a  recovery  under  the  act  that  the  offense  is  punishable  under 
city,  village  or  town  ordinance.  Sections  16,  17  and  18 
comprise  the  "Harper  Act,"  and  need  not  be  here  repeated. 
The  sections  cited  seeifa  to  have  been  so  worded  as  to  exclude 
doubt  that  the  scope  and  purpose  of  the  act  was  limited  to  pro* 
viding  in  what  manner  the  traffic  in  intoxicating  liquors 
would  be  permitted,  who  might  engage  in  such  traffic,  under 
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what  conditions  and  restrictions,  the  penalties  incurred  for  a 
violation  of  the  provisions  of  the  act,  and  the  mode  of  enforce 
ing  them,  also'  providing  a  remedy  for  injuries  resulting  from 
the  sale  or  gift  of  intoxicating  liquors  bj  dram-shop  keep- 
ers, their  agents  or  servants,  in  the  course  of  business,  and  the 
9th  section  fau*ly  construed  as  a  part  of  the  act  does  not  in- 
clude persons  other  than  those  engaged  in  the  traffic,  or  one 
who  sella  or  gives  away  intoxicating  liquor  without  license 
for  some  profit  or  personal  advantage,  as  perpons  against  whom 
a  right  of  action  is  given.  After  giving  a  right  of  action 
severally  or  jointly  against  "  any  person  or  pei'Fons  selling  or 
giving  intoxicating  liquors  causing  intoxication,  etc.,"  and  in 
connection  therewith,  it  is  provided,  "  the  person  who  rents  the 
premises  with  knowledge  that  intoxicating  liquors  are  to  bo 
sold  therein,  or  knowingly  permits  tlierein  the  sale  of  such 
liquors  that  have  caused  the  intoxication  of  any  person  in  whole 
or  in  part,  shall  be  severally  or  jointly  liable  with  the  person 
or  j?^«o?w  selling  or  giving  intoxicating  liquors  as  aforesaid^ 
for  all  damages,  etc"  This  provision  defines  the  pcraon  or 
persons  with  whom  the  landlord  or  owner  of  the  premises  is 
made  jointly  liable  to  be  the  person  or  persons  selling  or  giv- 
ing intoxicating  liquors  in  the  premises  where  the  sale  of  such 
liquors  is  carried  on,  and  against  whom  a  right  of  action  is 
given  in  said  section,  and  plainly  indicates  the  person  or  per- 
sons intended  are  those  only  engaged  in  said  traffic;  but  con- 
tinuing, the  section  further  provides,  "  the  unlawful  selling  or 
giving  aaoay  of  intoxicating  liquors  shall  work  a  forfeiture  of 
all  rights  of  the  tenant  under  any  lease  or  contract,  upon  the 
premises  where  such  unlawful  sale  or  giving  away  shall  take 
place."  The  "  giving  "  in  this  part  of  the  section  mentioned 
is  evidently  ( like  the  same  word  when  used  in  the  first  part 
of  Sec.  9 )  intended  to  niean,  by  one  engaged  in  the  traffic  of  a 
dram  shop,  because  no  other  could  be  a  tenant  guilty  of  un- 
lawful sale  or  giving  away,  whereby  such  forfeiture  could  be 
incurred.  Sec  10  also  supports  our  construction.  It  pro- 
vides what  property  shall  be  liable  to  execution  for  the  pay- 
ment of  a  judgment  recovered  against  any  peinson  under  Sec 
9*  and  to  satisfy  such  judgment  subjects  to  sale  the  premises 
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used  or  occupied  for  the  sale  of  intoxicating  liquors  by  the 
person  against  whom  such  judgment  is  rendered.  Can  it  be 
fairly  insisted  this  section  does  not  further  define  the  person 
intended  by  Sec.  9  to  be  made  liable  for  damages  resulting 
from  the  sale  or  giving  intoxicating  liquors,  to  be  a  person  en- 
gaged in  the  traffic  of  a  dram  shop  or  who,  as  a  part  of  his 
business,  sells  intoxicating  liquor,  as  for  instance  a  druggist  ? 
Sec.  13  may  also  properly  be  referred  to  in  this  connec- 
tion; it  provides,  "  The  giving  away  of  intoxicating  liquors,  or 
other  shift  or  device  to  Qvade  the  provisions  of  this  act,  shall 
be  held  to  be  an  unlawful  selh'ng. "  As  used  in  this  section  the 
word  ^'giving,''  is  not  to  be  consti*ued  as  meaning  the  mere  act 
of  giving  away  intoxicating  liquors  by  any  person,  as  such  con- 
struction would  leave  the  context  "  or  other  shift  or  device  to 
evade  the  provisions  of  this  act,"  without  significance;  it 
means  the  act  of  giving  in  a  manner  to  evade  tiie  law,  by  one 
not  having  a  licence — for  instance,  giving  away  the  liquor,  and 
at  the  same  time  selling  some  valueless  article,  taking  pay 
for  the  latter  only — and  applies  solely  to  those  engaged  in 
the  liquor  traffic.  The  Legislature  surely  did  not  intend  that 
a  person  not  engaged  in  that  business,  because  he  did 
not  have  a  license,  should  become  liable  to  fine  and  im- 
prisonment, as  for  unlawful  selling,  for  giving  away  a  glass 
of  wine  or  liquor  to  a  friend  or  guest,  and  if  the  meaning 
and  application  we  have  given  the  word  as  used  in  Sec.  1 3 , 
is  correct,  it  would  seem,  for  a  similar  reason,  to  have  a  like 
meaning  and  application  when  used  in  Sec.  9 ;  there  the 
phrase  is  "selling  or  giving."  If  others  than  dram-shop  keei> 
ers,  their  agents  and  servants,  were  intended  to  be  included, 
the  word  *'  selling  "  is  superfluous.  The  evident  purpose  for 
which  the  word  "  giving "  is  inserted  is  to  prevent  a  person 
engaged  in  the  traffic  from  escaping  the  liability  by  resorting  to 
the  device  of  giving  the  intoxicating  liquor,  and  as  part  of 
the  same  transaction  selling  some  other  thing  and  receiving 
pay  for  it;  furthermore,  if  Sec.  9,  by  a  fair  construction, 
embraces  all  persons,  and  is  not  restricted  in  its  operation  to 
those  engaged  in  the  liquor  trafficand  ^^ giving  a/way  inioxicating 
Uguoj^^  by  any  person,  is  ^o  be  held  an  unlawful  selling  under 
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Sec.  13,  a  tenant  of  a  dwelling  house,  who,  in  the  presence  of, 
and  without  objection  of  his  landlord,  in  such  house,  gives  (as 
in  this  case)  two  drinks  of  intoxicating  liquor  to  a  friend, 
which  does  not  produce  intoxication,  and  the  latter  shortly 
after  leaves  and  drinks  elsewhere  until  intoxicated,  and  in- 
jures a  person  by  reason  of  such  intoxication,  the  tenant  and 
landlord  would  be  jointly  liable  to  the  injured  party,  if  a  jury 
should  find  the  two  drinks  contributed  to  such  intoxication, 
and  in  such  case  the  tenant  would  be  liable  also  to  a  foi-fcitnre 
of  his  lease  and  eviction  from  the  leased  premises,  the  landlord 
would  become  so  liable  for  permitting  the  giving  of  the 
drinks  in  the  leased  premises,  and  the  tenant  would  incur  the 
additional  penalty  of  forfeitm*e  and  eviction,  for  the  unlawful 
giving  wway  of  intoxicating  liquor.  We  do  not  think  the 
Legislature  intended  Sec.  9  to  be  given  such  construction, 
or  intended  the  penalties  and  provisions  contained  in  the  Dram 
Shop  Act,  io  apply  to  persons  not  directly  or  indirectly  en- 
gaged in  the  liqnor  traffic,  or  one  who  for  a  consideration, 
pecuniary  or  otherwise,  gives  intoxicating  liquor  to  another 
to  drink,  and  if  this  is  so,  the  right  of  action  given  by  said 
section  to  one  injured  in  her  means  of  support,  in  consequence 
of  the  intoxication,  habitual  or  otherwise,  of  any  person,  is  hot 
intended  to  be  given  against  a  person  who,  in  his  own  house 
or  elsewhere,  as  an  act  of  courtesy  or  politeness,  treats  a  friend 
to  a  glass  of  intoxicating  liquor,  without  any  purpose 
of  gain  or  profit.  However  pernicious  and  prolific  of  evil  the 
custom  of  treating,  as  it  is  termed,  may  be  deemed,  we  have 
not  the  power  to  legislate  in  re8|>ect  thereto  for  the  purpose 
of  suppressing  such  custom,  and  in  the  absence  of  a  statute 
giving  a  right  of  action  against  one  who  treats  another,  or 
providing  means  for  preventing  such  act,  we  can  not  effect 
such  purpose  by  giving  a  wrong  or  unreasonable  construction 
to  a  law  in  force.  We  have  said  no  precisely  similar  case  to 
this  has  been  before  our  Supreme  Court,  but  in  the  case  of 
Albrecht  v.  Tlie  People,  78  El.  510,  the  defendant  was  found 
guilty  of  a  violation  of  tlie  6th  section  of  the  Dram  Shop  Act, 
and  appealed  from  the  judgment  rendered  against  him.  It 
appeared  that  he  carried  on  a  brewery  but  kept  no  dram  shop. 
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One  Dewey,  a  minor,  called  with  others  to  see  defendant 
about  some  business,  and  all  were  invited  by  defendant  to 
drink  beer  furnished  by  him — they  accepted  the  invitation  and 
all  drank.  The  court  in  the  opinion  say,  this  was  not  an  act 
the  statute  intended  to.  punish,  and  m«s  a  mere  courtesy  which 
the  law  was  not  desi^^ned  to  reach,  and  further  say,  ^^  the 
statute  is  highly  penal  in  its  provisions,  and  according  to  well 
recognized  rules,  must  be  construed  stiictly,  keeping  in  view 
the  great  central  object  the  Legis1atui*e  had  in  its  enactment, 
and  the  evils  to  be  prevented.  The  title  of  the  act  is  Di-am 
Shops,  and  every  section  is  leveled  against  tliem,  not  with  a 
view  to  their  snj>pression,  for  they  are  licensed  to  sell  intoxi- 
cating liquors.  The  provisions  of  the  act  are  aimed  at  such.^' 
The  judgment  below  was  reversed,  and  no  member  of  the. 
court  dissented.  The  construction  we  have  given  this  act,  is; 
in  harmony  with  the  views  expi*essed  in  that  opinion,,  and  isr 
not  in  conflict  with  the  decision  or  opinion  in  Johnson  v.  Peo- 
ple, 83  III.  431.  Johnson  was  indicted  under  the  6th  sectionfor 
selling  to  minors,  and  set  up  in  defense  that  he  sold  no  liquor, 
but  only  assisted  in  making  change  for  thosij  who  did  sell;  in 
the  opinion  it  is  said,  the  language  of  Sec.  6  is  sufficiently 
broad  to  embrace  all  other  persons  as  well  as  the  keepers  of 
dram  shops,  and  that  defendant  was  present  assisting  in  selling, 
but  it  is  also  said  in  the  opinion,  "  it  is  not  necessary  to  now 
determine  whether  a  person  would  incur  the  penalty  by  giving 
liquor  as  an  act  of  hospitality  at  his  own  house — that  question 
is  not  before  the  court ;  the  question  is,  whether  a  person 
having  or  not  having  a  license  to  keep  a  dram  shop,  may  sell 
intoxicating  liquors  to  minors,  and  we  tliink  it  is  manifest  they 
can  not,  without  incurring  the  penalty  provided  by  law."  This 
decision  does  not  overrule  tlie  Albrecht  case,  or  conflict  with 
the  construction  we  have  given  the  9th  section  and  as  such  con- 
struction would  necessarily  preclude  appellee  from  maintaining 
her  action  against  appellant.  This  opinion  need  not  be  length- 
ened by  a  criticism  of  the  instructions  excepted  to,  and  the 
judgment  of  the  Circuit  Court  must  be  reversed. 

Heversed. 

Vol.  XXI  2S 
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Henby  B.  Kepley 
Carl  Schmidt. 

Negotiable  Paper — Want  qf  Consideration — ^Booa  Fide  Holder. .' 

In  an  action  upon  a  promiasory  note  by  a  bona  fide  holder,  the  defenae  of 
want  of  consideration  can  not  avail. 

[Opinion  filed  March  9,  1887.] 

Appeal  from  the  Circuit  Court  of  Effingham  County;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 

Mr.  S.  F.  GiLMOBE,  for  appellant 

^o  counsel  appeared  for  appellee. 

Per  Curicmi,  Action  upon  promissory  note  by  the  assignee 
against  the  maker,  with  defense  of  failure  of  consideration, 
with  notice  to  plaintiff.  An  examination  of  the  record  die- 
closes  no  error  of  the  court  in  admitting  or  excluding  evi- 
dence, nor  in  giving  or  refusing  instructions,  so  far  as  error  is 
assigned  in  that  behalf.  The  evidence,  however,  while  tend, 
ing  to  show  a  want  of  consideration  for  the  major  part  of  the 
note,  utterly  fails  to  establish  the  fact  that  plaintiff  bought  the 
note  with  notice  of  such  defense.  He  appeal's  to  be  a  honajlde 
assignee  for  value  before  maturity,  and  as  such,  was  entitled 
to  recover.  The  verdict  is  therefore  wrong,  and  the  judgment 
founded  thereon  will  be  reversed  and  the  cause  remanded  for 
a  new  trial 

Keversed  and  remanded. 
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Farmebs  and  Mebchants  National  Bank 

V. 

John  S.  Barton  and  William  L.  Ballingeb. 

Usury — Stipulation  in  Note  for  Attorney's  Fee— Valid  on  Its  Face — 
Indemnity — Reasonable  Compensation,  Extent  qf  Recovery, 

1.  Usury  is  not  to  be  presumed  but  must  be  pleaded  and  established 
nnleas  upon  the  face  of  the  contract  it  is  apparent. 

2.  A  stipulation  contained  in  a  note  for  attorney's  fees  where  suit  is 
brought*  upon  default  in  payment,  is  not  usurious  upon  its  face. 

8.  Such  a  stipulation,  being  a  contract  for  indemnity  only,  it  eeems  that 
the  plaintiff  can  recover  only  a  reasonable  compensation  for  the  services  of 
his  attorney,  not  in  excess  of  the  limit  of  the  stipulation. 

[Opinion  filed  March  9,  1887.] 

Appeal  from  the  Circuit  Conrt  of  Fayette  County;  the  Hon* 
Jesse  J.  Phillips,  Judge,  presiding. 

This  action  is  based  upon  a  promissory  note  asfollows : 

$800.00.  Vandalia,  Ilus.,  Dec.  10th,  1884. 

Six  months  after  date,  for  value  received,  we  or  either  of 
us  promise  to  pay  to  the  order  of  the  Farmers  and  Merchants 
National  Bank  of  Yandalia,  three  hundred  dollars  with  in- 
terest at  eight  per  cent  after  maturity.  If  this  note  is  not  paid 
when  due,  we  agree  to  pay  an  attorney's  fee  of  thirty  dollars, 
if  placed  in  the  hands  of  an  attorney  for  collection. 

John  S.  Babton, 
"W.  L.  Ballinqer, 

BeKJAHIIT  BirCKMASTEB. 

The  declaration  avers  that  the  note  not  being  paid  at  ma^ 
turity,  the  plaintiff  placed  it  in  the  hands  of  one  B*.  "W.  Henry, 
an  attorney  at  law,  for  collection  by  suit  in  the  Circuit 
Court  of  said  county,  and  then  paid  him  the  $30  attorney 
fee,  named  in  said  note.  Two  of  the  defendants  being  served 
with  process  suffered  a  default,  and  thereupon  the  court  as- 
sessed the  damages  at  the  principal  sum  in  the  note,  and  eight 
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per  cent,  interest  thereon  after  maturity  of  the  note,  but  re- 
fused upon  motion  of  the  plaintiflE  to  allow  the  attorney's  fee 
provided  for  in  the  note  and  paid  by  the  plaintiff.  The  aver- 
ment in  the  declaration  above  noticed  was  also  proved  ui> 
on  the  jissessment  of  damages  by  the  testimony  of  the  cashier 
of  the  bank.  Tlie  plaintiff  excepted  to  the  action  of  the  court 
in  refusing  to  allow  such  fee  as  a  part  of  the  damages,  and  a}>- 
pealed  to  this  court.  In  this  court  a  stipulation  has  been  tiled 
that  the  court  might  consider  the  case  as  though  a  plea  of 
usury  had  been  filed  in  the  court  below. 

Messrs.  B.  W.  Henry  and  S.  A.  Psates,  for  appellant 

Messrs.  "Webb  &  Cox  and  W.  M.  Folgee,  for  appellee. 

PiLLSBTJRY,  J.  Tlie  only  question  presented  by  this  record  or 
the  briefs  of  counsel  is,  whether  the  stipulation  for  attorney's 
fees  contained  in  the  note  is  void  per  se.  It  is  claimed  that  it  is 
usurious,  against  the  policy  of  law  and  without  consideration. 
Such  stipulations  in  notes  and  mortgages  have  been  before  the 
courts  of  several  of  the  States,  and  the  decisions  thereon  are 
somewhat  conflicting.  Tliey  have  been  held  void  in  Ohio,  Ne- 
braska, Kentucky  and  Michigan.  State  of  Ohio  v.  Taylor,  10 
Ohio,  378 ;  Dow  v.  Updike,  11  Neb.  95  ;  Bullock  v.  Taylor, 
39  Mich.  137;  Witherspoon  v.  Musselman,  14  Bush.  214. 

One  of  the  principal  grounds  upon  which  the  decisions  in 
Michigan  and  Kentucky  rests,  seems  to  be  that  by  the  statutes 
of  those  States  an  attorney's  fee,  to  be  taxed  as  costs,  is  provided 
for,  and  the  amount  that  the  court  shall  allow  is  fixed,  and  it 
is  not  competent  for  the  parties  to  contract  for  a  different 
amount  of  taxable  costs.  In  Indiana,  Tennessee,  Iowa,  Penn- 
sylvania, Oregon  and  Texas,  the  courts  have  taken  a  different 
view  and  hejd  such  agreements  valid.  Smith  v.  Silvers,  32 
Ind.  321;  Johnson  v.  Crossland,  34  Ind.  512;  Tuley  v.  Mc- 
Clung,  67  Ind.  10;  Parliam  v.  Pulliam,  5  Cold.  497 ;  Williams 
V.  Meeker,  29  Iowa,  292 ;  McGill  v.  Griflin,  32  Iowa,  445 ; 
Iluling  V.  Drexel,  7  Watts,  126 ;  Finler  v.  Firiler,  94  Pa.  St. 
372;  Peyton  v.  Cole,  11  Oregon,  39;  Miner  v.  Exchange  Bank, 
63  Tex.  559. 
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These  latter  cases  find  support  in  oar  own  decisions  so  far 
,  as  the  courts  have  been  called  upon  to  determine  the  question. 
Thus,  in  Dunn  v.  Rodgers,  43  III.  280,  where  the  note  and 
mortgage  provided  for  the  payment  bj  the  debtor  of  an  at- 
torney's fee  of  $10  if  suit  should  be  brought,  it  was  hold 
that  such  sum  was  properly  included  in  the  decree  foreclosing 
the  mortgage,  and  in  Clawson  v.  Munson,  5&  III.  39i,  where 
the  question  seems  to  have  been  more  directly  presented,  the 
court  held  that  the  attorney's  fee,  stipulated  in  the  mortgage 
to  be  paid  by  the  debtor,  could  be  included  in  the  decree, and  in 
answer  to  the  suggestion  of  counsel  thatthe  case  was  an  op])rcss- 
ively  hard  one,  the  court  replies :  *'\Ve  can  only  say,  that  the 
appellants  provided  by  their  express  agreement  in  the  mort- 
gage for  all  the  consequences  that  have  followed  in  case  of 
default  in  prompt  payment,  and  that  they  could  have  avoided 
all  the  hardships  by  paying  the  notes  at  maturity.  It  is  not 
in  the  power  of  the  court  to  relieve  a  party  from  the  force 
and  consequences  of  his  own  agreement."  So  in  Mclntire  v. 
Yates  et  al.,  104  111.  4.91,  the  point  was  made  that  the  decree 
was  erroneous  in  that  it  included  a  solicitor's  fee  of  two  per 
cent,  upon  the  amount  found  due ;  but  the  court  held  that  the 
decree  was  proper  and  thatthe  case  could  not  be  distinguished 
from  that  of  Clawson  v.  Munson,  55  111.  394.  Besides  these  cases 
decided  in  equity,  it  has  been  expressly  held  that  it  was  not 
error  to  include  an  attorney's  fee  where  judgment  was  confessed 
under  power  of  attorney,  if  the  power  was  broad  enough  to 
include  such  damages  (Ball  v.  Miller,  38  111.  110),  and  suclr 
is  believed  to  be  the  uniform  holding  in  cases  of  that  character. 
Here  then  we  find  that  our  Supreme  Court,  both  at  law  and 
in  equity,  has  sustained  judgments  and  decrees  which  included 
an  attorney's  fee,  where  the  same  has  been  expressly  agreed 
to  bo  paid  by  the  debtor,  in  case  of  his  failure  or  neglect  to 
pay  his  indebtedness,  and  in  consequence  thereof  it  became 
necesfary  for  the  creditor  to  incur  expense  in  asserting  his 
rights  under  the  contract  in  the  courts  of  law  or  equity.  If 
such  agreements  were  void  upon  their  face,  as  being  opposed 
to  the  statute  against  usury  or  the  general  policy  of  the  law, 
such  decisions  could  not  have  been  made,  and  these  cases  are 
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therefore  to  be  considered  as  adjudications  that  such  stipula- 
tions are  not  open  to  the  objections  urged.  If  opposed  to  the 
policy  of  the  law,  they  would  be  equally  void  whether  sought 
to  be  enforced  either  at  law  or  in  equity,  as  their  validity 
•could  not  be  made  to  depend  upon  the  forum,  wliere  their 
effect  was  to  bo  determined.  The  cases  of  Nickerson  v. 
Babcock,  29  111.  497,  and  Easter  v.  Boyd,  79  III.  325, 
simply  hold  that  where  the  contingency  upon  which  the 
attorney's  fee  shall  become  due  and  payable  does  not  arise 
until  suit  is  brought,  such  fee  can  not  be  included  in  the  judg- 
ment in  the  same  suit  at  law ;  but  at  the  same  time  there  is  a 
strong  intimation  in  the  Boyd  case  that  if  the  stipulation  had 
provided  for  the  payment  of  such  fee,  upon  default  in  pay- 
ment of  the  principal  and  interest  at  maturity  it  might  have 
been  recovered.  From  these  decisions  of  our  Supreme  Court, 
most  fully  supported  by  ihe  rule  in  the  other  cases,  from  other 
States  above  referred  to,  we  think  that  the  stipulation  in  the 
note  in  suit  is  sustained  by  the  weight  of  authority  bearing  upon 
the  question.  Independent* if  authority  we  arrive  at  the  same 
conclusion  upon  principle.  As  to  the  objection  that  the  stipula- 
tion makes  the  contract  usurious,  it  can  be  said  that  usury  is  not 
to  be  presumed,  but  must  be  pleaded  and  established  by  the 
proofs,  unless  upon  the  face  of  the  contract  the  usury  is  ap- 
parent. In  this  case,  treating  it  under  the  stipulation  filed  in 
this  court,  as  though  a  formal  plea  of  usury  was  in  the  record, 
no  proof  was  made  that  the  stipulation  was  intended  as  a  devise 
to  evade  the  usury  laws.  Standing  by  itself,  and  giving  to  the 
language  employed  its  usual  and  natural  signification,  it  would 
seem  that  the  intention  of  the  parties  was,  that  if  by  the  de- 
fault or  neglect  of  the  defendants  to  pay  the  note  at  maturity 
it  became  necessary  for  the  plaint  ff  to  employ  an  attorney  at 
law  to  collect  the  note,  they  would  reimburse  tlie  plaintiff 
for  all  expenses  thus  incurred,  to  the  extent  of  $30,  the 
amount  namod  as  the  limit  of  the  indemnity  for  which  they 
should  be  liable.  It  does  not  contemplate  nor  provide  that  the 
payee  of  the  note  can  or  shall  reserve  to  itself  any  pecuniary 
benefit  or  compensation  out  of  the  amount,  for  the  use  of  the 
money  loaned,  nor  does  it  appear  to  be  in  the  nature  of  a  pen- 
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alty  for  the  non-payment  of  the  note  at  maturity,  and,  conse- 
qnently,  is  not  v/ithiu  the  proltibition  of  section  6,  of  the 
statute  relating  to  interest  Tlie  condition  upon  which  the 
right  to  exact  payment  of  attorney's  fees  rests,  does  not  alone 
depend  upon  non-payment  at  raatnrity,  but  only  attaches  when 
thereafter  the  note  is  placed  in  the  hands  of  an  attorney  for 
collection,  and  the  payee  has  thereby  incurred  a  liability  in 
consequence  of  the  neglect  of  the  makers  to  comply  with 
their  contract  The  note  might  remain  unpaid  for  months,  or 
years,  even,  but  if  not  placed  in  course  of  collection  through 
the  hands  of  an  attorne}',  the  debtor  could  discharge  the  debts 
at  any  time  by  tlie  payment  of  the  princi] :al  sum  with  the 
agreed  rate  of  interest  That  part  of  the  agi*eement  relating 
to  the  non-payment  at  maturity,  is  for  the  benefit  of  the 
debtor,  in  that  it  prevents  the  creditor  from  putting  it  in 
tlie  hands  of  an  attorney  before  due,  and  thereby  incur 
a  liabih'ty  to  be  charged  against  the  maker  of  the  note. 
In  other  words,  the  liability  to  pay  attorney's  fees  does 
not  arise  because  the  note  is  not  paid  when  due,  but 
only  when,  thereafter,  the  plaintiff  shall  become  liable  for  an 
attorney's  fee  in  order  to  enforce  collection  of  the  note  by  the 
aid  of  an  attorney,  either  with  or  without  litigation.  It  being 
a  contract  for  indemnity  only,  tlie  ])laintiff  would  not  be  al- 
lowed to  recover  more  than  a  reasonable  compensation  for  the 
services  of  his  attorney,  to  be  limited  by  the  sum  agreed  to  be 
paid,  and  in  case  of  a  special  contract  for  the  collection  of  the 
note  he  would  be  limited  to  his  actual  expenditure,  even  if 
less  than  the  services  would  be  reasonably  worth.  Tlius  con- 
strued we  fail  to  see  wherein  such  stipulation  renders  the  note 
usurious,  or  wherein  it  is  opposed  to  the  policy  of  the  law. 
It  gives  to  the  creditor  his  money  loaned  and  the  interest 
thereon  only,  and  this  it  is  the  policy  of  the  law  to  give  him. 
If,  however,  the  provision  is  inserted  for  the  purpose  of 
evading  the  laws  against  usury,  and  thus  be  made  to  appear 
without  doubt,  the  penalty  prescribed  by  the  statute  would  at- 
tach to  the  transaction.  We  look  upon  the  provision  as  one 
for  the  recovery  of  special  damages  that  the  parties  contem- 
plate may  arise  from  a  breach  of  the  contract  by   the   defend- 
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ant,  which,  though  not  recoverable  under  the  general  rule  for 
the  admeaflurement  of  damages  in  ordinary  actions,  because  not 
the  necessary  and  natural  results  of  the  breach  of  the  contract 
complained  of,  are  nevertheless  entirely  competent  for  the 
parties  to  contract  for,  and  thereby  allow  the  plaintiff  what 
in  equity  and  good  conscience  ho  ought  to  receive  in  satisfac- 
tion of  his  contract,  the  money  loaned  and  the  interest 
thereon  agreed  to  be  paid.  The  incurring  of  the  liability  to 
pay  attorney's  fees,  caused  by  the  wrongful  act  of  the  defend- 
ant in  not  complying  with  his  contract,  is  asufilcicnt  considera- 
tion to  support  the  agreement  for  indemnity.  We  are  there* 
fore  of  the  opinion  that  the  stipulation  is  not  void  upon  its 
face  and  that  the  court  below  should  have  enforced  it  as  the 
contract  of  the  parties  and  allowed  the  attorney's  fees  paid  by 
the  plaintiff  as  a  part  of  the  damages  in  the  case,  as  the  proof 
shows  that  the  payment  made  and  liability  incurred  therefor 
occurred  before  the  bringing  of  this  suit  and  could  therefore 
be  properly  included  in  the  judgment  as  a  part  of  the  damages 
sustained  by  the  plaintiff  through  the  neglect  of  the  defendants 
to  comply  with  their  contract.  To  the  end  that  this  may  be 
done,  the  judgment  below  will  be  reversed  and  the  cause  re- 
manded with  directions  to  the  court  below  to  render  judg- 
ment  in  this  cause  for  the  amount  of  the  note  and  interest 
according  to  its  terms,  and  for  the  further  sum  of  $30 
as  attorney's  fees,  as  provided  in  the  note,  such  sum  hav- 
ing been  actually  paid,  and  the  presumption  being  from 
the  contract  of  the  parties,  in  absence  of  proof  to  the  con- 
trary, that  such  fee  was  a  reasonable  one.  Smiley  v.  Meir,  47 
Ind.  569. 

Heversed  and  remanded. 
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Sylvester  McDonald. 

Eailroads — D*tfif  to  Prevent  ColUsiona — lAahiUiy  for  Personal  Ivjury  to 
Employe — Conductor  and  Engineer  of  Construction  Train  and  Shoveleri 
Fellouf' Servant  8— Company  not  Liable  for  Injury  to  Shoveler. 

1 .  Railroad  companies  are  by  the  law  held  to  a  higrh  decree  of  care  and 
diligence  in  the  adoption  and  enforcement  of  all  needful  rule8  and  regula- 
tions to  avoid  collisions  of  trains,  and  thereby  promote  the  safety  of  their 
employes  and  others.  i 

2.  The  conductor  and  engineer  of  a  construction  train  and  a  shoveler 
employed  on  such  train,  are  fellow  servants  engaged  in  the  same  branch  of 
service,  and  their  common  master  is  not  liable  for  an  injury  to  the  shoveler 
through  the  negligence  of  the  conductor  and  engineer,  or  either  of  them. 

3.  In  the  case  presented,  it  is  held:  That  the  collision  causing  the  injury 
complained  of  was  due  to  the  negligence  of  the  conductor,  superinduced  by 
the  inexcusable  carelessness  or  wilfulness  of  the  engineer;  and  that,  under 
all  the  circumstances,  it  was  not  reasonably  necessary  to  prevent  the  colli- 
sion for  the  train  dispatcher  to  notify  the  conductor  of  the  construction 
train  that  the  regular  passenger  train  was  late,  it  being  the  duty  of  the 
latter,  under  his  working  orders  and  the  general  rules,  to  wait  until  the 
passenger  train  had  passed. 

[Opinion  filed  March  9,  1887.] 

Appeal  from  the  City  Conrt  of  East  St.  Louis;  the  Hon. 
William  P.  Launtz,  Judge,  presiding. 

Statement  of  the  case  by  Wilkin,  P.  J.  On  the  morning 
of  May  13,  1886,  appellee,  who  was  employed  by  apj^ellant, 
took  passage  with  other  laborers  on  a  constniction  train  of 
appellant,  consisting  of  locomotive  engine  and  caboose  car,  at 
Higbee,  Missouri,  a  station  on  the  line  of  appellant's  railroad. 
This  crew  of  laborers  had  over  them  a  foreman  named  Cave- 
naugh,  also  employed  by  appellant.  The  train  was  in  chai-ge 
of  a  conductor,  O.  F.  Cnlbertson,  who  controlled  and  directed 
its  movements.  On  the  moming  in  question,  about  7  o'clock 
A.  M.,  conductor  Cnlbertson  received  from  F.  M.  White,  the 
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chief  train  dispatcher,  the  following  order  for  the  movement 
of  his  train  on  said  day,  viz: 

"  Slatbk,  Mo.,  May  13,  1885. 
To  Paine  and  Engineer  Culbertson  and  Engineer  Wright 
and  engineer  at  Highbee;  Paine,  Culbertson  and  Wright, 
engines  204,  194  and  200,  will  work  between  Highbee  and 
'  Clark,  as  three  wild  trains,  and  make  arrangements  to  keep 
out  of  each  otlier's  way,  and  work  until  7.40  p.  m.  regardless 
of  train  74,  Conductor  Gibbs,  engine  168;  all  other  trains  due 
have  passed." 

He  was  also  supplied  with  a  copy  of  the  general  rules  of 
appellant,  which  were  introduced  by  appellee,  and  by  which 
he  testiiies  he  was  governed;  among  which  are  the  following; 

Bule  1  gives  trains  going  north  and  ea  t  absolute  right 
of  road  over  all  ti*ains  gjoing  south  or  west,  of  the  same  class. 
Prohibits  trains  going  north  or  east  leaving  stations  or  pass- 
ing places  where  by  time  table  they  should  pass  trains  of 
same  class,  until  live  minutes  after  its  own  time,  per  table;  the 
five  minutes  to  be  observed  at  every  succeeding  station  until 
the  exi>ccted  train  is  passed. 

Rule  5.  Provides  that  "  the  safe  side  must  alwavs  be  taken 
in  cases  of  the  least  uncertainty";  that  trains  are  to  bo  nin 
under  the  direction  of  the  conductor,  except  when  his  direc- 
tions conflict  with  train  orders,  etc. 

linle  8.  "  Irregular  trains,  running  under  special  telegraph 
<)rdei*8,  must  be  run  with  great  care." 

Rule  20.  "Division  superintendents  and  appointed  train 
dispatchers  are  alone  authorized  to  move  trains  by  telegraph.'' 

Rule  28  is  as  follows:  "Conductors  of  construction  trains 
must  notify  the  train  dispatcher  every  evening,  from  the  near- 
est telegi-aph  office,  where  they  desire  to  work  the  following 
day,  and  obtain  working  orders,  a  copy  of  which  the  engineer 
must  have  before  starting  out  to  work.  Those  orders,  unless 
otherwise  stated,  will  be  in  force  from  6  a.  m.  until  8  p.  m, 
only.  Conductors  must  ascertain  also  the  positions  of  all  trains, 
and  learn  positively  that  all  trains  due  during  the  night  have 
arrived  or  passed,  and  under  no  consideration  pass  the  limits 
given  without  permission."     This  train  went  east  some  eight 
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or  nine  miles,  near  Clark  station,  and  proceeded  to  work  on  a 
new  piece  of  road-bed,  intended  to  straighten  the  track,  the 
men  shoveling  on  the  cai*8  nnder  the  directions  of  their  fore, 
man  and 'the  conductor  moving  the  ti*ain  as  directed  by  him. 
The  dirt,  however,  was  not  moved  off  the  new  line  that  day, 
and  hence  the  ti*ain  only  used  the  main  line  in  going  to  and 
attempting  to  return  from  the  work,  its  headquarters  being  at 
Higbcc.     This  train,  witii  the  same  conductor,  had  been  en- 
gaged in  this  work  two  months.      About  6  o'clock  in  the 
evening  the  conductor  started  his  train,  with  appellee  and 
other  laborers  aboard,  back  to  Iligbeo,  but  had   only  gone  a 
short  distance  on  the  main  line  when  he  collided  with  passen- 
ger train  No.  47,  east  bound,  some  six  hours  late.     Apf  ellee, 
to  avoid  the  consequences  of  the  collisioh,  jumped  from  the 
caboose  of  the  work  train,  thereby  receiving  the  injury  for 
which  he4>rings  this  suit    The  injury  cotnplained  of  is  hernia, 
and  the  evidence  was  sufficient  to  justify  the  jury  in  finding 
that  it  was  occasioned  by  the  fall  in  jumping  from  the  car,  to 
avoid  the  wreck  of  the  two  trains;  also  that  the  injury  is  per- 
manent, and  to  some  extent  disables  him  for  the  performance 
of  manual  labor.     In  the  first  count  of  his  declaration  he  bases 
his  right  to  recover  on  the  allegation  that  his  injury  resulted 
from  the  negligence  of  the  servants  of  appellant  in  running 
and  operating  the  said  construction  train;  in  the  second,  that 
the  collision  of  the  two  trains  and  his  consequent  injury  was 
caused  by  the  negligence  and  fault  of  the  train  dispatcher; 
in  the  third,  that  the  injury  resulted  from  a  failure  on  the 
part  of  appellant  to  have  an  office  or  stopping  place   for 
trains  at  the  junction  of  the  new  work  with  the  main  ti*ack. 
The  train  dispatcher  for  this  division  of  appellant's  road  had 
his  office  at  Slater,  Missouri,  west  of  the  place  of  the  collision. 
About  8:30  a.  m.  that  day  he  knew  that  No.  47  was  being 
delayed  by  a  wreck  west  of  his  station,  and  about  9:40  a.  h. 
he  sent  an  order  to  trains  east  giving  all  trains  the  ri^ht  to  use 
four  hours  on  the  time  of  train  47.     This  order  was  c  eh'vered 
to  Paine  and  Wright  (through  Conductor  Young,  of  train  No. 
99),  the  other  two  conductors  of  construction  trains  leaving 
Higbee  that  morning,  but  not  to  Culbertson.     Afterward  an- 
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Other  order  was  sept  giving  certain  trains  live  hours  and  thirty 
minutes  on  the  time  of  No.  47,  but  it  was  not  sent  to  either 
of  the  three  construction  trains.  It  does  not  definitely  appear 
from  the  evidence  whether  Paine  and  Wright  were  on  the 
new  work  exclusively  or  not,  but  tlie  train  dispatcher  testified 
that  the  reason  he  sent  the  order  giving  four  hours  on  the 
time  of  No.  47  to  them,  and  not  to  Culbertson,  was  because 
they  were  working  on  the  main  line,  and  could  not  occupy  it 
against  passenger  trains  without  special  telegi'aph  orders, 
while  his  work  was  on  a  portion  of  the  new  line  not  used  by 
regular  trains. 

Appellee  introduced  Conductor  Culbertson,  and  as  to  his 
conduct  in  moving  his  train  out  on  the  main  line  against  No. 
47,  he  was  interrogated  and  answered  as  follows :  Do  you 
know  when  No.  99,  Young,  conductor,  passed  over  the  main 
line  ?  Answer.  I  do.  "Were  any  of  your  men  at  the  main 
line,  when  the  tmin  went,  to  watch  for  orders  ?  Answer.  Yes; 
I  was  there  myself.  *  *  *  I  should  say  it  was  between  9 
and  10  o'clock.  I  received  no  signal  more  than  throwing  up 
the  hand.  *  *  *  The  fireman  and  myself  went  up  to  the 
junction  when  train  No.  75  passed.  It  was  a  freight  train 
and  it  was  about  12:20  or  12:25  o'clock.  What  has  been  your 
custom  previous  to  the  13th  of  May  in  regard  to  tlie  time  of 
returning  to  Higbee  after  work  ?  No  matter  where  we  wiere, 
at  6  o'clock  in  the  evening,  as  soon  as  the  men  quit  work,  we 
went  to  Higbee  every  night.  *  *  *  The  distance  between 
the  junction  and  Clark  is  between  one  and  three  quarters  and 
two  miles  over  the  crooked  road.  Across  it  was  about  a  mile. 
I  did  not  go  to  Clark  that  evening  to  the  telegraph  office  to 
get  orders  to  find  out  whether  all  trains  were  on  time  and 
had  passed,  because  I  would  be  in  just  as  bad  shape  to  go  to 
Clark  as  the  other  way,  because  I  never  protected  myself 
against  trains  coming  between  Clark  and  the  junction,  because 
I  had  no  occasion  to  go  to  the  junction.  The  only  three 
trains  I  had  to  protect  myself  against  were  coming  east;  for 
that  reason  I  never  paid  any  attention  to  trains  the  otlier  way, 
I  knew  I  had  to  guard  in  an  out.  A  man  running  a  work 
ti-ain  has  to  fight  in  and  out     When  I  took  a  notion  to  go 
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ahead  of  a  train  I  didn't  care  if  it  was  ahead  or  behind,  if  it 
was  going  the  same  way,  when  through  we  would  go.  We 
had  some  general  rules  issued  by  the  company.  He  identi- 
fied the  rules  and  was  asked :  Did  you  liave  any  other  rules 
and  regulations  except  the  general  rules  tliat  appear  on  this 
table?  Answer.  No,  sir;  only  te1egi*aph  orders.  Did  you 
have  a^  copy  of  this  ?  Answer.  Yes,  sir;  I  have  been  railroad- 
ing about  foui'teen  years — running  a  train  about  nine  years. 
Now  I  will  ask  you  this  question :  When  a  passenger  train, 
having  the  right  of  the  road,  is  behind  time  according  to  the 
time  table,  whether  it  is  customary  and  usual  to  ^end  tele- 
graphic orders  to  all  trains  running  in  an  opposite  direction, 
giving  them  time  on  the  passenger  train  or  notifying  them 
that  the  train, is  behind  time?  Answer.  Yes;  it  is,  on  all 
roads.  It  is  a  means  of  safety  and  of  preventing  collisions. 
Tlic  telegraph  is  continually  used  in  the  running  of  trains;  very 
seldom  a  train  goes  over  the  road  or  half  way  over  the  di- 
vision without  getting  a  pocket  full  of  them.  If  I  had  re- 
ceived the  same  telegraph  order  as  the  one  sent  to  Conductors 
Paine  and  Wright  on  that  day  the  collision  would  not  have 
occurred.  On  cross-examination  he  testified :  I  received  no 
order  from  the  superintendent  that  day.  I  received  no  verbal 
orders;  my  engineer  received  none  to  my  knowledge.  What 
means  had  you  of  knowing  whether  train  No.  47  had  passed  ? 
Answfer.  The  only  means  was  going  over  there  to  see.  Those 
were  the  means  you  had  always  adopted  before  that  day  ?  An- 
swer. Yes ;  there  is  a  rule  that  requires  you  to  keep  out  of  the 
way  of  regular  trains.  How  do  you  do  that  ?  Answer.  Get 
on  the  side  track  and  wait.  How  long?  Answer.  Wait 
twelve  houre  if  I  can't  get  any  help.  And  if  you  don't  get  any 
help  in  twelve  hours,  how  long  ?  Answer.  Twelve  hours  and 
five  minutes.  Then  how  much  longer  ?  Answer.  No  longer. 
In  this  case  how  long  did  you  wait  after  47  was  due  ?  An- 
swer. Six  hours.  You  waited  six  hours  ?  Answer.  Yes, 
sir.  You  knew  the  time  47  was  due  ?  Answer.  12:05.  How 
•  long  were  you  to  wait?  It  was  your  duty  as  a  careful  con- 
ductor to  wait  until  you  ascertained  whether  47  had  passed. 
This  was  not  a  switch?     Answer.     If  47  would  be   twelve 


414  Appellate  Courts  op  Illinois. 

C.  &  A.  R.  R.  Co.  ▼.  McDonald. 

honrs  late  I  would  lose  my  right  How  long  would  you  have 
to  wait  after  it  was -due  for  it  to  pass?  Answer.  I  said  I 
would  have  to  wait  indefinitely  because  I  had  lost  my  right. 
Yon  would  have  to  wait  until  you  had  ascertained  physically 
whether  it  had  passed  or  not  ?  Answer.  Yes  sir.  If  she 
was  due  at  12  o'clock  in  the  day  time  and  you  hadn't  found  at 
6  or  7  o'clock  that  she  had  passed  or  have  reason  to  believe 
it  you  would  not  have  gone  out?  No  sir, if  I  hadn't  reason 
to  believe  she  had  passed.  What  reason  had  you  for  believ- 
ing she  had  passed  1  Answer.  The  engineer  told  me  he  saw 
her  go  by.  What  engineer  told  you  so  ?  Answer.  My  en- 
gineer, the  engineer  working  with  me.  Was  it  not  your  duty 
to  go  up  and  see  that  she  went  by  f  Answer.  It  was  my 
duty  to  go  or  send  some  one.  That  was  your  means  of  find- 
ing out  whether  No.  47  had  passed  or  not?  Answer.  That 
was  the  only  way,  yes,  that  was  the  only  way  I  had  of  know- 
ing positively  unless  they  sent  me  an  order;  *  *  ♦  in  the 
absence  of  receiving  a  telegraphic  order  or  any  other  order  it 
was  my  duty  to  be  out  there  or  send  some  one.  I  sent  my 
engineer  and  he  reported  to  me  that  he  saw  her  go  by 
about  on  time;  that  caused  me  to  move  out;  afterwards  I 
found  out  I  was  mistaken.  Without  that  statement  of  your 
engineer  you  would  not  go  out  for  a  week.  Answer.  No,' 
sir;  I  did  not  receive  any  telegraphic  permission  to  move  out 
that  day.  «  *  *  I  was  working  at  the  time  of  this  accident 
under  these  general  rules  already  in  evidence.  •*  *  * 
That  day  I  was  working  under  rule  28;  under  this  rule  in  the 
absence  of  any  telegraphic  orders  I  had  to  see  the  other  train 
or  have  one  of  my  men  under  my  control  in  whom  I  had  con- 
fidence, to  tell  me  it  had  gone  by;  *  *  *  failing  to  get  an 
order  would  not  have  caused  the  accident  unless  I  thought  47 
had  passed.  *  *  *  There  was  no  work  for  me  to  do 
that  day  between  the  junction  and  Higbee.  This  order,  183, 
a  working  order,  is  the  only  one  I  received  that  day.  On  re- 
direct examination  he  was  asked,  under  this  order  what  were 
your  duties  ?  Answer.  My  duties  were  to  work  the  main 
line  in  the  way  I  saw  fit  between  Higbee  and  Clark,  to  keep 
out  of  the  way  of  trains.    Begular  time  card  trains  were  the 
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ones  I  had  to  keep  ont  of  the  way  of.  Kow  in  case  one  of 
the  regular  trains  was  la^te  and  had  lost  its  place  on  the  time 
card,  was  there  any  way  by  which  yon  could  know  that  it 
hadn't  passed  or  to  know  in  any  way  to  keep  out  of  the  way  of 
that  train  except  a  telegraphic  order  ?  Answer.  No,  sir,  not 
without  it  had  lost  the  right  to  the  track.  No.  47  had  not 
lost  its  right  that  day.  No  instructions  to  the  jury  were  asked 
or  given  on  behalf  of  appellee.  The  jury  returned  a  verdict 
in  favor  of  appellee  for  $6,260.  Motion  for  new  trial  was 
overruled  and  judgment  rendered  for  the  amount  of  the  ver- 
dict and  costs. 

The  case  comes  here  by  appeal. 

Mr.  J,  L.  HiTE,  for  appellant. 

The  refusal  of  the  court  to  grant  a  new  trial  was  erroneous^ 
because  the  conductor  and  engineer,  through  whose  careless- 
ness and  disobedience  of  orders  plaintiff  was  injured,  were 
his  fellow-servants,  working  under  a  common  master,  and  co- 
operating with  each  other  in  doing  a  particular  piece  of  work. 

The  principal  is  not  liable  to  one  servant  foi  the  careless 
ness  of  another  servant  where  both  are  engaged  in  a  common 
employment,  if  the  principal  has  used  care  in  the  selection  of 
the  fellow-servant.     Honner  v.  I.  O.  R.  R.  Co.,  15  111.  550. 

Where  competent  servants  have  been  selected  to  perform  a 
duty,  one  of  them  can  not  recover  against  the  master  for 
the  carelessness  of  a  fellow-servant,  and  it  will  be  under- 
stood that  each  servant  who  engages  in  a  particular  busi- 
ness calculates  the  hazards  incident  to  it,  and  contends  accord- 
ingly. L  C.  R.  R.  Co.  V.  Cox,  21  111.  20;  Moss  v.  Johnson,  22 
HI.  633;  C.  &  A.  R.  R  Co.  v.  Keefe,  47  111.  108;  C.  &  A.  R. 
R.  Co.  V.  Murphy,  53  HI.  336. 

The  engineer,  brakemcn  and  shovelers  employed  on  a  con- 
struction train  are  all  co-servants,  engaged  in  the  same  branch 
of  service,  and  a  shoveler  who  is  injured  through  the  negli- 
gence of  the  engineer  or  trackmen  can  not  recover  from  their 
common  employer  for  such  injury,  if  the  employer  has  used 
due  diligence  in  their  selection.  And  there  was  no  claim 
made  or  proved  that  the  employer  was  guilty  of  negligence  in 
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Selecting  its  employes  who  were  working  with  the  plaintiff.. 
St.  L.  &  S.  E.  K.  R.  Co.  V.  Britz,  72  111.  256;  T.,  W.  &  W.  R. 
R.  Co.  V.  Dnrkin,  76  111.  395. 

We  have  cited  these  cases  to  show  how  they  have  by  evo- 
lution led  to  the  decision  in  the  Abend  case,  111  111.  202, 
where  the  coui-t  is  at  last  called  upon  to  decide,  not  only 
what  facts  establish  tlie  relation  of  fellow-servants  of  a  common 
employer,  but  also  what  the  facts  were  in  the  case. 

.   Messrs.  Flannigen  &  Canbt,  for  appellee. 

The  collision  and  consequent  injury  to  appellee  were  oc- 
casioned by  the  negligence  and  fault  of  appellant's  train  dis- 
patcher in  falling  to  send  to  Conductor  Culbertson  a  proper 
and  necessary  order,  notifying  him  that  passenger  train  No.  47 
was  behind  time,  and  that  for  such  negligence  the  company  is 
liable.  C.  B.  &  R.  R.  Co.  v.  McLallen,  84  Hi.  109;  Darrigan 
V.  N.  T.  &  N.  E.  R.  R.  Co.,  52  Conn.  306;  Sheehan  v.  K  Y. 
C.  &  H.  R.  R.  R.  Co.,  91  N.  Y.  332;  L.  C.  &  L.  R.  R.  Co.  v. 
Cavens,  9  Bush,  560;  P.,  C.  &  C.  R.  R.  Co.  v.  Henderson,  37 

O.  St.  549. 

A  railroad  company  is  bound  to  adopt  such  rules  and  regu- 
lations for  the  running  of  its  trains  as  will  insure  safety,  and 
having  adopted  them  to  conform  to  them  or  be  responsible 
for  consequences  resulting  from  a  departure  from  them.  C. 
&  K  W.  R.  R.  Co.  v.  Taylor,  69  111.  461 ;  C,  B.  &  Q.  R  R 
Co.  V.  George,  19  LI.  510. 

The  question  of  negligence  is  one  of  fact,  which  must  be  left 
to  the  jury  for  determination;  I.  C.  R  R.  Co.  v.  Cragin,  71 
111.  177;  Northern  Line  Packet  Co.  v.  Binninger,  70  111.  571; 
G.  &  C.  U.  R  R  Co.  V.  Dill,  22  111.  264;  Burkett  v.  Bond,  12 
111.  87;  T.,  P.  &  W.  R  R  Co.  v.  Foster,  43  III.  415;  C.  &  A. 
R  R  Co.  V.  Pennell,  94  111.  448. 

The  plaintiff,  a  common  laborer,  is  not  a  fellow-servant  with 
the  train  dispatcher.  C,  B.  &  Q.  R.  R  Co.  v.  McLallen,  84 
111.  109;  Darrigan  v.  K  Y.  &  N.  E.  R  R  Co.,  52  Conn.  306; 
Sheehan  v.  N.  Y.  C.  &  H.  R  R  R  Co.,  91  N.Y.  332;  Louis- 
ville, etc.,  R  R.  Co.  V.  Cavens,  9  Bush.  560. 

The  conductor  was  not  a  fellow-servant  with  plaintiff,  and 
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tliat  for  }iis  negligence  in  this  case  the  plaintiff  would  be  en* 
titled  to  reooven  In  order  to  constitute  servants  of  the  same 
master  **  fellow-servants,"  within  the  rule  resjpondeat  superior^ 
it  is  not  enough  that  they  were  ehgaged  in  doing  parts  of  some 
work,  or  in  the  promotion  of  some  enterprise  cairied  on  by  the 
master  not  requiring  co-operation,  nor  bringing  the  servants 
together  or  into  such  personal  relations  that  they  could  have 
exercised  an  influence  one  upon  the  other  promotive  of  proper 
caution  in  respect  to  their  mutual  safety;  but  it  is  essentia! 
either  that  they  were  actually  co-operating  at  the  time  of  the 
injury  in  the  particular  business  in  hand,  or  that  their  usual 
duties  should  bring  them  into  habitual  consociation  so  that 
such  proper  caution  would  be  likely  to  result  C.  &N.  W.  E. 
E.  Co.  V.  Moranda,  93  III.  302;  C.  «fe  K  W,  R  R  Co.  v.  Mo- 
randa,  108  III.  676. 

Who  are  fellow-servants,  is  a  question  of  fact  for  the  jury. 
C,  B.  &  Q.  R  R  Co.  v.  Bell,  112  III.  360;  C.  &  N.  W.  R 
R.  Co.  v.  Moranda,  108  HI.  576;  I.  &  St  L.  R  R  Co.  v. 
Morgenslern,  106  111.  216. 

Wc  are  aware  it  has  been  held  by  the  Supreme  Court 
of  the  State  that  the  engineer,  brakeraen  and  shovelers  em- 
ployed on  a  construction  train  are  all  co-servants,  engaged  in 
the  same  branch  of  service,  St.  L.  &  S.  E.  R  K,  Co.  v.  Britz, 
72  111.  256;  I.  C.  R  R  Co.  v.  Keen,  72  111.  512;  C,  &  A.  R  R 
Co.  V.  Keefe,  47  HI.  108. 

But  it  has  never  been  held  by  our  court,  so  far  as  we  have 
been  able  to  discover,  that  a  conductor  of  a  construction  train, 
with  power  to  direct  and  control  its  movements,  is  a  fellow- 
servant  with  a  common  laborer  on  such  train. 

It  has  been  held,  however,  in  other  courts,  that  the  conduct- 
or of  a  construction  train  is  not  a  fellow-servant  with  a  gang 
of  laborers.  St.  P.  &  C.  R.  R  Co.  v.  Lundstorm,  16  Neb. 
254;  Moon  v.  Richmond  &  A.  R  R.  Co.,  20  Iowa,  562;  Little 
Miami  R  R  Co.  v.  Stevens,  20  Ohio,  415. 

And  it  lias  been  held  by  the  highest  court  in  the  land  that 
a  conductor,  who  has  charge  of  a  train  and  commands  its 
movements,  is  not  a  fellow-servant  with  the  engineer  so  as  to 
produce  a  recovery  by  the  latter  against  the  company  for   an 
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injury  resulting  from  the  conductor's  nogligenco.     C,  M.  & 
C.  R  R.  Co.  V.  Eoss,  112  U.  S.  377,  and  cases  cited. 

It  is  immaterial  whether  the  conductor  or  foreman  of  the 
train  were  fellow-servants  of  plaintiff  or  not;  if  the  accident 
was  the  result  of  the  mutual  and  concurrent  negligence  of 
the  company  represented  by  its  train  dispatcher  and  the  con- 
ductor or  foreman  of  the  train,  the  company  would  still  be 
liable.  Grand  Trunk  K  R  Co.  v.  Cummings,  106  U.  8.  700; 
P.,  C.  &  C.  R  R  Co.  V.  Henderson,  37  Ohio  St.  549;  Elmer 
V.  Locke,  135  Mass.  575;  Busch  v.  Buffalo  Creek  R  R  Co., 
29  Hun,  112;  Boyce  v.  Fitzpatrick,  80  Ind.  526. 

Wilkin,  P.  J.  There  are  two  theories  upon  which  appel- 
lee's cause  of  action  is  based,  and  they  are  set  forth  in  the  first 
and  second  counts  of  his  declai*ation.  There  is  no  evidence 
tending  to  support  the  third.  There  is  no  controversy  of  fact 
on  the  first  count  as  to  the  allegation  of  negligence.  Appel- 
lant concedes  that  whatever  injury  resulted  to  appellee  by 
I'cason  of  the  alleged  accident  was  occasioned  by  the  negli- 
gence of  the  engineer  and  conductor,  or  one  of  them ;  but 
maintains  that  they  were  fellow-servants  with  him  at  the  time 
of  the  injury,  and  that  therefore,  in  the  absence  of  allegation 
or  proof  that  it  had  failed  to  use  due  care  in  their  selection,  it 
is  not  liable.  Appellee  admits  that  by  the  law  of  this  State 
this  position  is  well  taken,  if  the  relation  of  fellow-servants 
existed,  but  he  insists  that  as  to  the  conductor,  Culbertson,  the 
evidence  does  not  establish  that  relation.  That  the  train  in 
question  was  a  construction  train,  and  nothing  more,  is  ad- 
mitted; that  the  conductor,  engineer,  brakeman,  fireman  and 
workmen,  including  the  appellee,  all  belonged  to  it  and  worked 
together  is  also  conceded.  It  is  admitted  by  counsel  for  ap- 
j-ellee,  that  imder  this  state  of  facts,  by  repeated  decisions  of 
the  Supreme*  Court,  the  engineer,  brakeman,  fireman  and 
workmen  are  held  to  be  fellow-servants,  engaged  in  the  same 
bmnch  of  service,  and  hence  the  common  master  is  not  liable 
for  any  injury  to  one  of  them  through  the  negligence  of 
another ;  but  they  earnestly  argue  that  the  conductor  sustains 
a  different  relation  to  the  other  employes  connected  with  his 
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train,  and  as  to  his  negligent  acts,  the  same  rule  shonld  not 
apply.  Tins  position  is  not  based  on  the  theory  that  he  and 
the  shovelers  are  not  consociated  with  each  other,  within  the 
requirement  of  the  rule  announced  in  the  Moranda  and  other 
cases  decided  by  the  Supreme  Court  In  fact,  it  is  difficult  to 
conceive  how  it  could  be  maintained  that  he  sustains  a  different 
i*elation  to  them,  in  that  regard,  from  that  of  the  engineer  or 
brabeman.  The  ground  upon  which  the  distinction  ifr  sought 
to  be  maintained  is,  that  the  conductor,  being  the  superior 
officer  of  a  ti'ain,  and  having  the  sole  management  and  control 
of  its  movements,  stands  in  the  position  of  a  vice  principal,  or 
as  the  "  ])ersonal  representative  of  the  corporation."  What- 
ever reason  or  authority  may  be  adduced  in  support  of  this 
position,  when  applied  to  conductors  of  trains  running  on 
schedule  time  and  under  genei*al  rules,  we  do  not  consider  it 
an  open  question  in  this  State.  T.,  W.  &  W.  R.  R.  Co.  v. 
Durkin,  76  111.395  ;  Clark  v.  C.,B.  &  Q.  R.  R.  Co.,  92  111.  43 ; 
Aben  v.  T.  H.  &  I.  R.  R  Co.,  Ill  111.  210.  Nor  is  the  reason- 
ing in  the  case  of  C,  M.  &  C.  R.  R.  Co.  v.  Ross,  112  U.  S.  337, 
and  other  eases,  holding  that  cei*tain  superior  employes  of  a 
corporation  are  to  be  hold  as  vice  principals,  applicable  to 
the  facts  in  this  case.  It  needs  no  argument  to  show  that  the 
position  of  a  conductor  in  charge  of  a  regular  train  is  alto- 
gether different  from  that  of  one  in  charge  of  a  mere  con- 
eti'iiction  train.  The  latter,  as  shown  by  the  evidence  in  this 
case,  acts  under  special  orders  at  all  times  in  the  movement  of 
his  train,  and  is  engaged  in  special  service.  On  the  first  count 
the  case  is  not  distinguishable  from  that  of  the  T.  H.  &  I.  v. 
Aben,  svpra^  by  fair  construction  and  on  that  count  the  law 
must  be  hold  with  appellant.  The  second  count  fails  to 
specifically  charge  any  act  of  negligence  on  the  part  of  the 
train  dispatcher,  but  alleges  generally  that  the  injury  resulted 
through  his  neglect  in  permitting  the  two  trains  to  come  to- 
gether, it  being  his  duty  to  direct  and  control  their  movementF. 
It  is  6aid  in  the  argument  that  the  evidence  shows  that  he 
was  guilty  of  negligence  in  failing  to  notify  the  conductor  of 
the  work  train  that  No.  47  was  late,  and  that  omission  caused 
or  contributed  to  the  injury  of  appellee.    The  right  to  recover 
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under  this  count  is  based  on  that  theory.  The  only  evidence 
tending  to  support  this  view  of  the  case  is  that  of  Conductor 
Ciilbertson,  given  substantially,  if  not  literally,  in  the  forego- 
ing statement  Eailroad  companies  should  be,  and  are  by  the 
law,  held  to  a  high  degree  of  care  and  diligence  in  the 
adoption  and  enforcement  of  all  needful  rules  and  regulations 
to  avoid  collisions  of  trains,  and  if  it  can  be  fairly  said  from 
the  evidence  here,  that  the  two  trains  in  question  were  thrown 
together  through  the  failure  of  appellant  to  provide  for  the 
government  of  its  employes  and  officers  such  rules,  its  legal 
liability  follows.  And  although  there  was  no  express  rule  of 
the  company  making  it  the  duty  of  train  dispatchers  to  notify 
those  in  charge  of  wild,  or  work  trains,  that  regular  passenger 
trains  were  late,  yet  if  under  all  the  circumstances  proved 
such  notice  was  reasonably  necessary  to  prevent  the  collision, 
the  failure  of  the  dispatcher,  who  had  control  of  the  move- 
ment of  all  trains,  to  give  it,  would  be  negligence,  and  ap|:c^- 
lant  liable.  There  is  no  pretense  on  the  part  of  appellant 
that  such  notice  was  given,  and  therefore,  by  determining 
whether  or  not  it  was  necessary,  and  whether  or  not  the  in- 
jury was  the  result  of  the  failure  to  give  it,  we  shall  be  able 
to  settle  the  question  of  liability  under  the  second  count.  In 
the  absence  of  such  notice,  what  were  the  rights  and  duties 
of  the  conductor  of  the  wild  train,  and  what  had  the  train 
dispatcher  a  right  to  presume  he  would  do?  There  can  be. 
and  there  is,  no  dispute  as  to  the  fact  that,  by  his  working 
orders  for  that  day  and  the  general  rules  of  the  company, 
under  which  he  says  he  was  working,  and  which  he  fully  un- 
derstood, it  was  his  duty  to  keep  out  of  the  way  of  No.  47, 
not  only  for  the  number  of  hours  she  was  late,  but  as  he  says 
until  he  knew  she  had  passed.  He  testifies :  ''  I  had  to  guard 
in  and  guard  out.  A  man  running  a  working  train  has  to  fight 
in  and  fight  out."  It  is  true  that  an  attempt  is  made  in  his  re- 
direct examination  to  confine  his  construction  and  understand, 
ing  of  the  rules  as  to  tlie  rights  of  wild  trains,  to  regular  trains 
on  time,  but  his  testimony,  all  considered,  bears  no  such  con< 
struction  and  would  be  absurd  if  it  did.  A  rule  which  would 
permit  all  wild  or  irregular  ti*ains  to  occupy  the  track  against 
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regular  trains,  whenever  the  latter  were  off  their  schedule  time, 
would  be  woi'se  than  nonsensical.  These  rules  can  not  be  so 
construed,  nor  did  Culbertson  so  understand  them.  It  is  there- 
fore clear  that  obedience  to  what  he  understood  to  be  his  plain 
dutj,  in  the  absence  of  notice  or  orders  from  the  train  dis- 
patcher, would  have  prevented  Culbei-tson's  moving  his  train 
on  the  main  line,  where  the  collision  occurred,  until  No.  47 
had  passed ;  and  up  to  the  time  the  collision  occurred  tlio  train 
dispatcher  had  no  more  reason  to  anticipate  disobedience  to 
the  working  order  and  rules  of  the  company  than  he  would 
have  had  for  believing  that  a  dispatch  giving  notice  that  47 
was  late,  would  be  disregarded  if  delivered  to  him.  Again, 
did  the  failure  to  give  notice  of  the  fact  that  the  passenger 
train  was  late,  cause  the  accident?  A  direct  answer  to  this 
question  is  found  in  the  evidence  of  Culbertson. 

He  swears :  "  I  would  not  have  started  out  that  evening  if  I 
had  not  seen  or  if  one  of  my  men  had  not  seen  No.  47  go  by  first; 
if  we  had  not,  then  in  the  absence  of  any  order  I  would  have 
stayed  there  ;  failing  to  get  an  order  would  not  have  caused  the 
iuscident  unless  I  t/iaught  47  had  passed."  It  is  true  he  states  in 
another  part  of  his  testimony  that  if  he  had  received  the  same 
telegram  that  Paine  and  Wright  did,  the  collision  would  not 
have  occurred;  and  that  perhaps  is  tnie,  not,  however,  because  it 
was  necessary  in  order  to  fix  his  duty  in  the  premises,  but  be- 
cause he  would  have  believed  the  dispatch,  rather  than  his  engi- 
neer, or  taken  steps  to  verify  the  statement  of  the  latter.  There 
can  be  no  doubt  that  whatever  necessity  there  was  for  notice 
from  the  train  dispatcher  as  to  the  delay  of  No.  47,  arose  from 
the  false  statement  of  the  engineer,  and  that  alone.  Tlie  train 
dispatcher  had  no  knowledge  of  snch  false  statement  being 
made.  It  certainly  can  not  be  said  that  it  was  his  duty  to  assume 
that  false  information  would  be  communicated  to  Culbertson ; 
or  that  he  would  act  upon  it  if  given.  He  had  a  right  to  pre- 
sume that  he  would  do  his  duty.  That  duty  requiring  him  to 
keep  out  of  the  way  of  47,  until  he  kneio  it  had  passed,  and 
such  knowledge  being  within  the  power  of  Culbertson,  beyond 
pcrad venture,  the  dispatch  or  notice  as  the  facts  then  appeared 
was  wholly  unnecessary.  Whether  the  true  reason  for  send- 
ing orders  to  Paine  and  Wright  and  not  to  Culbertson,  is  given 
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by  tbe  train  dispatcher,  or  whether  there  existed  any  reason 
whatever  therefor,  is  wholly  immaterial.  The  mere  fact  tliat 
they  had  orders  based  on  the  fact  that  47  was  Jate,  could  in  no 
sense  change  or  affect  the  question  of  negligence  in  not  notify, 
ing  Culbertson.  The  authorities  cited  by  counsel  for  appellee 
in  support  of  the  proposition  that  if,  through  the  negligence 
of  train  dispatcliers  or  other  officials  having  charge  and  control 
of  the  movement  of  railroad  trains,  they  are  brought  into 
collision,  thereby  causing  injury  to  employes  or  others,  the 
company  will  be  liable,  certainly  announce  a  correct  rule  of 
law ;  bat  under  the  facts  of  this  case  they  Jire  wholly  inappli- 
cable. In  the  case  of  Schuhan  v.  New  York  Central  and  Hud- 
son River  R  R  Co.,  91  N.  Y.  332,  the  reported  facts  show  that 
train  No.  337  was  irregular,  and  west  bound  from  Auburn. 
No.  50  was  a  regular  train,  going  east  from  Cayuga.  No.  337 
was  ordered  to  Cayuga,  regardless  of  No.  50,  but  no  notice 
was  given  to  the  latter.  The  two  collided,  injuring  the  fire- 
man of  No.  337.  It  was  held  that  there  was  negligence  in 
not  giving  notice  to  No.  50.  It  need  scarcely  be  said  that  the 
facts  in  that  case  and  this  are  wholly  unlike.  There  the  officers 
in  charge  of  the  irregular  train  were  acting  in  strict  obedience 
to  orders ;  here  the  conductor  of  the  wild  train  in  direct  dis- 
obedience to  his  orders,  and  the  general  rules.  The  other 
case3  cited  are  equally  inapplicable.  The  evidence  in  this 
record  fairly  considered,  must,  we  think,  force  any  impartial 
mind  to  the  conclusion  that  the  facts  in  appellee's  case  are 
truly  stated  in  the  first  count  of  his  declaration,  and  not  in  the 
second.  That  his  injui-y  resulted  from  the  negligence  of  the 
conductor,  superinduced  by  the  inexcusable  carelessness  or  wil- 
fulness of  the  engineer  of  the  work  train,  and  not  by  reason 
of  any  omission  of  duty  on  the  part  of  the  ti*ain  dispatcher. 

Heveraed  and  remanded, 

PiLLSBUBY,  J.,  dissenting.  I  can  not  concur  in  this  opinion. 
The  evidence  shows  to  my  mind  that  the  negligence  of  the 
train  dispatcher,  at  least,  concurred  with  that  of  the  conductor 
in  producing  the  injury,  and  in  such  case,  even  if  the  con- 
ductor is  to  be  held  a  fellow-servant  with  the  plaintiff,  the 
action  I  think  can  still  be  maintained. 
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Feank  S.  Bkesslee 

V. 

Thomas  S.  Beach  and  Geoeqe  G.  Keefee. 

Action  of  TrespatfB  against  Sheriff  and  Deputy  Sheriff— Right  of  Att- 
signee  of  Plaintiff  in  Execution  to  Control  Proe*i8H — Notice — Fraudulent 
Sale — Possession — Instructions — Practice, 

1.  The  assignee  of  the  plaintiif  in  an  execution  has  an  undoubted  right 
to  control  such  process.  But  an  officer  engtiged  in  the  service  of  process  is 
not  bound  io  regard  the  directions  of  on«  whose  interest  therein  is  in  no 
way  indicated  by  or  upon  such  process,  or  otherwise  brought  to  his  atten- 
tion. 

2.  In  an  action  against  a  Sheriff  and  Deputy  SheriiF  for  taking  certain 
horses,  it  is  held:  That  the  evidence  justifies  the  conclusion  tliat  the  sup" 
posed  sale  of  the  horses  b^  the  defendant  in  certain  executions  to  hrs  son, 
the  appellant,  was  fraudulent  and  void  as  against  creditors;  that  there  had 
been  no  delivery  of  the  horses  to  appellant;  that  it  does  not  appear  that  the 
officer  had  notice  of  the  assignment  of  the  judgments  to  the  appellant  and 
of  his  ownership  of  the  executions  prior  to  the  levy  and  sale,  and  that  the 
instructions  when  considered  together  were  substantially  correct. 

8.  Where  the  court  has  sustained  an  objection  to  the  admission  of  docu- 
mentary evidence,  the  error,  if  any,  is  cured  by  the  subsequent  admission 
of  such  evidence  when  offered  by  the  adverse  party* 

[Opinion  filed  June  8,  1886.] 

Appeal  from  the  Circuit  Court  of  Whitesicle  County. 

(423) 
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Messrs.  C.  J.  Johnson  and  O.  F.  Woodeuff,  for  appellant. 
Mr.  J.  K  MoFheran^  for  appellees. 

Bakes,  J.  This  was  trespass  by  appellant  against  appellees, 
SheriflE  and  Deputy  Sheriff  of  Whiteside  County,  for  taking 
four  horses.  The  general  issue  was  filed,  and  with  it  notice  in 
writing  of  special  matter  in  justification,  to  the  effect  the  horses 
were  the  property  of  Peter  Bressler  and  in  his  possession,  and 
were  taken  by  virtue  of  two  executions  issued  out  of  the  oflice 
of  the  Clerk  of  the  Circuit  Court  of  Whiteside  County,  upon 
judgments  in  favor  of  Frances  Bressler  and  against  Peter 
Bressler  and  August  Schwertfer^er.  The  result  of  a  jury 
trial  was  a  verdict  and  judgment  for  appellees. 

We  thiuk  the  evidence  not  only  abundantly  justifies  the  con- 
clusion that  the  supposed  sale  of  the  horses  by  Peter  Bressler 
to  his  son,  the  appellant,  was  fraudulent  and  void  as  against 
creditor,  bnt  also  the  further  conclusion  there  had  been  no 
delivery  of  them  to  appellant,  and  that  they  were  at  the  time 
they  were  levied  upon  in  the  possession  and  under  the  cantro) 
of  Peter  Bressler,  the  defendant  in  the  executions.  There 
was,  however,  some  conflict  in  the  testimony  upon  this  latter 
question  ;  and  if  appellant  was  in  possession,  then  such  pos- 
session was  suflicient  to  ^tistain  the  action  against  appellees, 
even  though  Peter  Bressler  w&s  the  real  owner  of  the  property 
seized,  unless  they  had  lawful  authority  to  take  the  goods  and 
chattels  of  Peter  Bressler.  Tort  feasors  can  not  justify  a  tres- 
pass by  showing  property  in  a  thii-d  person.  The  right  of 
appellees  to  levy  upon  the  property  of  Peter  Bressler  was  es- 
tablished, at  least  ^?ri?7ia  fctcicy  by  the  two  executions  and  judg. 
ments  against  him  and  Schwertferger  which  wore  in  evidence 
before  the  jury ;  and  it  was  wholly  unimportant  that  the  court 
had  sustained  an  objection  when  they  were  offered  as  testimony 
by  appellees,  as  they  were  afterward  admitted  in  evidence  at 
the  instance  of  appellant,  and  it  was  the  province  and  duty  of 
the  jury  to  pass  upon  the  evidence  as  a  whole. 

It  is  objected,  however,  that  the  two  judgments  had  been 
assigned  on  the  record  to  appellant;  that  he  thereby  became 
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the  real  owner  of  and  plaintiff  in  tbem  and  tlie  executions 
issued  thereon,  and  had  a  right  to  control  such  executions; 
and  that  he  directed  the  Deputy  Sheriff  not  to  make  the  lev- 
ies, which  direction  was  disregarded  and  the  property  seized 
and  sold.  The  plaintiff  in  an  execution,  or  his  or  her  assignee, 
has  an  undoubted  right  to  control  such  process;  and  in  this 
case  the  assignments  of  the  judgments  were  shown.  The  only 
litigated  questions  upon  this  point  were,  w^hether  instructions 
liad  been  given  as  claimed,  and  whether  the  officer  had  notice 
of  the  assignments,  and  that  appellant  was  the  owner  of  the 
execution  prior  to  the  levy  or  the  sale  of  the  horseSi 

The  only  evidence  tending  to  show  either  notice  of  the 
assignment  to  or  ownership  by  appellant  of  the  judgments,  or 
that  either  the  levy  or  sale  was  forbidden  by  him,  was  his 
written  notice  to  the  Deputy  of  December  18, 1884,  the  day 
after  the  levy  was  indorsed,  and  his  statement  as  to  what  was 
said  between  him  and  the  Deputy  at  the  time  of  such  indorse- 
ment. His  statement  in  regard  to  the  conversation  with  the 
Deputy  was,,  that  he  told  Keefer  the  horses  were  his  and  he  did 
not  want  him  to  take  them — did  not  want  him  to  have  anything 
to  do  with  them;  that  they  were  talking  about  the  execution, 
and  Keefer  said  he  had  the  execution  against  his  father  and 
Schwertferger,  and  Schwertferger  had  given  a  bond  indemni- 
fying him  in  seizing  the  horses,  and  that  he  came  out  to  make 
a  levy,  and  was  going  to  levy  on  some  horses.  That  there- 
upon he  said  to  Keefer,  "  I  don't  want  you  to  levy  on  my 
horses,  they  belong  to  me;"  and  Keefer  replied  that  he  couldn't 
help  it.  That  he  then  told  Keefer  lie  would  rather  he  would 
return  the  execution  than  to  make  the  levy,  and  that  if  there 
was  any  tender  necessary  in  order  to  make  the  execution  re- 
turnable, he  would  make  a  tender;  and  that  Keefer  answered 
that  no  tender  was  necessary,  but  that  he  was  going  to  make  the 
levy  anyway.  The  language  of  the  written  notice  was:  *^  You 
are  hereby  notified  that  the  five  horses  (describing  them) 
which  you  have  levied  upon  with  an  execution  in  favor  of 
Frances  Bressler,  and  against  Peter  Bressler  and  .August 
Schwertferger,  belong  to  me,  and  I  hereby  forbid  you  from 
taking  or  in  any  way  meddling  with  said  property." 
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If  anything  in  the  conversation  oven  hinted  at  the  fact  of 
appellant's  ownership  of  the  judgments,  it  was  qouchcd  in 
language  so  ambiguous  and  uncertain  that  it  can  hardly  be 
held  to  have  been  reasonably  suflSiciont  to  put  the  Deputy  upon 
inquiry.  And  the  written  notice,  given  before  the  horses 
were  taken  from  the  premises,  seems  by  its  very  terms  to  ex- 
clude the  idea  that  appellant  had  any  proprietary  interest  in 
the  judgments  and  executions,  and  the  demand  made  in  it  was 
predicated  solely  upon  a  claim  of  ownership  of  the  horses.  It 
may  also  be  stated,  that  there  was  nothing  appearing  upon  the 
execution,  by  way  of  iildorsement  or  otherwise,  showing  or 
intimating  that  he  had  any  interest  in  them. 

In  the  instructions  given  by  the  court  the  jury  was  told  that 
if  the  officer  knew,  or  was  informed  by  appellant,  or  had  rea- 
sonable grounds  to  suppose  appellant  was  the  owner  of  the 
judgments  and  executions,  and  if  appellant  gave  instructions 
not  to  levy  on  the  property,  which  were  disregarded,  then 
appellees  could  not  justify  under  the  executions,  and  that  in 
such  case  it  was  immaterial,  so  far  as  the  appellant's  right  of 
recovery  was  concerned,  whether  the  sale  of  the  property  by 
Peter  Bressler  to  him  was  fraudulent  as  to  creditors  or  not 

It  is  evident  from  the  instructions  and  the  verdict  that  the 
jury  must  have  passed  upon  the  question  of  notice  to  appellees 
of  the  ownership  of  appellant  of  the  judgments  and  execu- 
tions, and  must  have  found  from  the  evidence  that  the  officer 
•  making  the  levy  and  sale  neither  knew  nor  was  informed  of  the  ^ 
assignment  of  the  judgments,  or  had  reasonable  grounds  to 
suppose  that  appellant  was  the  owner  of  them.  We  are  not 
prepared  to  say  such  finding  was  improper.  From  all  that 
appeared  upon  the  executions  appellant  was  a  stranger  to 
them  ;  and  he  should  have  notified  the  officer  of  his  interest 
therein,  or  at  least  have  made  such  statements  and  claim  as 
would  be  reasonably  calculated  to  put  the  officer  upon  inquiry. 
A  Sheriff  engaged  in  the  service  of  process  is  not  bound  to 
regard  the  directions  of  one  whose  interest  in  it  is  in  no  way 
indicated  by  oi'  upon  such  process,  or  otherwise  brought  to 
his  attention.  The  instructions  of  the  court  in  this  case  were 
not  altogether  harmonious  or  accurate,  but  when  considered 
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together  were  Bubstantially  correct.  The  defects  in  those 
given  for  appellees  were  fully  cared  by  other  instructions 
given  at  the  instance  of  appellant.  As  a  whole,  the}'  were 
more  favoi*able  to  appellant  than  the  circumstances  of  the  case 
justified.  We  think  that  substantial  justice  has  been  done  by 
the  verdict  of  the  jury  and  judgment  of  the  court. 
The  judgment  is  affirmed. 

Affirmed.^ 


Guy  Turner   and  Harry  A.  Turner,   by  their 

NEXT    FRIEND, 
V. 

Arthur  L.  Turner  and  Benjamin  F.  Turner. 

Administration — Bill  to  Recover  Amount  of  Claim  Allowed  through 
Fraud  and  Collusion^Advancement — Statute  of  Limitations, 

Upon  a  bill  filed  to  recover  the  amount  of  a  claini  allowed  in  the  County 
Court  against  an  estate,  it  is  held:  That  the  claim  presented  by  the  father 
of  the  deceased  was  for  money  advanced  to  his  son  as  a  gift;  that  it  was 
barred  by  the  Statute  of  Limitations,  and  that  it  was  allowed  through  fraud 
and  collqsion  between  the  claimant  and  the  administrator. 

[Opinion  filed  June  14,  1886.] 

In  errob  to  the  Circuit  Court  of  Livingston  County. 

Immediately  following  this  case  appears  a  report  of  the 
opinion  of  this  court  herein  on  a  petition  for  a  rehearing. 

Messrs.  A.  E.  Habding  and  O.  Chubbuck,  for  plaintiffs  in 
error. 


Messrs.  John  H.  Jackson  and  J.  T.  Tebky,  for  defendants 
in  error. 
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Per  Curiam.  The  appellants  filed  tlicir  bill  in.  equity 
against  defendants  in  error  to  recover  tlie  amount  of  a  claim 
allowed  in  the  County  Court  again^^t  the  estate  of  William  E. 
Turner,  the  father  of  plaintiflFs  in  error,  in  favor  of  tlie  father 
of  said  deceased  and  the  grandfather  of  plaintiffs  in  error, 
Benj.  F.  Turner,  of  $1,080.  Another  son  of  Benj.  F.  Turner 
and  brother  of  Wm.  E.,  Arthur  L.  Turner,  was  the  adminis- 
trator of  the  estate  and  is  one  of  the  defendants  in  error.  The 
estate  had  been  settled  up  and  the  administrator  discharged. 
The  charge  is  that  by  fraud  and  collusion  between  the  claimant 
and  the  administrator  this  claim  was  allowed  and  paid. 

The  bill  was,  on  final  hearing  by  the  court  below,  dismissed. 
The  only  question  in  the  case  is  whether  the  evidence  suflS- 
ciently  shows  fraud  and  collusion  between  the  administrator 
and  the  claimant.  There  is  no  positive  proof  of  such  collusion 
and  if  it  existed  it  must  be  established  by  the  circumstances 
and  the  surroundings,  but  if  established  by  such  circumstances 
it  is  sufiicient 

It  appears  from  the  evidence  that  Wm.  E.  Turner  died 
some  time  in  December,  1881,  leaving  his  wife  Nellie  J., 
now  by  marriage,  Kaub,  and  his  two  infant  children,  wlio  are  the 
complainants  and  plaintiffs  in  error.  The  defendant  in  en*or, 
Arthur  L.  Turner,  was  by  his  own  request  appointed  adminis- 
trator of  the  estate  consisting  of  personalty  amounting  to  over 
$3,000.  The  administrator  was  appointed  about  December  27, 
1881. 

On  the  4th  of  March,  1882,  the  said  Benj.  F.  Turner  filed 
an  account  against  the  estate  in  the  County  Court  for  the 
amount  of  $50,  claimed  to  have  been  loaned  to  Wm.  E.  Turner, 
deceased,  in  his  lifetime,  on  August  26,  1879, which  claim  with 
the  interest,  $8.25,  was  duly  allowed  by  the  court  and  was  af- 
terward paid  by  the  administrator.  About  one  year  before 
his  discharge,  which  took  place  in  January,  1884,  the  adminis- 
trator had  one  or  more  conversations  with  Mrs.  Eaub,  tlie 
mother  of  the  plaintiffs  in  error,  in  which  he  told  her  that  all 
the  claims  had  been  allowed  against  the  estate  that  he  knew 
anything  about,  and  that  there  would  be  about  $1,000,  after 
paying  the  debts  and  costs,  to  distribute.     After  this  he  had 
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a  conversation  with  her  in  regard  to  tlie  appointment  of  a 
guardian  for  the  children,  desiring  to  be  appointed  himself. 
Bnt  Mrs.  Baub  refused  and  wanted  her  father,  A.  B.  Moore, 
appointed,  when  he  replied  in  substance  that  his  father 
was  mucli  opposed  to  that,  and  said  lie  would  disinherit 
the  children  if  it  was  done.  Shortly  after  this  conversa- 
tion  Behj.  F.  Tui-ner,  October  26,  1883,  made  out  another 
account  against  the  estate  for  money  paid  to  the  use  of  de- 
ceased, and  swore  to  it  before  John  H.  Jackson,  a  notary 
public.  It  is  shown  by  the  testimony  of  the  County  Judge, 
Wallace,  before  whom  the  claim  was  allowed,  that  the  ad- 
ministrator presented  the  claim  for  allowance  himself,  when 
the  Judge  told  him  tliere  must  bo  an  affidavit  which  the  ad- 
ministrator filed  December  4,  18^3,  with  the  claim,  and  the 

• 

claim  was  allowed  June  3,  1884.  No  testimony  was  required 
by  the  administrator,  but  he  vouched  for  the  con-ectness  of 
the  claim  himself,  which  was  then  allowed  without  proof.  It 
further  appears  from  the  evidence  that  this  money  was  ad- 
vanced by  the  father  to  his  eon,Wm.  E.,  deceased,  some  time 
prior  to  1877,  and  as  we  think  the  evidence  shows  was  a  gift, 
as  was  also  another  $1,000  to  another  son  about  the  same  time, 
no  note  ever  being  taken  for  the  amount.  To  say  the  least, 
the  Statute  of  Limitations  had  run  against  the  claim  and  the 
proof  fails  to  show  that  it  had  ever  been  revived. 

The  evidence  tending  to  show  a  gift  to  the  deceased  son, 
coupled  with  the  peculiar  manner  in  which  this  claim  was  pre- 
sented, so  long  after  the  first  claim  of  the  father  was  filed,  and 
the  administrator  being  the  active  agent  in  having  it  allowed 
without  requiring  proof,  and  his  previous  statement,  we  regard 
as  strong  evidence  of  collusion,  and  in  connection  with  the 
other  circumstances,  sufficient  to  establish  the  fact  that  the  claim 
was  not  a  valid  one ;  that  the  money  advanced  to  the  deceased 
was  a  gift,  and  never  intended  by  the  father  to  be  claimed 
against  the  son  or  his  estate. 

The  evidence  also  shows  that  the  Statute  of  Limitations  had 
run  against  the  claim.  The  evidence  also,  we  think,  estab- 
lishes the  fact  that  the  administrator  well  knew  it,  and  that  he 
procured  his  father  to  present  the  claim  for  allowance  in  which 
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be  was  the  active  agent  in  procuring  its  allowance  with  tlic 
fraudulent  intent  of  absorbing  the  balance  of  the  estate  and 
depriving  the  complainants  of  it.  If  the  least  defense  had 
been  interposed  to  the  allowance  of  the  claim  it  never  could 
have  been  allowed^  which  the  administrator  must  have  known. 
We  are  fully  satisfied  that  the  infant  complainants  have  been 
defrauded  ont  of  this  large  sum  of  money  by  this  "  trumped- 
up  "  claim  which  the  administrator  actively  assisted  in  getting 
allowed.  This  is  sufiicient  to  give  a  court  of  equity  jurisdic- 
tion, and  the  bill  should  not  have  been  dismissed,  but  the  find- 
ing and  decree  should  have  been  in  favor  of  the  complainants, 
for  the  amount  out  of  which  they  were  defrauded  by  tlie 
allowance  of  this  unjust  claim.  The  decree  of  the  court  below 
is  therefore  reversed,  and  the  cause  remanded  to  the  court 

below. 

Decree  reversed  and  cavse  remanded. 


Guy  F.  Turnee  and  Harry  A.^  Turner,  by  their 

next  friend, 

V. 

Arthur  L.  Turner  and  Benjamin  F.  Turner. 

Chancery  Practice — Record—Evidence-  -A dministration — Behearing, 

1.  Upon  a  petition  for  rehearing  this  court  adheres  to  its  former  con- 
chisions. 

2.  A  decree  in  chancery  dismissing  a  hill  will  he  reversed  if,  by  the 
proofs  appearing  in  the  record,  it  is  not  justified,  although  it  is  not  certi- 
fied that  the  transcript  contains  all  of  the  evidence. 

The  case  of  Morgan  v.  Corleast  81  III.  75,  distingoished. 

[Opinion  filed  December  18, 1886.] 

In  ebbob  to  the*  Circuit  Ooart  of  Livingston  County;  the 
lion.  y  Judge,  presiding. 

For  a  statement  of  the  case  and  the  conclusions  of  this 
court  on  the  merits,  see  the  preceding  report  of  the  opinion 
heretofore  filed  herein. 
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Messrs.  A.  E.  Habding  and  O.  Chubbuck,  for  plaintiffs  in 
error. 

Messrs.  John  H.  Jackson  and  J.  B.  Kice,  for  defendants  in 
error. 

Per  Curiam.  A  petition  for  a  rehearing  has  been  filed  in 
this  cause.  CTpon  re-examination  we  adhei*e  to  our  conclusions, 
as  stated  in  the  opinion  heretofore  filed  lierein. 

In  the  petition  for  a  rehearing,  it  is  suggested  for  the  first 
time  that  there  is  no  certificate  of  the  evidence  in  the  record; 
that  the  paper  copied  into  the  transcript  and  having  the  name 
of  the  Circuit  Judge  signed  thereto,  does  not  purport  to  be  a 
certificate,  and  does  not  state  that  it  contains  all  the  evidence 
submitted  upon  the  hearing. 

It  is  claimed  that  if  the  plaintiflf  in  error  desired  to  question 
the  snfficiency  of  the  evidence  to  sustain  the  decree,  it  was 
their  duty  to  have  preserved  the  whole  evidence  in  the  record; 
and  that  the  record  must  so  show;  and  Morgan  v.  Corless,  81 
III.  75,  is  cited  as  authority  for  such  claim.  That  authority  is 
not  in  point  in  the  case  before  us.  The  rule  there  announced 
is  applicable  to  chancery  causes,  where  the  decree  is  justified  by 
the  pleadings  and  the  facts  recited  in  the  decree  to  have  been 
found  by  the  court,  on  hearing.  But,  in  this  case,  the  facts 
found  by  the  court  are  not  recited  in  the  deci-ee,  and  the  only 
finding  therein  is,  "  that  the  evidence  is  not  snflScient  to  sus- 
tain the  allegations  of  complainants'  bill,"  and,  for  that  reason, 
the  bill  wasdismissed  atthe  cost  of  the  complainants.  The  rule 
applicable  to  this  case  is  that  laid  down  in  Smith  v.  Smith,  85 
III.  189,  where  there  was  no  certificate  that  the  record  con- 
tained all  the  evidence,  and  it  was  urged  in  support  of  the  de- 
cree it  should  be  presumed  there  was  other  suflScient  evidence 
to  warrant  it  The  court  there  said :  "  Such  is  not  the  rule 
in  chancery  practices.  A  decree  in  chancery  dismissing  a  bill 
will  be  reversed  if,  by  the  proofs  appearing  in  the  record,  it  is 
not  justified."  In  Morgan  v.  Corkss,  the  facts  to  support  the 
decree  appeared  in  the  decree  itself;  in  Smith  v.  Smith  et  a1. 
they  did  not. 

The  petition  for  a  rehearing  is  refused. 
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Irving  French 

V. 

Eldon  H.  Baker  et  al. 

Bill  to  Enjoin  Enforcement  of  Judgment  in  Attachment — Pregumption  in 
Favor  of  Its  Validity — Ex  poxte  Evidence,  Pre  Mimed  Sufficient  under  Com' 
man  Counts — Collateral  Attack — Fraud^Rtturn  of  Worthless  Nate, 

Upon  a  bill  to  enjoin  the  enforcement  of  a  judgment  rendered  by  default 
in  attachment  proceedings,  it  in  held:  That  if  the  special  count  in  the  dec- 
laration filed  in  such  proceedings  was  bad,  it  will  be  presumed  that  the 
evidence  heard  ex  parte  therein  justified  the  judgment  under  the  common 
counts;  that  such  judgment  can  not  hi  attacked  collaterally,  even  if  errors 
and  irregularities  in  the  course  of  the  trial  were  conceded;  that  it  can 
not  be  presumed  that  the  judgment  was  obtained  by  fraud,  and  that  it  was 
unnecessary  in  the  attachment  proceedings  for  the  plaintiffs  to  return  a 
worthless  note,  the  names  of  the  securities  to  which  were  forged,  which 
they  bad  previously  accepted  in  settlement  of  the  indebtedness. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Winnebago  County. 

Statement  of  the  case  by  Welch,  J.  This  was  a  bill  filed 
by  the  appellant  to  enjoin  the  enforcement  of  a  judgment  ren- 
dered in  favor  of  Eldon  H.  Baker  and  Edward  A.  Baker 
against  Michael  Fox,  in  attachment  proceedings  against  said 
Fox,  and  to  perpetually  enjoin  the  appellees  from  selling  cer- 
tain lands  and  premises  in  said  bill  described.  The  bill  alleges 
the  recovery  of  three  judgments  in  favor  of  the  appellant 
against  said  Fox,  on  the  1st  day  of  October,  1883 ;  that  the 
judgments  are  in  full  force ;  that  Fox  was  insolvent  and  had 
fled  the  country,  and  that  the  only  property  out  of  which  sat- 
isfaction for  his  judgment  could  be  had  was  the  land  levied 
on  under  the  attachment  proceeding  of  said  Baker  against  Fox, 
on  which  the  judgment  sought  to  be  enjoined  was  rendered. 
Alleges  that  the  judgment  in  favor  of  the  Bakers  was  without 
consideration  and  void.  Temporary  injunction  was  granted 
on  bill.     The  answers  admit  the  judgments  in  favor  of  appel- 
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lant,  the  insolvency  of  Fox  and  his  flight  from  the  country, 
but  denies  that  the  jadgmont  in  favor  of  Bakers  was  without 
consideration  or  void.  Replication  filed;  cause  heard  on  thid 
stipulation : 

It  is  hereby  stipulated  and  agi*eed  by  and  between  the  above 
named  complainants  and  defendants  that  this  cause  shall  be 
heard  upon  the  bill,  answer  and  replications  filed  herein,  and 
upon  the  following  agreed  statement  of  facts: 

That  the  defendants  Baker,  on  the  third  day  of  September, 
1883,  commenced  in  this  court  the ir  ccrtaip  action  of  attach- 
ment,  returnable  to  this  October,  1883,  term  tliereof,  against 
fiaid  Michael  Fox;  that  a  copy  of  the  affidavit  upon  which  the 
fiame  was  based  is  marked  '*  Exhibit  A,"  and  is  attached  to 
the  bill  filed  herein;  that  on  the  10th  day  of  September,  1883, 
the  plaintiffs  and  defendant  in  said  attachment  suit  agreed  up. 
on  a  settlement  of  the  subject-matter  of  the  same,  by  the  deliv- 
ery, by  the  defendant  Fox,  to  the  plaintiffs,  of  certain  articles 
of  personal  property,  and  the  execution  and  delivery  by  the 
said  Fox  to  said  Bakers  of  a  certain  promissory  note  as  herein- 
after stated,  of  which  the  following  is  a  true  copy: 

$530.  RocKFORD,  111.,  September  10,  1883. 

Six  months  after  date  I  promise  to  pay  to  the  order  of  E. 
H.  Baker  and  E.  A.  Baker  five  hundred  and  thirty  dollars, 
with  interest  on  said  sum  at  seven  per  cent  per  annum,  pay- 
able at  Dui*and,  value  received. 

(Signed)  Michael  Fox, 

Thomas  Fox, 
Ann  Fenlon. 

That  the  said  articles  of  personal  proj^erty  and  the  said  notes 
are  now  held  and  possessed  by  the  said  Bakers;  that  the  said 
Thomas  Fox  and  Ann  Fenlon  will  both  testify  that  the  said 
note  is  a  forgery;  that  the  first  day  of  said  October  term,  1888 
of  said  court,  occurred  on  the  first  day  of  October,  1883;  that  on 
the  first  day  of  October,  1883,  the  complainant  recovered  three 
cognovit  judgments  against  the  said  Michael  Fox  for  the 
aggregate  amount  of  $2,853.28,  and  costs  of  suits,  and  that 
executions  on  the  same  day  were  duly  issued  and  delivered  to 
the  Sheriff  of  said  county  to  execute  and  that  said  judgments 
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at  the  time  of  the  filing  of  the  bill  herein  were  wholly  nnsat- 
isfied.  That  on  the  9th  day  of  October,  1883,  a  declaration  was 
filed  in  said  attachment  cause,  a  true  copy  of  which  is  attached 
to  said  bill  marked  "  Exhibit  B";  that  on  the  15th  day  of  Oc 
tober,  1883,  evidence  was  heard  exparte^  and  judgment  was 
rendered  in  said  attachment  proceeding  by  default  of  said  Fox 
for  the  sum  of  $570,  and  that  special  execution  was  awarded  to 
sell  the  lands  and  premisos  upon  which  the  said  attachment 
levy  was  made,  and  that  the  same  were  advertised  for  sale  as 
set  forth  in  said  bill;  that  in  August,  1883,  the  defendants, 
Bakers,  were  the  owners  of  certain  real  estate,  and  then  and 
there  agreed  to  trade  such  real  estate  to  said  Michael  Fox, 
subject  to  the  incumbrances,  for  the  equity  of  redemption  in 
lands  in  the  village  of  Durand,  and  the  Bakers  to  assume  a 
mortgage  thereon  of  $1,000  and  interest,  and  gave  Bakers  a 
warranty  deed  subject  to  said  $1,000  mortgage,  and  fraudu- 
lently represented  to  thentthat  that  was  the  only  incumbrance. 
Soon  after  the  deeds  were  exchanged  the  Bakers  learaed  that 
the  land  in  Durand  was  also  incumbered  by  a  $500  mortgage 
held  by  and  given  to  L  French,  and  not  due  until  December, 
1883,  and  this  was  a  breach  of  the  warranty  deed  given  in 
trade  by  M.  Fox,  as  alleged  in  the  answer;  and  said  Fox  knew 
it  at  the  time  it  was  given;  and  that  before  the  attachment  suit 
was  begun,  the  Bakers  saw  Fox  and  settled,  and  that  said 
Bakers  will  testify  that  it  was  mutually  agreed  to  settle  the 
same,  and  Fox  then  agreed  with  them  and  promised  Bakers 
that  he  would  that  day  fix  the  matter  up  and  pay  them;  that 
he  failed  so  to  do  and  the  attachment  writ  was  then  sued  out, 
and  after  that  the  attachment  suit  was  settled  on  condition 
that  said  Fox  would  give  them  said  note  for  $530,  signed  by 
Ann  Fenlon  and  Tliomas  Fox  as  surety;  that  ho  did  bring 
what  purported  to  bo  such  a  note,  which  said  Ann  Fenlon  and 
Thomas  Fox  will  testify  is  a  forgery;  that  on  the  trial  of 
said  attachment  suit  evidence  was  heard  in  open  court,  and 
that  immediately  after  giving  said  note  said  Fox  absconded 
and  has  not  since  been  heard  of;  that  he  not  onl v  obtained  said 
laud  in  such  trade  but  also  sold  certain  personalty  that  was 
also  mortgaged,  and  that  in  the  settlement  all  such  chattel 
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mortgaged  property  was  settled  for,  and  tlie  note  was  given 
for  amount  due  on  said  $500  incumbrance.  That  at  the  time 
of  the  commencement  of  said  attachment  proceedings  and  the 
recovery  of  the  said  judgment  by  the  said  Bakers,  no  part  of 
the  said  mortgage  indebtedness  of  $500  dated  on  or  about 
April  23,  1883,  due  December  27, 1883,  and  interest  at  seven 
per  cent.,  and  given  by  said  Fox  to  said  French,  and  described 
in  said  declaration,  was  not  paid  in  whole  or  in  part  by  said 
Bakers  or  by  any  other  person  at  the  time  of  the  rendition  of 
said  attachment  judgment,  nor  until  the  31st  day  of  December, 
1883;  that  the  same  became  due  on  the  27th  day  of  Decemben 
1883,  and  that  the  same  was  paid  on  the  31st  day  of  December, 
1883,  by  said  Bakera,  and  discharged  of  record  on  that  day. ' 

Exhibit  B. 

£.  A.  Baker  and  E.  H.  Baker,  partners,  etc.,  plaintiffs,  by 
J.  C.  Garver,  their  attoi-ney,  complain  of  Michael  Fox,  defend- 
ant, of  a  plea  of  trespass  on  the  case  upoq  promises.  For  that 
whereas,  heretofore,  to  wit :  on  the  27th  day  of  August,  1883, 
in  said  county,  the  defendant,  by  his  deed  bearing  date  of 
that  day,  and  now  to  the  court  here  shown  for  the  considera- 
tion therein  mentioned,  did  grant,  bargain  and  sell  to  the 
plaintiff,  his  heirs  and  assigns,  a  certain  parcel  of  land  in  the 
said  deed  particularly  described,  situated  in  the  village  of 
Durand,  in  the  county  of  Winnebago  and  State  of  Illinois,  to 
have  and  to  hold  the  same  to  the  plaintiff,  his  heirs  and 
assigns,  forever;  and  the  defendant  did  by  the  said  deed 
covenant  with  the  said  plaintiff,  his  heirs  and  assigns,  amongst 
other  things,  that  at  the  time  of  the  ensealing  and  delivery  of 
the  said  deed,  the  said  parcel  of  land  was  free  and  clear  from 
all  former  or  other  gi-ants,  bargains,  sales,  liens,  taxes,  assess- 
ments and  incumbrances  of  what  kind  or  nature  soever.  Yet 
the  plaintiff  avers  the  said  parcel  of  land  was  not,  at  the  time 
of  the  ensealing  and  delivery  of  said  deed,  free  and  clear  from 
all  former  or  other  giants,  bargains,  sales,  liens,  taxes,  assess- 
ments and  incumbrances,  of  what  kind  or  nature  soever,  but 
on  the  contrary  thereof,  the  defendant,  before  that  time,  to 
wit :  on  or  about  Juno,  1883,  by  his  deed  on  that  date,  had 
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mortgaged  the  said  parcel  of  land  to  one  Irvin  Frencli,  to 
secure  tlie  payment  of  $500,  with  interest  thereon  at  the 
rate  of  seven  per  cent^  to  tlie  said  Irvin  French,  in  one  year 
from  the  date  thereof ;  which  said  9i?m  of  money,  with  in- 
terest as  aforesaid,  is  still  unpaid,  apd  the  said  parcel  of  land 
is  still  chargeable  with  the  payment  thereof.  And  plaintiffs 
aver  that  they  took  said  land  subject  to  one  incumbrance  men- 
tioned in  said  deed,  but  defendant  thenr  had  the  land  incum. 
bercd  for  another  sum,  and  falsely  represented,  with  intent  to 
cheat  and  defraud  plaintiffs,  that  the  one  incumbrance  of 
$1,000  was  the  sole  lien  against  said  premises  brought,  where- 
as then  and  there  was  said  sui^  of  $500  and  interest  at  seven 
per  (;ent.  and  the  taxes  of  1883,  all  of  which  plaintiffs  must 
pay  to  get  a  clear  title  to  the  same,  at,  to  wit :  the  county 
aforesaid,  which  defendant  afterward,  and  before  the  com- 
mencement of  this  suit,  promised  to  pay  to  plaintiffs. 

Then  follow  the  ordinary  common  counts,  and  concludes 
with  the  usual  breach. 

The  injunction  was  dissolved  and  bill  dismissed,  from  which 
order  dissolving  the  injunction  and  dismissing  the  bill  this 
appeal  is  taken. 

Mr.  G.  O.  WiLLiAHS,  for  appellant. 

Mr.  J.  C.^'Gakveb,  for  appellee. 

Welch,  J.  The  judgment  sought  to  be  enjoined  was  re- 
covered by  the  appellees.  Bakers,  against  Fox,  on  personal  ser- 
vice and  default.  Tlie  declaration  contained  a  special  count 
and  the  common  counts.  It  is  insisted  by  counsel  for  appellant 
that  the  special  count  stated  no  course  of  action  on  which  a 
recovery  could.be  maintained  and  that  therefore  the  judgment 
is  void.  If  it  be  conceded  that  the  special  count  did  notshow 
that  there  was  a  honafide  indebtedness  existing  between  Fox 
and  Bakers  at  the  time  of  the  commencement  of  the  attach- 
ment proceedings,  yet,  as  held  in  the  case  of  Hopkins  Kowell 
V.  George  Chandler,  83  111.  288,  when  the  declaration  contains 
the  common  counts  and  judgment  is  rendered  by  default,  it 
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will  be  presnmed,  in  the  absence  of  a  bill  of  exccj  tions  to  the 
contrary,  that  the  conrt  heard  evidence  to  justify  the  judg- 
ment under  the  common  counts.  The  stipulation  in  this  case 
states  that  on  the  15th  day  of  October,  1S83,  evidence  was 
heard  ex  parte  and  judgment  was  rendered  in  said  attachment 
proceeding  by  default  of  taid  Fox  for  the  sum  of  $570. 

In  this  case  there  is  no  necessity  of  a  presumption  that  evi- 
dence was  heard.  It  is  expressly  stipulated  that  evidence  was 
heai'd.  The  court  had  jurisdiction  of  tlie  person  and  subject- 
matter,  and  the  judgment  can  not  be  attacked  collaterally,  even 
though  it  wa«  conceded  that  there  were  erroM  and  irregular- 
ities committed  daring  the  progress  of  the  proceeding  \  Buck- 
master  V.  Carlin,  3  Scam.  104 ;  Mulvey  v.  Gibbins,  87  111. 
367 ;  Martin  v.  Judd,  60  111.  79 ;  Town  of  Lyons  v.  Cooledge, 
89  Dl.  534;  Trydendale  v.  Baldwin,  103  111.  325.  It  is  further 
insisted  by  counsel  for  appellant  that  Bakers  having  accepted 
the  note  of  Fox  set  out  in  the  stipulation,  supra^  on  settle- 
ment, that  no  recovery  could  be  had  on  the  enjoined  indebted- 
ness without  the  return  or  oflEer  to  return  the  note.  And  we 
are  referred  to  the  case  of  Brooks  v.  Gates,  8  111.  A  pp.  435,  as 
sustaining  that  view.  Tliat  case  is  not  analogous  to  the  one 
at  bar.  In  that  case  the  party  was  seeking  to  recover  what 
he  had  paid  on  a  contract,  without  returning  or  offering  to  re- 
turn what  he  had  received  on  it.  The  principle  announced  in 
that  case  is  elementary.  In  the  case  at  bar,  nothing  was  re- 
ceived on  the  note.  It  was  taken  for  a  present  indebtedness. 
The  names  of  securities  thereto  are  admitted  to  be  forged, 
the  principal  was  insolvent  and  liad  fled  the  country.  The 
note  was  worthless.  The  delivery  of  the  forged  note  to 
Bakers  did  not  change  the  character  of  the  liability  to  them, 
nor  did  it  affect  them  or  require  of  them  the  return  of  the 
worthless  paper  to  entitle  them  to  prosecute  this  suit  against 
Fox.  In  the  view  we  take  of  the  law,  every  presumption  must 
be  indulged  in  favor  of  the  validity  of  the  judgment.  Tliat  it 
was  obtained  by  fraud  can  not  be  ])resumed.  Fraud  must  be 
alleged  and  proved.  Applying  to  this  case  the  rale  announced 
supra,  we  find  no  error  in  the  decree  dissolving  the  injunction 
and  in  dismissing  the  bill. 

Decree  affirmed. 
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Michael  Martin 
The  Town  of  La  Salle. 

Commisfnonera  of  Highways — Compensation  far  Services — Act  qf  1879 
— Employment^  not  Limited  to  Attendance  at  Board  Meetings — Evidence, 

In  an  action  by  a  Commissioner  of  Higphwajn  to  recover  for  services  grow- 
ing out  of  his  official  duties,  it  i&  held:  That  under  Sec.  117  of  the  Act  of 
1879,  a  Commissioner  of  Highways  is  entitled  to  recover  81.50  per  day  for 
each  day  necessarily  employed  in  the  discharge  of  his  official  duties;  that 
such  employment  is  not  limited  to  attendance  upon  official  meetings  of  the 
Board,  and  that  a  general  offer  to  prove  that  the  plaintiff  rendered  services 
upon  the  highways,  covering  an  extraordinary  number  of  days,  was  too  gen- 
eral, and  did  not  tend  to  prove  any  item  for  which  he  was  entitled  to  re- 
cover. 

[Opinion  filed  December  H,  1886.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the  Hon. 
Chablbs  Blai^ohabd,  Judge,  presiding. 

Statement  of  the  case  by  Laoey,  J.  The  ;appe11ant  was 
elected  one  of  the  Eoad  Commissioners  of  the  Town  of  La 
Salle,  on  the  7th  of  April,  1880,  and  held  the  office  till 
April,  1883,  when  his  successor  was  elected.  During  the  firet 
year  James  Kinder  and  Edward  McGuire  were  his  associates ; 
the  second  year  Charles  Degan  and  James  Kinder,  and  the 
third  year  Charles  Degan  and  Richard  O'Halleran. 

This  action  was  commenced  in  tlie  Circuit  Court  in  action 
of  assumpsit.  The  action  was  for  some  kind  of  services  grow- 
ing out  of  his  official  duties  as  Commissioner  of  Highways  of 
the  said  town  during  his  term  of  office.  Verdict  and  judg- 
ment for  the  appellant  in  the  sum  of  $46.50 ;  considering  the 
amount  not  enough  he  has  prosecuted  this  appeal  to  this  court. 

Messrs.  Maloket  &  Stead,  for  appellant 
Messrs.  Bull,  Stbawit  &  Ecjgeb,  for  appellee. 
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Lacey,  J.  If  we  can  fairly  understand  from  the  record  in 
this  case  the  nature  of  a]>pe1]ant'8  claim,  the  most  of  the  evi- 
dence having  been  exchided  bj  the  court,  it  is  as  stated  by  his 
counsel,  compeusation  for  attending  to  discharging  tlie  duty  of 
superintending  and  taking  charge  of  the  roa<}s  and  bridges  in 
the  town.  The  c^aim  offered  to  be  proven  was  for  273  days 
from  April^  1880,  to  April,  1881,  at  $1.50  per  day  for  services 
rendered  on  the  highways  of  the  said  Township  of  La  Salle  in 
pursuance  to  appointment  by  the  Board  of  Commissionei'S, 
and  by  virtne  of  his  lieing  Commissioner  of  Highways,  and 
some  400  days  labor  performed  on  like  account,  to  the 
end  of  his  office.  It  is  disclaimed  that  the  compensation 
for  this  service  can  be  collected  out  of  the  fund  raised  by  tax* 
ation  in  Sees.  16  and  119,  of  the  Act  of  1879,  nor  is  it  indebt^ 
edness  arising  out.  of  a  contract  with  two  Commissioners  as 
such,  for  work  and  labor  on  the  roads  and.  bridges.  It  is  an 
indebtedness  created  by  law  as  a  necessary  incident  to  the  dis- 
charge of  the  duties  of  the  Commissioners  when  such  services 
are  necessary  and  proper  to  be  rendered  in  discharge  of  the 
duties  imposed  on  them,  and  for  which  they  are  not  compelled 
to  contract  with  themselves  or  the  Town  Board,  and  must  be 
paid  for  out  of  the  town  fund.  It  is  claimed  that  such  com* 
pensation  comes  out  of  the  payment  of  the  general  town  fund 
as  provided  for  in  Sec  117  of  the  Act  It  is  admitted  that 
the  duties  performed  by  appellant  might  be  performed  by  the 
overseer,  but  it  is  claimed  that  makes  no  difference. 

The  questions  arising  in  this  case  arise  on  the  rejection  of 
evidence  offered  by  appellant  to  establish  his  case.  After  in- 
troducing several  records  of  the  Commissioners  of  Highways, 
by  one  of  which  records  it  appears  that  the  appellant  was  ^^  to 
littend  to  district  Ko.  1,  gravel  road,"  and  at  meeting  May  3d, 
*^  to  have  the  bridge  repaired,"  then  this  question  was  pro- 
pounded to  the  appellant:  ^^JN'ow  I  desire  to  ask  you  whetlier, 
in  pursuance  to  the  appointment  referred  to  in  the  record 
just  read,  to  attend  to  district  Ko.  1,  gravel  road,  you  did  any 
work  or  labor  on  the  highways  of  the  Township  of  La  Salle." 
The  question  was  objected  to  and  the  court  sustained  tlie  ob* 
jection  and  ruled  it  out 
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The  plaintiff  by  his  counsel  then  made  the  following  offer  of 
proof :  "  We  offer  to  prove  by  this  witness  that  in  pursuance 
to  those  appointments  referred  to  in  the  recoi-d  just  read  from 
exhibit  **A,"  and  by  virtue  of  being  Commissioner  of  High- 
ways and  for  the  time  expended  in  making  up  the  records, 
that  he  rendered  services  on  the  highways  in  said  Township 
of  La  Salle  from  April,  1880,  to  April,  1881,  2t3  days."  This, 
on  like  objection,  was  ruled  out  by  the  court  A  like  question 
in  regard  to  over  400  days  for  the  next  two  years  was  ruled 
out  Appellant's  offer  to  show  that  the  claims  were  properly 
pregented  to  the  town  auditors  for  allowance  and  that  they 
rejected  them  was  likewise  ruled  out  by  the  court.  This 
brings  up  tlic  question  as  for  what  kind  of  services  the  Com- 
missioners of  Highways  under  the  Act  of  1879  may  properly 
be  allowed.  Tliis  is  a  question  not  easy  to  determine  in  all 
eases,  or  to  adopt  a  general  rule  in  advance  that  would  be  a 
sure  guide  under  all  circumstances  that  may  arise  under  the 
varied  requirements  of  tlie  act,  and  we  will  not  undertake  to 
do  so.  It  will  be  enough  that  we  pass  correctly  on  the  case 
before  us.  It  should  be  the  object  of  the  court  to  so  hold  in 
regard  to  what  are  the  official  duties  of  the  Commissioners 
and  manner  of  their  performance  as  to  give  the  law  that  force 
and  efficacy  contemplated  by  the  statute,  and  at  the  same  time 
prevent  the  Commissioners  from  overstepping  the  powers 
delegated  to  them  by  the  statute.  The  office  is  a  very  im- 
portant one,  and  the  interest  of  the  public  is  very  much  bound 
up  in  its  proper  and  efficient  exercise.  The  statute  in  regafd 
to  the  compensation  of  the  Commissioners  of  Highways  is  as 
follows — Sec.  117,  Act  of  1879:  "The  Commissioners  of 
Highways  shall  receive  for  their  services  the  supi  of  one 
dollar  and  fifty  cents  per  day  for  each  day  necessarily  employed 
in  the  performance  of  their  duties,  the  same  to  be  audited  by 
the  town  auditors  and  paid  out  of  the  town  funds."  It  follows 
as  a  matter  of  course  that  whatever  it  is  proper  for  a  CommisL 
sioner  of  Highways  to  do,  or  whatever  he  may  do  properly  in 
the  discharge  of  his  official  duties,  he  should  be  paid  for,  at  the 
rate  specified  in  the  act  for  the  number  of  days  necessarily  en- 
gaged. 
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It  is  contended  on  the  part  of  appellee  tbat  the  Commis- 
sioners of  Highways  is  a  qium  corporation,  and  can  only  act  in 
its  corporate  capacity,  and  that  ronfit  be  at  a  regularly  called 
meeting  of  the  boai-d  at  which  all  are  present,  or  of  which  all 
had  notice  and  might  have  been  present.  The  anthority  can 
not  be  delegated  to  a  single  member.  The  law  requires  they 
must  act  in  a  body,  and  that  none  of  tlieir  acts  are  binding 
unless  two  of  their  members  acquiesce  therein.  On©  member 
can  not  be  delegated  to  take  charge  of  a  ]'>articular  job  or  piece 
of  work.  They  might  employ  an  overseer  but  could  not  do 
it  themselves.  It  is  claimed  that  the  only  evidence  of  the 
time  of  performance  of  official  duties  is  the  record  of  the 
annual  and  special  meetings  of  the  board,  under  the  require- 
ments of  tlie  12th  section  of  the  act,  at  which  times  "  a  correct 
record  of  the  proceedings  of  the  meeting"  is  to  bo  kept.  This 
proposition  assumes  that  no  other  official  duties  of  the  Commis- 
sioners are  required  or  allowed  except  tlie  attendance  on  these 
meetings,  and  that  the  record  shows  the  number  of  days 
occupied.  The  court  below  excluded  all  other  oflFered  evi- 
dence exccy>t  the  record,  to  show  the  days  employed  in  the  dis- 
charge of  api^llant's  duties,  and  then  instructed  the  jury  that 
there  was  no  other  evidence  before  them  than  those  records 
tending  to  show  appellant's  right  of  recovery,  and  that  he 
was  only  entitled  to  recover  for  the  time  those  records  show 
the  appellant  was  engaged  in  the  discharge  of  his  duty  as 
Highway  Commissioner. 

We  are  inclined  to  think  that  the  theory  in  this  res])ect 
insisted  on  by  appellee's  attorney  is  erroneous;  but  whether 
the  appellant,  in  his  rejected  oflFers  of  evidence,  proposed 
to  show  facts  that  would  entitle  him  to  recover  for  anything 
more  than  he  has  recovered  for,  is  a  question  we  will  consider 
hereafter.  In  Commissioners  v.  Baumgarten,  41  111.  254,  two 
of  the  three  Commissioners  of  Highways  of  the  Town  of  Lan- 
caster signed  a  contract  with  the  City  of  Freeport  to  etandthe 
town's  share  under  the  law  to  build  a  certain  bridge.  It  was 
held  a  good  execution  of  the  conti'act,  the  court  saying  that 
such  (fuasi  corporation  act  by  a  vote  of  the  majority,  unless 
some  provision  is  in  the  law  to  the  contrary.    If  they  were 
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not  a  corporation,  then  the  act  being  silent  as  to  how  many 
shall  constitute  a  quorum,  a  majority  may  act 

So  where  a  number  of  peirsons  are  intrusted  with  powera  in 
matters  of  public  concei-n,  all  of  them  being  assembled  and 
consenting,  the  majority  may  act  and  determine,  and  where  a 
report  is  signed  by  only  two  viewers  of  a  road,  it  will  be  pre-  > 
sumed  a  third  was  present  and  consulting  until  the  contrary  is 
shown.  In  Branns  v.  The  Town  of  Peoria,  it  was  held  that 
two  Boad  Commissioners,  without  consultation  of  the  third, 
could  not  employ  themselves  or  do  work  not  allowed  by 
law,  or  where  there  was  no  money  raised  or  assessed  for  that 
year  to  pay  for  it,  it  was  not  decided  what  effect  the  consent  of 
the  third  Commissioner  would  have  on  the  contract.  This 
was  said  with  reference  to  payment  of  the  road  and  bridge 
taxes.  In  Hizer  v.  Town  of  Rockford,  86  111.  825,  under  the 
following  circumstances,  it  was  held  that  the  overseer  of  high- 
ways was  criminal  in  not  obeying  the  order  of  the  Commis- 
sioners. The  facts  were  that  in  March  the  three  Commission- 
ers passed  over  a  road  and  found  it  needed  repairs.  In  June 
following  two  of  the  three  being  together  visited  another 
and  different  road  and  found  the  overseer  at  work  with  his 
men  and  teams,  and  ordered  him  to  desist  and  to  repair  the 
first  road  mentioned,  which  he  refused  to  do. 

The  court  say :  "  It  will  be  observed  that  the  Commissioners 
of  Highways  are  given,  by  the  terms  of  the  law,  the  care  and 
superintendence  of  bridges  and  highways  in  their  towns.  * 
*  *  The  Commissioners  have  a  higher  power  over  roads 
than  the  overseer  as  his  duty  is  'to  repair  and  keep  in 
order.'  The  former  has  the  general  power  and  direction, 
while  the  latter  acts  in  a  subordinate  capacity." 

Sec.  10  of  the  Act  of  1879  is  nearly  the  same  as  the  above 
referred  to  and  must  have  the  same  construction.  It  is  plain 
to  be  seen  that  no  record  of  the  action  of  the  Commissioners 
was  preserved  of  the  time  the  Commissioners  were  engaged  in 
the  official  duty,  nor  was  there  any  necessity  for  any  formal 
meeting  of  the  Board,  yet  they  would  be  entitled  to  pay  for 
the  care  and  superintendence  of  the  road.  Some  of  the  duties 
of  the  Commissioners  appear  to  be  of  a  nature  that  requires 
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management  and  decision,  such  as  determining  the  propriety 
of  building  bridges,  entering  intoconti^acts  and  laying  out  roads, 
and  other  things  that  require  deliberation  and  consideration 
for  the  determination  of  such  questions.    Doubtless  a  formal 
meeting  of  the  Board  would  be  necessary,  but  there  are  duties, 
such  as  giving  directions  for  the  repairing  of  roads  of  one  de- 
termined by  the  Board  to  take  possession,  and  keep  scrapers 
and  other  tools  belonging  to  the  town  wherever  the  same  may 
be  found,  etc.;  preventing  thistles,  bardock,  cockleburs,  Indian 
mallows  and  other  noxious  weeds  from  seeding  in  the  public 
highway,  and  destroying  cockleburs  and  weeds  growing  in  the 
highway  before  coming  to  maturity.    Such  acts  would  not  seem 
to  require  much  deliberation,  and  is  a  matter  that  the  statute 
directs  to  be  done.     The  failure  of  the  Commissioners  to  com- 
ply with  the  law  in  regard  to  destroying  cocklebui*s,  subjects 
them  to  a  penalty  of  not  less  than  $5  and  not  more  than  $25. 
Session  Laws,  1879,  page  264.     Many  duties  are  more  in  the 
nature  of  ministerial  acts,  and  are  required  to  be  done  by  law. 
The  consent  of  less  than  two  would  bo  sufficient,  and  even 
might  be  presumed  to  make  the  act  legal.     If  one  Commis- 
sioner should  spend  a  day  in  gathering  up  road  Ecrapers  and 
other  tools,  and  preserving  them  under  the  law,  this  act  would 
no  doubt  be  approved,  although  no  express  consent  of  the  other 
two  was  obtained,  and  the  Commissioner  would  be  entitled  to 
pay  under  the  statute.     But  generally,  the  duties  of  the  Com- 
missioners are  those  of  management  and  general  direction,  and 
it  is  no  part  of  their  general  duties  to  do  the  manual  labor  on 
roads  and  bridges  by  virtue  of  their  office  of  Commissioners  of 
Highways.     There  is  an  express  fund  provided  for,  for  that. 
Section  119  raises  a  fund  for  building  and  repairing  bridges 
*    ♦    *     and  to  pay  the  Overseer  of  Highways,  and  this  tax 
is  to  be  assessed  annnally.     The  Commissioners  would  not  be 
authorized  under  this  act  to  perform  the  duties  of  the  com- 
mission and  ?jharge  for  it  out  of  the  town  fund,  where  there 
is  no  special  fund  provided  to  pay  the  overseer,  whose  duty  it 
is  to  do  the  work. 

The  remaining  question  is,  did  the  offer  of  the  proof  by 
appellant,  which  was  rejected  by  the  court,  necessarily  tend  to 
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prove  any  item  that  the  appellant  had  a  legal  right  to  recover 
for.  The  first  qnestion,  did  appellant  do  anj  work  or  labor 
on  the  highways  of  the  township  under  the  order  to  attend 
district  No.  1  gravel  road. 

The  order  was  that  '^  M.  Martin  attend  to  gravel  road  in 
No.  1  district."  This  oi'der  did  not  authorize  appellant  to 
do  work  and  labor  on  the  highways  of  the  town  generally,  or 
to  perform  work  and.  labor  at  all.  The  next  qnestion  was  the 
oflfer  to  prove  that  appellant  rendered  services  on  the  high- 
ways of  said  township  of  La  Salle  from  Aprils  1880,  to  April^ 
1881,  278  days,  and  tliat  by  virtue  of  his  office  and  under  the 
authority  of  the  appointment  in  the  record  in  evidence. 
According  to  the  record  of  the  Board  of  Commissioners 
relied  on,  appellant  was  given  the  gravel  road  in  district  No.  1 
to  attend  to,  and  the  other  record  that  appellant  have  the 
bridge  repaired.  The  term  "  services  on  the  highway  in  the 
township  "  was  too  general.  The  court  could  not  see  that  the 
offer  was  proper.  It  should  have  been  specific.  There 
seemed  to  be  an  effort  by  the  doubtful  meaning'  of  the  ques- 
tion, to  keep  in  the  background  what  the  real  nature  of  these 
services  were.  Appellant  did  not  even  propose  to  prove  that 
the  services  were  performed  in  district  No.  1,  or  on  the 
bridge.  Then  the  extraordinary  number  of  days  charged  for 
what  the  law  requires  of  a  Commissioner,  was  enough  to 
attract  the  attention  of  the  court  to  the  guarded  way  in  which 
the  proposition  to  produce  proof  was  made.  The  court  could 
not  see  the  relevancy  of  such  evidence.  In  regard  to  the  ser- 
vices in  making  up  the  records  it  will  be  seen  the  proof  already 
in,  showed  that  the  records  were  in  evidence  and  the  recov- 
ery no  doubt  covered  that.  If  it  had  been  different  services, 
then  the  records  themselves  showed  it  should  have  been  so 
stated,  or  if  the  records  did  not  show  sufficiently  the  number 
of  days.  Seeing  no  error  in  the  record  the  judgment  is 
aflirmed. 

Judgment  affirmed. 
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T.  Lylb  Dickey 

V. 

The  Town  of  Bbuce. 

Practice — Bill  of  Exceptions — Time  to  Pile — Extension  of—Want  of 
Jurisdiction — Notice, 

1.  When  a  Jud^  by  an  order  has  fixed  the  time  within  which  to  pre- 
pare, tender  and  file  a  bill  of  exceptions*  and  the  term  at  which  it  weh  fixed 
having:  expired  and  no  motion  for  an  extension  of  time  having  been  made, 
either  in  vacation  or  at  a  subsequent  term  prior  to  the  expiration  of  the 
time  ^o  fixed,  he  is  without  jurisdiction  further  to  extend  the  time. 

2.  In  the  case  presented,  it  is  held:  That  a  notice  of  an  application  for 
an  extension  of  time  within  which  to  file  a  bill  of  exceptions,  if  ^iven  as 

'  claimed,  was  insufficient,  no  time  and  place  for  making  the  application  hav- 
ing been  fixed,  and  the  notice  not  having  been  in  writing. 

[Opinion  filed  December  11, 1886.] 

In  error  to  the  Circuit  Court  of  La  Salle  County-  the  Hon. 
Charles  JBlanchard,  Ju(}go,  presiding. 

Mr.  T.  Ltle  Diokey,  in  person,  for  plaintiff  in  error. 

The  term  at  whicii  the  judgment  in  case  No.  728  was  ren- 
dered having  ended,  and  the  fifty  days  given  in  which  to  pre- 
pare and  file  the  bill  of  exceptions  having  expired,  the  orders 
of  February  12  and  17,  1885,  being  made  ex  parte  on  the  a]> 
plication  of  defendant's  counsel,  and  without  the  knowledge 
or  consent  of  the  plaintiff,  were  void,  the  court  having  no  ju- 
risdiction of  the  matter. 

If  the  court  could  take  jurisdiction  at  a  subsequent  term 
it  erred  in  entering  the  orders  extending  the  time  for  prepar- 
ing and  filing  the  bill  of  exceptions,  without  notice  to  the 
plaintiff  or  his  attorneys  of  the  time  and  place  when  the  ap- 
plication for  such  extension  would  be  made,  and  without  the 
knowledge  or  consent  of  either.  Hall  v.  Mills,  6  HI.  App.  495. 
Saltonstall  v.  Canal  Commissioners,  13  111.  705;  People  v. 
Blades,  10  111.  App.  17. 

Messrs.  Mayo  &  Widmer,  for  defendant  in  error. 
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If  the  opposite  party  had  notice  of  the  application,  the  Cir- 
cuit Court  had  jurisdiction  at  the  January  term,  1885,  to  ex- 
tend the  time  granted  at  the  December  term,  1884:,  to  the 
defendant,  in  which  to  prepare,  tender  and  file  a  bill  of  excep- 
tions. 

In  Wallahan  v.  People,  40  111.  102,  an  amended  record, 
purporting  to  be  an  additional  bill  of  exceptions,  signed  in 
vacation  more  than  a  year  and  a  half  after  the  trial  of  the 
cause,  and  without  notice  to  the  opposite  counsel,  was  filed  by 
the  appellee  in  the  Supreme  Court,  at  the  April  term,  1867, 
and,  on  motion  of  the  appellants,  was  stricken  from  the  files. 
The  court  suggested  that  wlien  an  amendment  of  that  kind 
was  desired,  it  should  be  made  to  api^ear  from  an  order  entered 
in  open  court  in  term  time,  on  propor  notice. 

At  the  September  term,  1867,  in  the  same  case — 40  HI.  102 
— an  additional  transcript  was  filed  containing  evidence  not  in 
the  original  bill  of  exceptions,  the  bill  of  exceptions  therein 
certified  being  signed  two  years  and  four  months  after  the 
trial  of  the  cause.  Appellants  moved  to  strike  the  additional 
transcript  from  the  files,  but  the  court  overruled  the  motion. 
See,  also,  Bergen  v.  Riggs,  40  111.  61;  Brooks  v.  Bruyn,  40 
111.  64;  Myers  v.  Phillips,  68  111.  269. 

Welch,  J.  This  cause  was  before  this  court  at  the  May 
term,  1885,  and  was  taken,  but  not  having  been  decided,  and 
judgment  entered,  when  the  plaintiff  in  error  died,  the  order 
taking  the  case  was  set  aside.  The  executrix  having  entered 
her  appearance,  the  case  was  retaken  at  this  term.  The  bill 
of  exceptions  here  in  controversy  was  a  part  of  the  record  in 
the  original  cause  appealed  to  the  Supreme  Court,  and  it 
would  seem  that  court  was  the  proper  tribunal  to  determine 
whether  said  bill  of  exceptions  was  passed  on  in  apt  time,  and 
properly  became  a  part  of  the  record.  We  would  feel  in- 
clined to  refuse  to  take  jurisdiction  of  the  matter  were  it  not 
for  the  judgment  of  costs  against  plaintiff  in  error.  As  it  is, 
we  do  not  see  how  we  can  well  avoid  so  doing. 

On  the  23d  day  of  December,  1884,  that  being  one  of  the 
days  of  the  October  term  of  the  La  Salle  Circuit  Court,  plaint- 
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iflf  in  error,  T.  Lylo  Dickey,  recovered  a  judgment  a^inst  the 
defendant  in  error  for  the  sum  of  $2,000  and  costs.     On  tliat 
day  the  defendant  in  error  prayed  an  appeal  ta  the  Supreme 
Court,  which  was  allowed,  and  fifty  days  given  in  which  to 
prepare,  tender  and  file  a  bill-of  exceptions.     On  the  12th  day 
of  February,  beilig  one  of  the  days  of  the  January  term  of 
said  court,  and  fifty-one  days  after  the  entry  of  the  order  f^iv- 
ing  fifty  days  in  whicli  to  prepare,  tender  and  file  the  bill  of 
exceptions,  the  following  order  was   made:     "On  this  day 
comes  the  defendant,  by  Mayo  &  Widmer,  its  attorneys,  and 
on  its  motion  it  is  ordered  by  the  court  that  the  time  hereto- 
fore allowed  ^vherein  to  prepare,  tender  and  file  a  bill  of  ex- 
ceptions in  this  case,  be  and  the  same  is  hereby  extended  ten 
days."    And  on  the  17tli  day  of  February,  one  of  the  days  of 
the  January  term  of  said  court,  a  similar  motion  for  exten- 
sion was  made,  and  ten  days  given.     On  the  25th  of  February, 
one  of  the  days  of  the  said  January  term,  T.  Lyie  Dickey 
came  into  court  and  entered  a  motion,  and  caused  the  same  to 
be  docketed  as  an  independent  case  against  the  Town  of  Bn.co, 
and  moved  tlie  court  to  set  aside  the  said  orders  of  February 
12  and  17,  1885,  on  the  ground  that  there  was  no  suit  at  the 
time  said  orders  were  made  pending  in  said  Circuit  Court,  in 
which  he  was  plaintiff  and  the  Town  of  Bruce  defendant.     To 
this  motion  the  Town  of  Bmce,  by  its  attorneys,  entered  its 
appearance.     On  March  3,  1885,  one  of  the  days  of  the  said 
January  term,  the  motion  was  heard  and  denied,  and  judg- 
ment rendered  against  the  plaintiff,  T.  Lyle  Dickey,  for  costs. 
To  reverse  this  judgment  this  writ  is  prosecuted.     All  excep- 
tions shall  be  taken  and  signed  at  the  teim  they  are  taken,  or 
the  Judge  may  in  an  order  give  time  in  which  it  may  be  done. 
When  the  Judge  by  his  order  has  fixed  the  time,  and  the  term 
at  which  it  was  fixed  having  expired,  and  no  mofion  having 
been    made  either  in  vacation    or    at  a  subsequent   term 
prior  to  the  expiration  of  the  time  fixed  in  the  original  order 
for  extension  of  time,  the  Judge  has  no  jurisdiction  of  the 
matter,  the  case  having  passed  from  his  jurisdiction.     It  is, 
however,  itisisted  by  counsel  for  defendant  in  error  that  he 
informed  Mr.  Bicholson,  who  it  is  claimed  was  the  attorney 
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for  plaintiff  in  error,  some  two  or  throe  days  prior  to  the  ap- 
plication on  the  12th  of  February,  that  an  application  would 
be  made  for  an  extension  of  time  in  which  to  file  bill  of  ex- 
ceptions ;  that  no  time  was  named  when  and  where  the  appli- 
cation would  be  made ;  that  the  attorney  to  whom  the  notice 
was  given  was  present  in  court  when  the  application  was  made ; 
that  this  gave  to  the  court  jurisdiction.  As  to  whether  notice 
was  given  as  claimed,  there  was  a  direct  conflict,  Bicholson 
and  his  partner  denying  the  same,  and  Mayo,  attorney  for  dc- 
fendant  in  error,  asserting  the  giving  of  the  notice;  Richol- 
Bon  a^so  denied  that  he  was  the  attorney  of  plaintiff  in  error. 
We  are  not,  in  the  view  we  take  of  tliis  case,  called  upon  to 
determine  the  question  as  to  which  of  these  parties  credence  is 
to  be  given. 

Conceding  the  notice  was  given  as  claimed^  we  hold  it  was 
insufiicicnt.  No  notice  in  writing;  no  time  when  and  where 
the  application  would  be  made  is  claimed.  The  order  as  made 
negatives  any  notice  to  or  appearance  of  the  plaintiff  in  error. 
'•  On  this  day  comes  the  defendant  by  Mayo  &  Widmer,  its 
attorneys,  and  on  its  motion,  it  is  ordered  by  the  court,  that 
the  time  heretofore  allowed  wherein  to  prepare,  tender  and 
file  bill  of  exceptions,  in  tliis  case  be,  and  tlie  same  is  hereby 
extended  ten  days,"  and  on  the  17th  a  similar  order  is  made. 
The  motion  of  plaintiff  in  error  should  have  been  allowed. 
Evans  v.  Fisher,  5  Gil.  453;  Hall  v.  Mills,  6  111.  App.  495; 
Warner  v.  Kelley,  5  111.  App.  559. 

For  the  errors  herein  indicated,  judgment  is  reversed  and 
cause  remanded. 

Reversed  and  remanded. 
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John  W.  Seymour  et  al. 

V. 

Duncan  Mackay  et  al. 

Trust  Deed— Release  of— Cross-Bill  to  Restore — Fraud — Acceptance  of 
New  Note  as  Ratification — Review  of  Evidence. 

Upon  a  writ  of  error  to  review  a  decree  dismiRsinflr  a  crosa-bill,  filed  to  de- 
termine the  priority  and  extent  of  the  liens  claimed  by  the  crosR-com plain- 
ant  in  certain  Lands,  and  to  have  the  cancellation  of  a  certain  trust  deed  de- 
clared void  and  the  trusts  therein  established,  it  is  held:  That  the  record 
does  not  present  sufficient  evidence  to  sustain  the  charge  of  fraud  in  procur- 
ing the  release  of  said  trust  deed;  and  that  the  subsequent  acceptance  by  the 
cross-complainant  of  a  new  note  for  the  indebtedness  covered  by  said  trust 
deed,  with  full  knowledge  of  said  release,  was  a  ratification  thereof. 

[Opinion  filed  December  11,  1886.] 

In  error  to  the  Circuit  Court  of  Carroll  County;  the  Hon. 
John  V.  Eustace,  Judge,  presiding. 

Messrs.  W.  &  "W.  D.  Barge,  for  plaintiflfs  in  error. 

Messrs.  E.  P.  Barton  and  J.  M.  Hunter,  for  defendants  in 
error. 

Welch,  J.  In  the  view  we  take  of  this  case,  we  do  not 
deem  it  necessary  to  consider  the  question  presented  by  the 
original  bill  in  the  case,  any  further  than  may  be  necessai-y  to 
the  proper  determination  of  the  questions  arising  on  tlie  cross- 
bill. The  complainant  in  the  original  bill  does  not  appear  by 
himself  or  counsel  in  this  court,  his  name  being  used  by 
Seymour,  the  complainant  in  the  cross- bill,  for  the  purpose  of 
enabling  him  to  prosecute  this  writ  of  en'or.  His  right  to  use 
the  name  is  given  by  Sec.  71  of  Practice  Act  The  original 
bill  filed  by  Belding  was  on  hearing  dismissed  by  the  Circuit 
Court,  and  also  the  cross-bill  filed  by  Seymour  was  dismissed. 
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The  only  party  before  the  court  complaining  is  the  complain- 
ant in  the  cross-bill.  The  cross-bill  charges  that  the  plaintiif 
in  error,  John  W.  Seymour,  loaned  David  Belding  $3,700  on 
the  13th  day  of  December,  1867,  for  five  years  from  the  first 
day  of  January,  1868,  at  ten  per  cent,  interest,  for  which  Bel- 
ding  gave  his  promissory  note,  payable  to  Helen  M.  Seymour, 
the  wife  of  John  W.  Seymour,  and  secured  the  same  by  trust 
deed  to  her,  on  the  southwest  quarter  of  section  30,  in  township 
21,  range  6,  east  of  the  4th  P.  M.,  and  the  northwest  quarter 
of  section  31,  in  same  township  and  range,  in  Carroll  County, 
Illinois,  which  trust  deed  was  recorded  on  the  thirtieth  of 
August,  1871.  The  cross-bill  further  charges  that  the  money 
was  the  money  of  said  John  W.  Seymour,  and  that  the  note 
and  trust  deed  were  made  to  his  wife  in  order  to  place  the 
matter  in  her  hands  in  the  event  he  should  lose  his  life  in 
the  dangerous  occupation  in  which  he  was  engaged,  of  running 
trains  on  the  railroad.  That  no  portion  of  the  money  belonged 
to.  her  and  no  part  had  been  paid  to  her  or  him.  That  on  the 
10th  day  of  October,  1 871,  Helen  M.  Seymour,  at  the  request 
of  her  father,  released  said  trust  deed.  That  on  the  6th  day 
of  Febmary,  1870,  Belding  and  wife  executed  to  the  defend- 
ant in  error,  Mackay,  a  conveyance  in  fee  simple  to  said  lands, 
together  with  other  lands,  for  the  consideration  of  the  sum 
of  $4,000.  It  is  charged  that  Mackay  paid  the  same  by  as- 
suming payment  of  a  mortgage  to  Jennings  and  mortgage  to 
Lyman, and  giving  to  Belding  the  balance  in  cash;  that  Mackay 
executed  to  Belding  at  the  same  time  an  agreement  to  recon- 
vey  on  his  being  paid  his  $4,000,  and  interest  at  ten  per  cent. 
The  cross-bill  further  alleges  that  about  the  first  day  of  Octo- 
ber,  1871,  Belding,  with  the  aid  of  Mackay,  made  an  applica- 
tion to  the  Northwestern  Life  Insurance  Company  of  Mil- 
waukee, for  the  money  sufficient  to  pay  oflE  all  claims  on  the 
land,  and  that  Mackay  signed  a  certificate  to  the  effect  that  the 
Belding  farm  was  worth  $75  per  acre.  And  that  Helen 
M.  Seymour  was  then  and  there  informed  that  it  would 
be  necessary  to  cancel  the  record  of  said  trust  deed, 
which  she  held,  and  believing  that  said  Mackay  was  act- 
ing in  good  faith  in  making  his    statements  as    aforesaid 
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as  to  the  condition  and  value  of  said  land,  and  that  he 
really  intended  to  aid  Selding,  her  father,  in  obtaining  said 
money  of  said  insurance  company,  and  that  he  was  pjoing  to 
settle  up  with  said  Belding,  as  he  then  talked  of  doing.  At 
the  special  request  of  her  father,  said  David  Belding,  she  can- 
celed her  tnist  deed  of  record.  The  cross-bill  further  charges 
that  after  the  trust  deed  was  canceled  Mackay  persuaded 
Belding  not  to  borrow  of  the  insurance  company,  and  there- 1 
by  prevented  her  from  obtaining  payment  of  her  trust  deed. 
It  also  charges :  Mackay  in  his  attempt  to  aid  Belding  did  so 
solely  to  get  your  orator's  said  trust  deed  to  said  Helen  re- 
moved to  pave  the  way  for  him  to  obtain  said  farm  of  said 
Belding  without  advancing  any  larger  amount  of  money  than 
what  he  had  already  loaned  him.  It  further  charges  that  he 
had  never  consented  or  assented  to  the  release  of  said  trust 
deed  by  said  Helen.  Bill  prays  that  Belding  and  Mackay 
shall  come  to  an  accounting  with  each  other  and  with  Sey- 
mour so  far  as  may  be  necessary  to  determine  the  priority  and 
extent  of  Seymour's  liens;  asks  that  the  Jennings  mortgage  be 
declared  canceled;  that  the  land  in  the  Helen  M.  Seymour 
trust  deed  be  declared  subject  to  the  trust  therein  declared; 
that  the  receipt  and  attempted  cancellation  of  the  same  be 
declared  void,  and  the  trusts  therein  be  established  by  decree, 
and  for  a  decree  for  the  sale  of  the  land  for  the  purpose  of 
satisfying  the  amount  due  on  the  said  note  and  trust  deed. 
The  answer  of  Mackay  to  those  charges  are,  that  until  the  fil- 
ing of  the  Seymour  cross-bill  he  never  had  any  information 
of  the  existence  of  the  Helen  M.  Seymour  trust  deed,  or  that 
either  Seymour  or  his  wife  ever  claimed  any  lien  on  any  part 
of  the  land.  Denies  that  he  in  any  way  hindered  Belding 
from  borrowing  money  of  the  life  insurance  company. 
Denies  that  he  ever  made  any  certificate  that  the  land  was 
worth  $75  per  acre.  He  denies  that  the  Jennings  mortgage 
constituted  any  part  of  the  consideration  of  the  $4,000  loaned 
by  him  to  Bold  in  oj.  The  court  dismissed  the  cross-bill  on 
hearing,  and  to  reverse  that  decree  Seymour  has  brought  the 
case  to  this  court  by  writ  of  error.  Under  chapter  67,  title 
Mo:tgages,  Sec.  8,  it  is  provided  that  the  mortgagee  "shall,  at 
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the  request  of  the  mortgagor,  enter  satisfaction  upon  the  mar- 
gin of  the  record  of  such  mortgage  in  the  recorder's  office, 
which  sliall  forever  thereafter  discharge  and  release  the  same 
and  shall  bar  all  actions  or  suits  brought  thereupon."  It  is 
insisted  by  the  counsel  for  plaintiflf  in  error  that  the  entry  of 
satisfaction  was  procured  by  fraud.  The  bill  alleges  that 
Helen  M.  Seymour  was  then  and  there  informed  by  said  Beld- 
ing  and  said  Mackay  that  it  would  be  necessary  to  cancel  the 
record  of  said  trust  deed,  and  believing  that  said  Mackay  was 
acting  in  good  faith  in  making  his  statements  as  aforesaid,  as 
to  the  condition  and  value  of  said  land,  and  that  he  really 
intended  to  aid  said  Belding  in  obtaining  said  money,  she  exe- 
cuted the  release.  The  court  found  there  was  not  sufficient 
evidence  to  sustain  the  charge  of  fraud.  We  find  no  reason 
to  differ  with  the  trial  court  on  its  finding.  There  is  no  fraud 
charged  or  attempted  to  be  proven  against  Belding  respect- 
ing the  satisfaction  of  the  trust  deed.  So  far  as  the  proof  shows, 
Belding  undoubtedly  expected  to  borrow  money  and  to  enter 
into  a  cattle  speculation  with  Seymour  but  was  unable  to  do 
30  to  the  extent  and  in  the  manner  contemplated.  The  evi- 
dence as  to  any  fraudulent  participation  of  Mackay  in  the 
cancellation  of  said  trust  deed  is  wholly  insufficient  to  author- 
ize a  decree  declaring  said  cancellation  void.  The  evidence 
shows  that  Mackay  had  no  knowledge  of  the  existence  of  said 
trust  deed;  that  he  had  two  abstracts  of  said  land,  neither  of 
which  showed  such  trust  deed.  The  only  action  taken  by  him 
in  relation  to  the  borrowing  of  money  by  Seymour  was  a 
certificate  signed  by  him  that  he  considered  the  Belding  farm 
worth  $75  per  acre.  Belding  testifies  that  he  advised  him  not 
to  borrow  of  the  life  insurance  company,  that  he  would 
loan  him  what  he  needed  to  buy  cattle,  and  that  thereupon  he 
gave  up  the  project  of  borrowing  of  the  life  insurance  com- 
pany. That  Mackay  furnished  $1,000  for  that  purpose  and 
refused  to  furnish  any  more.  Mackay  testifies  that  he 
agreed  to  furnish  Belding  but  $1,200  and  that  he  did  fur- 
nish that.  The  release  of  the  trust  deed  was  made  with  the 
knowledge  and  consent  of  John  W.  Seymour,  who  testifies:  "I 
knew  of  it  at  the  time  it  was  done.     It  was  arranged  between 


Second  District — December  Term,  1885.    453 

Seymour  v.  Mackay. 

Bclding  and  myself  that  the  trust  deed  should  be  released  for 
the  purjx)8e  of  allowing  him  to  raise  the  money  to  carry  out 
liis  arrangement  with  me  to  purchase  cattle,  in  which  cattle  I 
was  to  have  an  interest,  or  partnership,  in  lieu  of  the  amount 
secured  by  the  trust  deed.  But  as  Belding  failed  to  carry  out 
his  arrangement  to  give  me  an  interest  in  the  cattle,  neither  my 
wife  nor  myself  received  any  consideration  whatever  for  re- 
leasing the  trust  deed."  In  1874  Seymour  testified:  "I  set- 
tled up  with  Belding  on  open  account,  which  ran  through  the 
time  I  was  at  his  place  in  the  spring  of  1870  to  the  spring  of 
1872,  and  as  there  had  been  numerous  indorsements  on  the 
note  mentioned  in  the  ti-ust  deed  it  was  thought  best  to 
figure  up  the  interest  and  draw  a  new  note  covering  the  entire 
amount"  In  1876  another  note  was  taken,  and  the  note  given 
in  1874  was  given  up.  This  last  note  has  been  merged  in  a 
judgment  and  jf?.  fa,  issued  and  levied  on  the  land  embraced  in 
the  trust  deed.  The  taking  of  this  note  with  a  full  knowledge 
of  the  release  of  the  trust  deed,  and  of  Belding's  failure  to  com- 
ply with  his  arrangement  with  Seymour,  as  stated  supra^  was 
a  ratification  of  said  release.  The  intention  as  shown  by  the 
attending  circumstances  was  that  the  new  note  should  be  a 
payment  of  the  old  note,  and  this  intention  should  prevail. 
2  Jones  on  Mortgages,  Sec.  926,  and  eases  cited  in  note. 
We  are  unable,  after  a  careful  consideration  of  this  record,  to 
find  proof  suflScient  to  authorize  a  reversal  of  the  decree  in 
this  case.  The  decree  of  the  court  is  fully  sustained  by  the 
proot 

Decree  affirmed. 
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Town  of  Geneva 

MLJ28/  V. 

8.  J.  Peterson  and  Christina  Peterson. 


Municipal  Corporations — Street  Iwprorement-^Injurif  to  Prirafe  Prop- 
erty— Measure  qf  Damages — Special  Benefits— Instructions — When  Great 
Accuracy  is  Required, 

1.  In  an  action  against  a  municipal  corporation  for  damages  alleged  to 
have  resulted  from  a  street  improvement  to  private  property,  the  jury  should 
take  into  consideration  the  special  benefits  to  the  plaintiffs,  distinguished 
from  the  benefits  to  the  public  in  general. 

2.  Where  the  testimony  is  conflicting,  the  instructions  should  be  accurate 
and  clear.  It  is  not  sufiicient  that  a  necessary  qualification  of  an  instruction 
given  may  be  found  in  the  instructions  given  for  the  opposite  party. 

[Opinion  filed  December  llj  1886.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
Chables  Kellum,  Judge,  pi-eeiding. 

Mr.  Charles  "Wheaton,  for  appellant 

The  only  question  in  this  class  of  cases  upon  the  measure  of 
damages  is:  Is  the  property  in  fact  depreciated  in  value  by 
the  grading?  The  question  to  be  determined  is:  What  would 
the  property  have  sold  for  unaffected  by  the  grading,  and 
what  would  it  sell  for  as  affected  by  it;  would  it  sell  for  less? 
Page  V.  C,  M.  &  St.  P.  R  K.  Co.,  70  111.  324 ;  Eberhart  v. 
C,  M.  &  St.  P.  K.  E.  Co.,  70  111.  347;  J.  &  K  W.  K.  K.  Co. 
v.  Walsh,  106  111.  253;  C.  &  E.  K.  E.  Co.  v.  Jacobs,  110  HI. 
414. 

Any  benefits  conferred,  as  well  as  injury  inflicted,  should  be 
considered  in  estimating  the  damages.  City  of  Elgin  v.  Eaton, 
83  111.  535;  C,  M.  &  St.  P.  E.  E.  Co.  v.  Hall,  90  III.  42; 
Shawneetown  v.  Mason,  82  111.  337;  C.  &  P.  E.  E.  Co.  v. 
Francis,  70  111.  238.  The  jury  in  such  case  should  always  take 
into  consideration  the  special  benefits  in  contradistinction  to 
the  benefits  upon  the  public  in  general. 
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The  pkintiffB'  instractions  must  stand  by  tliemseWes,  and  if 
they,  or  any  one  of  a  series  of  them,  are  eiToneous,  then  for 
such  error  a  judgment  will  be  reversed.  In  a  case  where  the 
evidence  is  conflicting,  llie  fact  that  the  law  is  accurately  stated 
on  one  side  will  not  obviate  errors  in  instructions  given  on  the 
other  side.  I.  C.  K.  R  Co.  v.  Maflit,  67  HI.  431 ;  Village  of 
Warren  v.  Wright,  3  111.  App.  602. 

An  instruction  which  ignores  a  principle  involved  in  the  case 
is  erroneous.  C.  &  N.  W.  R  E.  Co.  v.  Clark,  70  111.  276; 
Thorne  v.  McYeagh,  75  111.  81 ;  C,  B.  &  Q.  R  R  Co.  v.  Grif- 
fin,  68  111.  499 ;  Am.  Ins.  Co.  v.  Crawford,  89  111.  62 ;  Cushmai) 
V.  Cogswell,  86  111.  62 ;  Wabash  Ky.  Co.  v.  Henks,  91  111.  406 ; 
Mendota  v.  Fay,  1  111.  App.  418. 

Where  a  verdict  is  against  the  weight  of  evidence,  or  is  too 
large,  or  the  evidence  is  conflicting,  and  the  instructions  for 
plaintiffs  had  a  tendency  to  mislead  the  jury,  the  judgment 
will  be  reversed.  Adams  v.  Smith,  58  111.  417 ;  Carter  v.  Carter 
62  111.  439;  Herrick  v.  Gary,  65  111.  101;  Frautz  v.  Kose,  bd 
111.  590;  Cushman  v.  Cogswell,  86  111.  62. 

Messrs.  R.  N.  Botsfoed  and  Hopkins,  Aldrich  &  Thatcher, 
for  appellees. 

The  instructions  as  a  whole,  fairly  and  con'ectly  stated  the 
law  of  the  case.  At  least  the  defendant  has  no  ground  of 
complaint  on  that  score. 

Complaint  is  made  that  the  second  instruction  given  for  the 
plaintiffs  is  not  the  law.  Standing  alone,  the  criticism  of  coun- 
sel for  the  defendant  upon  it  may  be  just;  but  the  court  should 
bear  in  mind  that  all  through  the  trial,  witnesses,  both  on  the 
direct  and  cross-examinations,  with  one  or  two  exceptions,  were 
closely  directed  to  the  damages  as  affecting  the  market  value 
of  the  property  by  the  improvement.  All  the  other  instruc- 
tions given  on  both  sides  kept  this  fact  prominently  in  view. 

If  all  the  instructions  are  considered,  it  will  be  found  that 
the  prominent,  positive  and  controlling  idea  all  through  them 
is  to  direct  the  jury  with  unerring  certainty  to  the  proper 
measure  of  damages. 

In  criminal  cases  the  Supreme  Court  holds  that  **it  is  sulfi- 
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cient  when  the  instructions,  considered  as  a  whole,  substan- 
tially present  tlie  law  of  the  case  fairly  to  the  jury."  Kitzman 
v.  People,  110  111.362;  and  this  has  been  the  rule  in  civil 
cases,  Gilchrist  v.  Gilchrist,  76  111.  281;  Lovenguth  v.  City  of 
Blooinington,  71  111.  238. 

There  was  no  pretense  on  the  trial,  nor  does  the  record  show 
that  any  special  benefit  to  the  public  generally  or  other  prop- 
erty owners  on  this  sti'eet,  was  sworn  to  by  any  witness  who 
testified  in  the  case. 

On  the  other  hand  it  is  claimed,  and  the  proof  is,  that  plaint- 
iflfs'  property  was  specially  damaged  and  depreciated  in  its 
market  value  by  the  grading,  and  these  were  the  only  damages 
claimed  on  the  ti*ial  or  sought  to  be  recovered  for. 

Welch,  J.  This  was  a  suit  brought  by  the  appellees,  as 
owners  of  a  lot  on  State  Street,  in  the  Town  of  Geneva,  to  re- 
cover damages  claimed  to  have  been  caused  to  the  premises  by 
the  grading  of  State  Street  and  lowering  the  sidewalk  in  front 
of  the  premises.  A  verdict  for  the  sum  of  $725  for  appellees 
was  rendered  by  the  jury.  A  remittitur  of  $325  was  entered  by 
the  appellees,  and  judgment  entered  for  the  sum  of  $400  and 
costs,  from  which  this  appeal  is  taken.  Various  errors  are 
assigned.  Art.  2,  Sec.  13,  of  our  present  Constitution,  declares 
that  private  property  shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation.  The  property  in  this  case 
was  private  and  the  improvement  being  made  was  for  public  use, 
and  if  the  appellees'  property  was  damaged  thereby,  they  are 
entitled  to  just  compensation  for  such  damages.  The  question 
then  presents  itself,  what  was  the  measure  of  damages?  In  the 
case  of  Shawneetown  v.  Mason,  82  111.  337,  it  was  said:  "  The 
true  question  is,  whether  the  property  was  injured  by  the  im- 
provement; if  not,  then  there  is  no  damage^  and  can  be  no 
recovery.  If  there  is,  then  the  recovery  must  be  measured 
by  the  extent  of  the  loss.  If  the  property  is  worth  as  much 
after  the  improvement  as  before,  then  there  is  no  damage 
done  the  property.  If  the  benefits  received  from  making  the 
improvement  are  equal  to  or  greater  than  the  loss,  then  the 
property  is  not  damaged  for  public  use.     We  apprehend  that 
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thei'e  can  be  no  damage  to  property  without  a  pecuniary  loss. 
City  of  Elgin  v.  Eaton,  83  111.  535.  "  The  jury  should  always 
in  such  cases  take  into  consideration  the  special  benefits,  in 
contradistinction  to  the  benefits  to  the  public  in  general." 
There  was  in  this  case  a  sharp  conflict  in  the  evidence  on  the 
question  as  to  the  amount  of  damages,  if  any,  sustained  by  the 
appellees.  In  such  a  case  the  law  should  be  accurately  stated 
in  the  instructions.  It  is  insisted  by  counsel  for  appellant 
that  the  second  instruction  given  for  appellees  ignored  the  idea 
of  any  special  benefits  to  appellees  being  considered  by  the 
jury.  And  the  jury  was  told  by  that  instruction  that  the  ap- 
pellees were  entitled  to  recover  for  all  damages  sustained,  if 
any,  over  and  above  the  benefits  to  the  public  generally.  The 
instruction  is  as  follows: 

2d.  The  court  further  instructs  the  jury  that  under  the 
law  of  this  State  as  it  was  at  the  time  said  grading  was  done 
on  State  Street,  private  property  could  not  be  taken  or  dam- 
aged for  the  benefit  of  the  public,  without  making  compensation 
therefor  to  the  owner  of  such  property.  Hence,  in  this  case,  if 
the  jury  believe  from  the  evidence  that  in  consequence  of  the 
grading  of  the  street  the  plaintiffs  were  damaged  over  and 
above  any  benefits  shared  by  them  with  the  public  generally, 
then  they  are  entitled  to  recover  in  this  action  for  such  damages, 
and  the  jury  should  so  find  and  fix  the  amount  by  their  ver- 
dict at  such  sum  as  the  proof  shows,  if  any,  they  are  entitled 
to  receive. 

It  is  conceded  by  counsel  for  a|)pe11ees  that  that  instruction 
standing  alone,  the  criticism  of  counsel  for  appellant  upon  it 
may  be  just.  It  is  insisted  that  the  eighth  instruction  given  for 
appellees  cured  the  error  in  the  second.  The  eighth  instruc- 
tion is  as  follows  :  Eighth.  The  question  for  the  jury  in  this 
case  is,  were  the  premises  of  the  plaintiffs  damaged  by  the 
grading  of  State  Streert?  and  if  the  jury  believe  from  the  evi- 
dence that  said  premises  by  reason  of  such  grading  were  dam- 
aged over  and  above  any  benefits  received  by  such  grading, 
and  that  such  damages  are  permanent  and  substantial  damages 
to  said  premises,  then  the  jury  should  find  for  the  plaintiffs 
such  a  sum  as  the  proofs  show  they  have  sustained,  not  ex- 
ceeding the  amount  claimed  in  the  declaration. 
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What  benefits  are  referred  to  in  tb  is  instruction  is  not 
stated.  The  jYiry  would  naturally  infer  that  the  benefits  re- 
ferred to  meant  the  same  as  stated  in  the  second  instruction, 
supra^  to  wit:  "Benefits  to  the  public  generally."  The  right 
of  the  jury  to  regaixi  special  benefits  to  the  property  as  against 
any  claim  for  damages,  is  not  distinctly  stated  in  any  of  the  in- 
structions given  for  appellees.  It  is,  however,  insisted  by 
counsel  for  appellees  tliat  it  is  sufficient  when  the  insti*uctions, 
taken  as  a  whole,  substantially  present  the  law  of  the  case  to 
the  jury,  and  we  are  referred  to  the  following  authorities : 
Lovenguth  v.  City  of  Bloomington,  71  111.  238;  Gilchrist  v. 
Gilchrist,  76  HI.  281;  Kitzman  v.  People,  110  111.  362.  The 
rule  announced  in  71  111.  238,  was :  "  A  judgment  will  not  be 
reversed  on  account  of  an  instruction  given  which  is  not  ap- 
plicable to  the  case,  when  it  appears  it  could  do  no  harm,  and 
the  party  objecting  to  it  has  not  been  prejudiced  by  it," .  The 
rule  announced  in  76  111.  281,  was:  "  Although  there  may  be 
objections  to  part  of  the  instructions  given  when  c]*iticised, 
yet  if  taking  them  together  as  a  whole  the  law  of  the  case  is 
fairly  presented  and  justice  is  done  by  the  verdict,  the  judg- 
ment will  not  be  reversed." 

The  same  rule  as  in  76  111.  281,  is  announced  in  Ritzman  v. 
People,  110  111.  362.  We  do  not  understand  the  authorities 
above  to  conflict  with  tlie  rule  announced  by  the  Appellate  and 
Supreme  Court  of  the  Stjvte. 

Where  the  testimony  in  a  case  is  conflicting,  the  instructions 
should  be  accurate,  clear  and  perspicuous.  It  is  not  sufficient 
that  the  necessary  qualifications  of  them  may  be  found  in  the 
instructions  given  for  the  opposite  party.  Village  of  Warren 
V.  Wright,  3  III  App.  602  ;  Ilarvey,  Wolfe  &  Co.  v.  Miles, 
16  111.  App.  533 ;  Peoria  &  Pekin  Union  Ry.  Co.  v.  O'Brien, 
18  m.  App.  28;  Denman  v.  Bloomer,  11  111.  177;  Keokuk 
Packet  Co.  v.  Henry,  50  111.  264 ;  I.  6.  R.  R.  Co.  v.  Maffit, 
67  111.  431 ;  Cushman  v.  Cogswell,  86  LI.  62 ;  Wabash  Ry.  Go. 
V.  Heriks,  91  111.  406.  Under  the  rule  as  announced  in  the 
authorities,  supra^  this  judgment  must  be  reversed  for  the  error 
of  the  Circuit  Court  in  giving  second  instmction  for  appellees. 

We  do  not  deem  it  proper  to  comment  upon  the  evidence 
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further  than  to  say  it  was  highly  conflicting.  We  do  not  con- 
sider the  objections  to  the  admission  of  evidence  well  taken. 
For  the  errors  herein  indicated  this  judgment  is  reversed  and 
cause  remanded. 

Heversed  and  remanded. 


City  op  Aurora  ^  ^  - 

V.  \2l     459 

Benjamin  F.  Parks, 


Municipal  Corporations — Sidewalks — Personal  Injuries  Caused  hy  Slip- 
ping on  Snow  and  Ice — Liabilittf —Instructions — Where  Great  Accuracy  is 
Required, 

1.  To  render  a  municipal  corporation  liable  for  personal  injuries  caused 
by  slipping  on  snow  and  ice  on  its  sidewalk,  the  ice  and  snow  must  have 
accumulated  to  such  an  extent  as  to  cause  an  obstruction.  Mere  «lipperi- 
ness  and  unevenness,  caused  by  tramping,  thawing  and  freezing,  where  the 
ice  and  snow  has  not  accumulated  to  such^an  extent  as  to  make  it  an  obstruc- 
tiouy  does  not  create  a  liability. 

2.  Wliere  the  testimony  is  conflicting,  the  instructions  should  be  accurate 
and  clear. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
Chables  Ejbllum,  Judge,  presiding. 

Messrs.  Chaeles  Wheaton  and  C.  L.  Allen,  for  appellant. 

A  city  is  not  required  to  have  its  sidewalks  so  constructed 
or  kept  in  such  condition  as  to  secure  immunity  from  injury  in 
using  them,  nor  is  it  bound  to  employ  the  utmost  care  and 
exertion  to  that  end.  It  is  only  required  to  see  that  its  side- 
walks are  reasonably  safe  for  ])ersons  exercising  ordinary  care 
and  caution  in  using  them.  City  of  Chicago  v.  McGiven,  73 
III.  347;  Chicago  v.  Bixby,  84:  HI.  82;  City  of  Macomb  v. 
Smithers,  6  111.  App.  470. 
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A  city  is  not  an  insurer  against  accidents.  City  of  Chicago 
V.  Bixby,  84  111.  82  ;  Gibson  v.  Johnson,  4  111.  App.  288 ;  City 
of  Macomb  v.  Smithers,  6  III,  App.  470. 

Obstructions  or  defects  in  the  streets  or  sidewalks  of  a  town 
or  city,  to  make  the  corporation  liable  for  injury  occasioned 
thereby,  must  be  of  such  a  nature  that  they  are  in  themselves 
dangerous  and  can  not  be  readily  detected,  or  such  that  a  per- 
son exei'cising  ordinary  prudence  can  not  avoid  danger  or 
injury  in  passing  over  them.  City  of  Quincy  v.  Barker,  81 
111.  300. 

The  mere  slipperiness  of  a  sidewalk,  occasioned  by  ice  or 
snow,  not  being  accumulated  so  as  to  constitute  an  obstruction, 
is  not  such  a  defect  as  will  make  the  city  liable  for  damages 
occasioned  thereby.  City  of  Chicago  v.  McGiven,  78  HI.  347; 
Village  of  Gibson  v.  Johnson,  4  111.  App.  288 ;  City  of  Ma- 
comb V.  Smithers,  6  111.  App.  370. 

A  corporation  is  not  liable  for  injuries  occasioned  by  slip- 
ping on  ice  or  snow  on  sidewalks,  unless  the  walks  have  be- 
come notoriously  dangerous  thereby.  Stanton  v.  Springfield, 
12  Allen,  566 ;  Nason  v.  Boston,  14  Allen,  501 ;  Stone  v.  Hub- 
bardstown,  100  Mass.  50 ;  Smyth  v.  Bangor,  72  Me.  249  ;  Lan- 
dolt  V.  Norwich,  37  Conn.  615 ;  Borough  of  Mauch  Chunk  v. 
Kline,  100  Pa.  St.  119 ;  .Cook  v.  Milwaukee,  24  Wis.  270 ;  Ward 
V.  Jefferson,  24  Wis.  342. 

A  small  ridge  of  snow  and  ice  of  inconsiderable  size  is  not  an 
obstruction,  within  the  meaning  of  the  law.  Street  v.  Hol- 
yoke,  105  Mass.  32  ;  Mauch  Chunk  v.  Kline,  100  Pa.  St.  119. 

In  a  case  where  the  evidenciB  is  conflicting  the  fact  that  the 
law  is  accurately  stated  on  one  side  will  not  obviate  errors  in  in- 
structions given  on  the  other  side.  1.  C.  R.  K.  Co.  v.  Maffit^  67 
m.  431 ;  Village  of  Warren  v.  Wright,  3  HI.  App.  602. 

Each  instruction  must  be  in  itself  correct  in  this  class  of  cases. 
Tillage  of  WaiTen  v.  Wright,  3  111.  App.  602 ;  C.  &  A.  R  R 
Co.  v.  Murray,  62  IlL  326 ;  Baldwin  v.  Killian,  63  111.  550  ;  C, 
B.  &  Q.  R  R  Co.  V.  Payne,  49  111.  449  ;  Quinn  v.  Donovan, 
85  111.  194 ;  ni.  Linen  Co.  v.  Hough,  91  HI.  63 ;  Joliet  v. 
Walker,  7  Bl.  App.  267. 
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Messrs.  E.  N.  Botsford,  T.  C.  Moobb  and  N.  J.  Aldrich, 
for  appellee. 

The  burden  was  upon  the  City  of  Aurora  to  maintain  side- 
walks and  keep  them  from  being  obstructed,  and  in  such  a 
condition  that  a  person  using  ordinary  care  and  prudence  could 
pass  over  them  in  safety.  The  Supreme  Court  of  this  State 
has  in  a  number  of  cases  held  that  such  was  the  rule  of  law; 
and  also,  that  if  the  sidewalk  was  dangerous  and  appellee 
was  using  ordinary  care  in  passing  over  it,. and  was  injured 
while  BO  doing,  the  appellant  is  liable  to  the  full  extent  of 
such  injury.  And  the  law  is  so  well  settled  that  it  hardly 
seems  necessary  to  quote  any  cases,  but  we  will  suggest  the 
following:  Centralia  v.  Scott,  69  111.  129;  Sterling  v.  Thomas, 
60  111.  264;  Bloomington  v.  Bay,  42  111.  503;  Champaign  v. 
Patterson,  60  111.  61;  Aurora  v.  Pulfer,  56  111.  270;  Aurora 
V.  Dale,  90  Bl.  46;  Aurora  v.  Hillman,  90  Bl.  61. 

It  is  the  duty  of  the  City  of  Aurora  to  keep  its  sidewalks 
free  from  obstructions  by  snow  and  ice  that  impede  travel  and 
render  them  dangerous,  and  the  occupants  or  owners  of  ad- 
joining premises  can  not  be  compelled  to  keep  the  walks  in 
front  thereof  free  from  snow  and  ice.  Gridly  v.  Blooming- 
ton,  88  Bl.  554;  City  of  Chicago  v.  O'Brien,  111  111.  532. 

Aside  from  the  decisions  in  our  own  State,  the  following 
cases  have  determined  the  liability  of  cities  to  persons  falling 
from  icy  sidewalks,  so  formed  by  the  freezing  of  melted  snow, 
making  a  rough  and  uneven  surface.  McSully  v.  Boston,  113 
Mass.  603;  Cook  v.  Milwaukee,  24  Wis.  270;  Luther  v.  Wor- 
cester, 97  Mass.  268;  Hutchins  v.  Boston,  97  Mass.  272;  Hall 
V.  Lowell,  10  Cush.  260;  Shea  v.  Lowell,  10  Allen,  136;  Payne 
V.  Lowell,  10  Allen,  147;  Providence  v.  Clapp,  17  How.  164. 

Although  an  instruction  considered  by  itself  is  too  general, 
yet  if  properly  limited  by  others  given  on  the  other  side,  so 
that  it  is  not  probable  it  could  have  misled  the  jury,  judgment 
will  not  be  reversed  on  account  of  such  instruction.  Kendall 
V.  Brown,  86  Bl.  387;  Skiles  v.  Canithers,  88  Bl.  458;  Ed- 
wards X,  Cary,  60  Mo.  572;  T.,  W.  &  W.  By.  Co.  v.  Ingraham, 
77  Bl.  309. 
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Welch,  J.  This  was  an  action  brought  by  the  appellee 
against  appellant  to  recover  damages  for  an  injury  received 
by  him  from  a  fall  upon  one  of  the  appellant's  sidewalks  on 
the  evening  of  the  6th  of  January,  1884.  There  was  a  ver- 
dict for  the  appellee  for  |5,000.  Motion  for  a  new  ti'ial; 
motion  overruled  and  judgment,  from  which  this  appeal  is 
taken :  various  errors  are  assigned. 

The  appellee  in  his  declaration  avei*s  that  the  appellant,  in 
gross  violation  of  its  duty,  permitted  snow  and  ice  to  accumu- 
late on  its  sidewalk,  near  the  comer  of  Galena  and  Kiver 
Streets,  on  the  west  side  of  Kiver  Street,  bo  as  to  form  an  ob- 
struction and  become  dangerous  to  travel ;  that  he.  in  passing 
over  and  along  said  sidewalk,  at  about  7  o'clock  p.  m.,  Jan- 
uary 6,  1884,  in  the  exercise  of  reasonable  care  and  caution, 
fell,  by  reason  of  the  accumulation  of  ice  and  snow  thereon, 
and  injured  his  left  hip  and  the  sciatic  nerve  thereof  perma- 
nentlv.  There  is  no  defect  in  the  construction  of  the  walk 
claimed.  The  evidence  shows  that  the  walk,  where  the  ap- 
pellant fell,  was  much  used ;  that  the  appellee  had,  during  the 
month  of  December,  and  up  to  the  time  he  fell,  passed  over 
that  walk  from  four  to  five  times  daily,  and  on  the  day  he  fell 
had  passed  over  it  five  times;  and  that  during  the  month  of 
December  and  up  to  the  6th  of  January  there  had  been  a  snow 
fall  of  twenty-three  and  three-tenths  inches.  The  evidence  in 
regard  to  tlio  amount  of  snow  and  ice  that  had  accumulated  on 
the  sidewalk  was  conflicting.  The  evidence  on  the  part  of  the 
appellant  tended  to  show  that  there  was  not  snow  or  ice  upon  the 
walk  sufficient  to  cause  an  obstruction  to  travel;  that  there 
might  have  been  an  inch  as  stated  by  some,  and,  as  stated  by 
othera,  a  ^^  thin  coating  of  ice  and  snow  was  formed  upon  the 
walk  of  the  thickness  of  a  boot  sole."  All  of  these  witnesses 
had  passed  over  this  walk  several  times  daily.  Some  of  the 
evidence  on  the  part  of  appellee  tended  to  show  that  the  snow 
as  it  fell  was  packed  down  by  pedestrians  until  it  became 
smooth,  icy  and  slippery,  with  little  knolls  worn  smooth,  and 
that  there  was  from  two  to  three  inches  of  snow  in  the  center 
of  the  walk.  If  this  was  the  condition  of  the  walk  there  was 
no  liability  on  the  part  of  appellant     Yet,  under  the  4th  and 
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5th  instructions  given  for  the  appellee  the  jnrj  may  have 
believed  that  this  was  the  condition  of  the  walk,  and  have  been 
justified  under  these  instructions  to  iind  for  the  appellee. 
The  instructions  were  as  follows  : 

4th.  "  If  the  jury  believe  from  the  evidence  that  the 
plaintiff  was  injui'ed  by  reason  of  the  defendant  negligently 
failing  to  keep  the  sidewalk  in  question  in  a  reasonably  safe 
condition  for  travel  over  the  same  but  allowed  snow  and  ice 
to  accumulate  thereon,  so  as  to  make  the  same  unsafe  and 
dangerous  to  persons  using  ordinary  care  and  prudence 
having  occasion  to  pass  over  the  same,  and  suffered  the  same 
to  so  remain,  with  notice  thei'eof,  or  for  such  length  of  time 
as  by  proper  care  and  diligence  they  might  have  known  of  its 
condition,  then  the  city  is  liable  in  this  action,  and  the  jury 
should  so  tind." 

6th.  "If  the  jury  believe  from  the  evidence  that  the  side- 
walk in  controversy,  at  the  point  where  the  alleged  injury 
occurred,  on  the  6th  day  of  January,  A.  D.  1884,  the  time 
when  said  injury  occuiTed,  had  become  dangerous  from  depos- 
its of  ice  and  snow,  and  the  surface  of  said  walk  had  become 
rough  and  uneven  on  account  thereof,  and  that  such  had  been 
the  condition  for  an  unreasonable  length  of  time  before  the 
alleged  injury,  and  was  so  at  the  time  of  the  injury,  and  that 
plaintiff,  while  passing  over  the  same,  and  in  the  exercise  of 
ordinary  care  and  prudence,  slipped  and  fell  and  injured  his 
leg  or  hip,  then  the  plaintiff  is  entitled  to  I'ecover  damages 
for  such  injury,  and  the  jury  should  so  find." 

They  authorized  the  jury  to  find  for  appellee,  if  the 
sidewalk  was  unsafe  and  dangerous  from  ice  and  snow  accumu- 
lated thereon,  even  though  it  had  not  accumulated  to  the 
extent  to  cause  an  obstruction.  There  may  have  been  suffi- 
cient ice  and  snow  on  the  walk  to  make  it  slippery,  rough, 
uneven,  dangerous  and  unsafe,  and  yet  the  appellant  not  be 
liable.  To  render  the  appellant  liable,  the  ice  and  snow  must 
have  accumulated  to  such  an  extent  as  to  cause  an  obstruction. 
Mere  slipperinessand  unevenness  caused  by  the  tramping,  thaw- 
ing and  freezing,  where  the  ice  and  snow  has  not  accumulated 
to  such  an  extent  as  to  make  it  an  obsti'uction^  docs  not  create 
a  liabilitv. 
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These  instructions  are  in  conflict  with  the  rule  announced 
by  the  Appellate  and  Supreme  Courts  of  this  State.  The 
Village  of  Gibson  v.  Johnson,  4  111.  App.  288;  City  of  Macomb 
V.  Smithers,  6  LI.  App.  47;  City  of  Chicago  v.  McGiven, 
78  111.  347;  City  of  Quincy  v.  Barker,  81  111.  300;  City  of 
Chicago  V.  Bixby,  34  111.  82.  They  should  not  have  been 
given. 

The  evidence  being  conflicting,  the  law  should  have  been 
accurately  stated.  HI.  Central  R.  R  Co.  v.  Maffit,  67  III. 
431;  Village  of , Warren  v.  Wright,  3  111.  App.  602. 

It  is  also  insisted  by  the  appellant  that  the  damages  are  ex- 
cessive. We  do  not  feel  called  upon  to  examine  or  discuss 
that  question,  as  this  case  will  have  to  be  re-tried.  For  the 
en*ors  indicated,  the  judgment  is  reversed  and  cause  remanded, 
and  venire  de  novo  awarded. 

Beversed  and  remanded. 


Lester  P.  Wood 

V. 

John  Clark  et  al. 


Replevin — Sale,  hy  Agent  qfDehtor  in  Failing  Circumstaneea,  to  Sureties 
— Prefereneea — Authority  of  Agent — Construction  qf  Contract — Contingency 
— Fraud—Instructions — Practice. 

1.  Fraud  is  not  to  be  presumed  but  must  be  proved  by  facts  and  circum- 
stances in  the  case.  The  law  presumes  any  business  transaction  to  be  honest 
until  the  contrary  is  shown. 

2.  It  is  not  error  to  refuse  an  instruction  though  it  may  contain  a  correct 
proposition,  when  its  substance  is  contained  in  another  instruction,  given  at 
the  instance  of  the  same  party. 

3.  In  an  action  of  replevin,  brought  by  certain  creditors  of  the  original 
owner  of  goods  claimed  by  them  as  purchasers  from  the  agent  of  said  owner, 
against  an  officer  who  holds  under  writn  of  attachment  sued  out  by  other 
creditors  of  said  owner,  it  is  held:  That  the  agent  was  authorized  to  make 
any  disposition  of  the  property  which  his  principal  might  have  made;  that 
the  principal,  though  in  failing  circumstances,  might  in  good  faith  have  pre- 
ferred particular  creditors,  and  made  a  sale  to  them  in  consideration  of 
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claimfi;  tha^  he  mi^ht  have  jpiven  preference  to  his  Bureties  upon  their  obli- 
gations; that  said  sureties  had  the  right  to  secure  paym'^nt  of  their  obliga- 
tions in  preterence  to  other  creditors;  that  the  contract  of  sale  made  by 
the  agent  was  subject  only  to  the  contingency  of  other  creditors  successfully 
contesting  it;  that  the  evidence  does  not  show  said  transaction  to  have  been 
fraudulent  or  entered  into  with  the  intent  to  hinder  and  delay  creditors,  and 
that  there  was  no  error  in  giving  or  refusing  instructions. 

[Opinion  filed  December  11, 1886.] 

Appeal  from  the  Circuit  Court  of  De  Kalb  County;  the 
Hon.  C.  W.  TJpTON,  Judge,  presiding. 

Statement  of  the  case  by  Welch,  J.  Peter  H.  Evans,  prior 
and  up  to  the  29th  day  of  January,  1885,  had  been  engaged 
in  the  sale  of  agricultural  implements,  wagons,  sewing  ma- 
chines, himber,  etc.,  at  Somonauk  in  DcKalb  County,  Illinois. 
During  the  time  he  was  thus  doing  business  he  had  procured 
John  Clark  and  Stephen  D.  Wright,  two  of  the  appellees,  to 
sign  notes  for  him  as  sureties.  Clark  liad  signed  three  note?, 
each  for  the  sum  of  Ji875,  and  interest,  payable  to  John  Mc- 
Namara.  Wright  had  signed  as  suicty  for  him  a  note  for 
$1,000  and  interest,  payable  to  Anthony  Harmon.  Evans  had 
also  become  indebted  to  the  Somonauk  Bank  on  a  note  for 
$840  and  interest.  He  was  also  at  the  time  indebted  to  a 
number  of  othei*  parties,  among  them  the  attaching  creditors, 
The  McCormick  Hai-vesting  Machine  Coinpany,  J.  J.  Budlong 
&  Co.,  Kelley,  Rathbone  &  Co,  and  C.  C.  Tliompson  <fe 
WalkupCo.  On  the  29th  day  of  Jannai-y,  1885,  he  left  So- 
monauk,  leaving  his  brother,  John  F.  Evans,  in  full  charge  of 
his  business,  saying  to  him  when  he  left  that  he  was  in  a  bad 
condition  financially,  and  that  if  he  could  not  get  out  of  it  he 
wanted  to  be  sure  and  have  John  Clark  and  Stej)hen  D. 
Wright  secured  ;  tliat  if  he  did  not  make  satisfactory  arrange- 
ments in  Chicago  he  would  send  him  authority  from  there  to 
settle  up  his  business  satisfactory  to  his  wisl.es.  He  never 
returned  and  his  whereabouts  is  unknown.  On  the  31st  of 
January  he  sent  to  his  brother  from  Chicago  a  letter,  inclos'.?d 
in  which  was  the  following  paper,  which  is  marked  "  Exhibit  A." 

You  XXI  30 
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SoMONAUK,  Jan.  26,  1885. 
"  This  is  to  certify  that  ray  brother,   John  F.  Evans,  has 
my  consent  and  is  authorized   to   transact  all  of  my  business 
while  I  am  away,  and  I  shall  be  responsible  for  the  same. 

(Signed)  P.  H.  Evai^s." 

On  the  4th  of  February  John  Evans  met  with  John  Clark, 
Stephen  D.  Wright  and  Harrison  Wright  who  represented 
the  Somonauk  Bank  at  the  house  of  John  Clark.  The  meet- 
ing was  for  the  purpose  of  securing  John  Clark  and  Stephen 
D.  Wright  as  the  sureties  on  the  notes  of  P.  H.  Evans,  and 
to  secure  the  Somonauk  Bank  for  the  note  due  from  P.  H. 
Evans.  The  amount  of  the  notes  and  interest  which  was  to 
be  secured  amounted  to  the  sum  of  $4,197.  The  amount  of 
the  property  turned  over  to  the  appellees  by  John  F.  Evans 
for  P.  H.  Evans  at  the  invoice  price  was  $4,696.86.  The  sum 
of  $600  was  deducted  from  the  invoice  price,  owing  to  the  un* 
salable  character  of  a  large  amount  of  the  property.  A  bill 
of  sale  was  given  to  the  appellees  for  the  property  thus 
turned  out,  signed  P.  H.  Evans,  by  John  F.  Evans,  agent. 

The  property  was  taken  possession  of  by  the  appellees  the 
next  morning,  and  was  in  their  possession  when  seized  by  the 
appellant  under  writs  of  attachment  on  the  7th  day  of  Febru- 
ary. 

Messrs.  John  L.  Pratt,  A.  J.  Hopkins,  N*.  J.  Aldbich  and 
F.  H.  Thatcheb,  for  appellant. 

Messrs.  Charles  Whbaton  and  Luthkb  Lowell,  for  appel- 
lees. 

Welch,  J.  Tliis  was  an  action  of  replevin,  by  appellees 
against  the  appellant,  to  recover  this  property.  Appellant 
jdled  several  pleas :  Non  cepit^  non  detinet^  property  in  P.  11. 
Evans,  and  justification  as  Sheriff  under  writs  of  attachment. 
Keplications  were  filed  to  the  pleas.  Trial,  verdict  for  the 
appellees  and  judgment  on  the  verdict.  From  which  judg- 
ment this  appeal  is  taken,  and  various  errors  are  assi^^ed. 

The  question  in  controversy  in  this  case  is,  as  to  who  was 
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entitled  to  the  property.  It  is  insisted  by  the  counsel  for  the 
appellant  that  John  F.  Evans  did  not  have  authority  to  dis- 
pose of  this  property  to  the  appellees  in  the  manner  that  he 
did,  and  that  the  ti*ansaction  was  fraadulcnt,  and  was  made  to 
hinder  and  delay  the  creditor  of  P.  H.  Evans.  There  seems 
to  have  been  two  directions  given  by  P.  H.  Evans  to  John  F. 
Evans,  one  verbally,  the  other  in  writing. 

John  F.  Evans  states  that  at  the  time  his  brother,  P.  H. 
Evans,  left  him  in  charge  of  his  business,  he  told  him  of  notes 
signed  by  him,  on  three  of  which  John  Clark  was  surety,  and 
on  one  of  which  Stephen  D.  Wright  was  surety,  and  that  he 
was  in  a  bad  condition  financially,  and  that  if  he  conld  not  get 
out  of  it  he  wanted  to  be  sure  and  have  John  Clark  and 
Stephen  D.  Wright  secured,  and  that  he  had  a  paper  written 
out,  which,  if  he  did  not  make  the  arrangement  in  Chicago 
satisfactorily,  he  would  send  him  the  paper,  so  that  he  could 
have  authority  to  settle  up  his  business  satisfactorily.  That 
he  told  him  to  be  sure  and  secure  these  two  paities,  then  settle 
with  the  rest  of  them  the  best  he  could.  The  written  author- 
ity is  that  contained  in  exhibit  "  A."  We  hold  that  under 
the  authority  given  by  P.  H.  Evans  to  John  F.  Evans,  that 
John  F.  Evans  had  a  legal  right  to  make  any  disposition  of 
the  property  of  P.  H.  Evans  that  P.  H.  Evans  could  have 
made  himself.  He  was  made  his  general  agent,  and  left  in 
full  possession  and  control  of  the  business  and  property.  Hei 
had  verbal  directions  and  authority  what  to  do  in  regard 
to  the  scireties  of  P.  H.  Evans  and  his  creditors.  He  had  also 
full  powers  confeiTcd  by  the  written  authority  contained  in 
the  exhibit  '*  A."  P.  H.  Evans  had  the  legal  right,  acting  in 
good  faith,  to  prefer  a  particular  creditor,  and  to  have  made  a 
sale  to  a  creditor  who  was  seeking  to  secure  his  debt  in  good 
faith  in  preference  to  other  creditors  of  his.  Morris  v.  Till- 
son,  81  HI.  COT.  He  had  the  right  to  have  given  preference 
to  a  surety  upon  his  obligation.  Nicholas  Welsch  et  al.  v. 
Anton  Werschem,  92  111.  116.  There  is  no  question  as  to  the 
lonafide  character  of  their  claims  and  demands.  Clark  and 
Wright  were  his  sureties  to  the  extent  claimed,  and  his  in- 
debtedness to  the  Somonauk  Bank  was  of  the  amount  claimed. 
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The  appellees  had  the  right  to  be  secured  or  paid  in  prefer- 
ence to  any  other  of  the  creditors  of  P.  H.  Evans,  and  P.  H. 
Evans  or  his  agent,  John  F.  Evans,  had  the  right  to  secure  or 
pay  them  in  preference  to  any  of  the  creditors. 

Was  the  transaction  fraudulent  and  done  f(Mr  the  purpose  of 
hindering  and  delaying  the  creditors  of  P.  EL  Evans  I  We 
have  held  that  the  claims  were  bona  fide^  and  that  the  appel- 
lees had  the  right  to  be  secured  or  paid.  Was  the  propeii;y 
turned  out  for  the  real  purpose  of  paying  or  securing  them  ? 
The  value  was  fixed  to  each  article  of  property  turned  over, 
at  the  original  invoice  price,  and  aftor  an  amount  equal  to  that 
of  appellees'  demands  was  reached  it  was  insisted  by  John  F. 
Evans  that  appellees  should  accept  that  amount.  They  re- 
fused, and  Clark  told  him  that  he  would  be  willing  to  give 
$1,000  if  any  one  would  let  him  out  of  it  sooner  than  take  any 
of  the  property.  It  was  then  agreed  that  they  should  have 
the  property  at  the  invoice  price,  to  the  amount  of  $500  more 
than  their  claims  amounted  to,  for  the  reason  as  stated  ^^  that  a 
large  amount  of  the  stuff  was  unsalable." 

This  property  was  received  and  accepted  by  the  appellees 
on  these  terms. 

"  We  hereby  agree  that  if  the  title  to  the  property  this  day 
sold  us  by  P.  H.  Evans,  per  his  agent,  John  F.  Evans,  shall 
remain  in  us  and  not  be  replevied  or  attached,  or  levied  upon 
by  other  creditors  of  P.  H.  Evans,  or  said  sale  to  ns  declared 
void  by  a  jury  or  the  courts,  that  we  will  as  soon  as  all  of  said 
property  shall  have  been  sold  by  us,  deliver  to  said  P.  H. 
Evans  three  notes,  signed  by  John  Clark  as  surety  with  said 
Evans,  now  amounting  to  $2,835;  also,  one  note  signed  by  S. 
D.  Wright,  as  surety  with  said  Evans,  now  amounting  to 
$1,007;  and  also  one  note  in  the  Somonauk  Bank,  now  amount- 
ing to  $355,  signed  by  P.  H.  Evans  and  John  McNamara. 

John  Clark, 
S.  D.  Wright, 
John  Clark,  President, 
for  Somonauk  Bank. 

Somonauk,  III.,  Feb.  4, 1885." 

This  differs  from  a  technical  pledge  only  in  the  fact  that 
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there  was  to  be  no  redemption  by  tlie  person  turning  out  tbe 
property,  and  in  case  of  the  contingency  mentioned  in  the 
writing  not  happening,  the  property  was  to  be  taken  in  full 
liquidation  of  tlie  debt,  and  notes  given  up  for  which  it  was 
turned  out.  It  provides  that  as  soon  as  all  the  propei'ty  shall 
have  been  sold  the  notes  were  to  be  delivered  up. 

It  is  insisted  by  counsel  for  appellant,  that  by  the  terms  of 
this  contract,  if  any  other  creditor  replevied  or  attached  the 
goods  now  in  controversy,  it  was  no  sale,  and  the  property  re- 
verted to  P.  H.  Evans.  We  hold  that  the  contract  is  suscepti- 
ble of  no  such  construction;  the  construction  to  be  given  to 
the  conti-act  is,  that  if  the  appellees  should  not  be  deprived  of 
the  title  to  the  property,  but  the  title  should  remain  in  them, 
and  they  should  have  the  benefit  of  the  property  or  its  pro- 
ceeds, then  the  notes  were  to  bo  given  up,  and  they  were  to 
take  the  property  for  the  amount  of  the  claims.  There,  was 
but  one  contingency,  and  that  was  that  the  property  should 
not  be  taken  away  from  them  and  they  deprived  of  the  bene- 
fits of  it. 

We  are  unable  to  perceive  from  the  evidence  in  this  record 
that  this  ti'ansaction  was  fraudulent,  or  entered  into  with  the 
intent  to  hinder  and  delay  the  creditors  of  P.  H.  Evans.  This 
was  a  proper  question  for  the  jury,  and  we  concur  in  the  con- 
clusion reached  by  them.  It  is  further  insisted  by  counsel  for 
appellant  that  the  court  eiTcd  in  giving  the  fourth,  fifth  and 
seventh  instinictions  for  the  appellees,  and  refusing  certain  in- 
structions asked  by  appellant.  We  will  consider  the  fourth 
and  seventh  instructions  given  for  the  appellees  together,  as 
they  each  involve  tlie  question  of  authority.  The  seventh  was 
predicated  on  the  paper  marked  "Exhibit  A,"  and  the  jury  was 
told  that  that  paper  authorized  John  F.  Evans  to  transact  all 
of  the  business  of  P.  H.  Evans,  and  that  under  that  authority 
John  F.  Evans  would  have  a  right  to  pay  or  secure  the  cred- 
itors of  P.  H.  Evans,  the  same  as  P.  H.  Evans  would  if  he  was 
transacting  the  business,  and  the  fourth  instruction  directed 
the  jury  that  if  they  believed  John  F.  Evans  had  authority 
from  P.  H.  Evans  to  attend  generally  to  his  business,  that  that 
was  sufficient  authority  to  make  the  disposition  of  the  prop- 
ertv  he  did. 
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These  instructions  are  in  harmony  with  what  we  have  here- 
tofore said  in  regard  to  the  authority  given  by  P.  H.  Evans  to 
John  F.  Evans,  and  what  John  F.  Evans  had  the  right  to  do 
under  that  authority.  There  was  no  error  in  giving  them. 
The  lifth  instruction  in  eflfect  informed  the  jury  that  fraud  is 
not  to  be  presumed,  but  must  be  proved  by  facts  and  cir- 
cumstimces  in  tlie  case,  and  the  law  presumes  any  business 
transaction  to  be  honest  until  the  contrary  is  shown  by  proof 
or  circumstances  proven  in  evidence.  Tliis  instruction  an- 
nounced the  law  correctly.  Appellants  could  not  have  baea 
injured  by  said  instruction  under  the  evidence  in  this  ease,  as 
there  was  no  evidence  tending  to  show  fraud.  The  first  and 
fifth  instructions  refused  for  appellant,  gave  this  instruction 
to  the  paper  signed  by  the  appellees  and  the  bill  of  sale  signed 
P.  H.  Evans,  by  John  F.  Evans  to  appellees,  that  on  the  levy 
of  the  attachments  set  up  by  appellant  that  the  appellees  were 
relieved  from  all  liability  to  pay  P.  H.  Evans  for  said  property, 
and  such  conveyance  became  and  was  void  as  to  attaching 
creditors.  We  do  not  feel  called  upon  to  say  more  tlian  we 
have  heretofore  said  as  to  the  proper  construction  of  said 
paper.  These  instructions  being  in  conflict  therewith,  we  hold 
that  they  were  correctly  refused. 

The  third  refused  instruction  for  appellant  was  properly  re- 
fused. There  was  no  evidence  on  which  to  base  the  question 
of  reasonable  time.  The  appellees  came  into  possession  of  the 
property  on  the  5th  day  of  February,  and  it  was  levied  on  by 
the  appellant  on  the  7th  of  February.  It  liad  only  been  in 
their  possession  two  days.  The  fourth  refused  instruction  for 
the  appellant,  so  far  as  it  announced  the  law,  had  been  given  in 
other  instructions,  and  the  same  may  be  said  of  the  sixth  refused 
instruction.  It  is  not  error  to  refuse  an  instruction  though  it 
may  contain  a  correct  proposition,  when  the  substance  of  it  is 
contained  in  another  instruction,  given  at  the  instance  of  the 
same  party.  Curtis  W.  Boylston  et  al.  v.  Samuel  Bain  et  al,, 
90  111.  283. 

There  was  no  error  in  the  giving  or  in  the  refusal  of  instruc- 
tions. The  law  was  correctly  given  to  the  jury.  The  verdict 
of  the  jury  gave  substantial  justice.    The  judgment  is  aflfu'med. 

Affirmed, 
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V. 

Bridget  E.  Cain* 

lAft  Insurance — Statements  as  to  Condifwn  and  Habits — Whether  Rep- 
resentations or  Warranties — Distinction — Review  of  Authorities — Instruc- 
tions— Practice — Examination  qf  Witness  out  of  Ordei' — Discretion. 

1.  In  an  action  upon  a  certificate  of  membership  in  a  mutual  aid  associ- 
p.tion,  it  is  held:  That  the  statements  made  by  the  insured  in  regard  to 
his  condition  and  habits  are  representations,  and  not  warranties;  that  it  is 
sufficient  if  they  were  made  in  good  faith,  although  some  one  or  more  of 
them  may  have  been  untrue,  and  that  there  was  no  error  in  the  refusal  of  the 
court  below  to  give  certain  instructions  which  treated  such  statements  as 
warranties. 

2.  An  instruction  asked  by  the  defendant  which  is  more  comprehensive 
tiian  any  of  his  pleau  should  be  refused. 

3.  Whether  the  examination  of  a  witness  shall  be  permitted  out  of  the 
usual  and  regular  or  Jer  is  within  the  discretion  of  the  trial  court. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Marshall  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Statement  of  the  case  by  Welch,  J.  This  was  an  action  of 
assumpsit  brought  by  appellee  against  appellant  upon  a  certifi- 
cate of  membership  issued  by  the  appellant  to  Thomas  W. 
Cain,  on  the  14th  day  of  May,  1883,  by  which  the  sum  of 
$2,500  was  to  be  paid  within  sixty  days  after  the  death  of  said 
Cain,  to  his  wife,  the  plaintiff  below  and  present  appellee. 

The  certificate  of  membership  at  its  conclusion  contains  the 
following  clause :  "  This  certificate  is  issued  upon  the  condi- 
tion that  the  said  Thomas  W.  Cain  ^hall  comply  with  the  con- 
stitution and  by-laws  of  this  association  and  that  the  statements 
in  the  application  for  this  certificate  are  true."  To  the  dec- 
laration the  appellant  filed  several  special  pleas,  in  which  it  was 
set  up  by  way  of  defense  that  the  certificate  issued  was  based 
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upon  the  application  in  writing  for  membership  in  the  said 
association  made  by  said  Thomas  W.  Cain,  in  which,  among 
other  tilings^  he  made  imtnie  representations  in  regard  to  his 
condition  and  habits  as  follows : 

1.  To  the  question,  do  you  believe  yourself  to  be  free  from 
all  disease,  hereditary  or  otherwise^  tending  to  shorten  life  i^ 
A.    Yes. 

2.  Has  yonp  general  health  been  uniformly  good  for  tlic 
past  ten  years?    A.     Yes. 

3.  if  you  use  alcholic  or  otiier  stimulants,  opinni  or  other 
narcotics,  state  which  one,  how  longhand  to  what  extent;  an- 
swer fully.     A.     Beer,  moderately. 

4.  Have  you  personally  consulted  a  physician,  been  pre- 
scribed for,  or  profcEBionally  ti'eated  within  the  past  ten  years? 
A.    Yes. 

If  so,  give  dates,  and  for  what  disease.  A.  For  nervous- 
ness, about  ten  years  ago. 

Name  and  residence  of  that  physician  ?  A.  Dr.  Downey^ 
Wenona. 

5.  Do  you  agree  that  the  habitual  use  of  alcholio  drinks* 
opium  or  other  stimulants  to  an  excess,  liable  to  permanently 
injure  your  health,  shall  render  this  contract  null  and  void? 
A.     Yes. 

To  tl\e  pleas  setting  up  the  untruthfulness  of  the  representa- 
tions made  in  the  application,  in  respect  to  the  questions  and 
statements  above  quoted,  replications  were  tiled  taking  issne. 

Verdict  and  judgment  for  the  appellee,  fi'om  which  this 
appeal  is  taken. 

Messrs.  McNulta  &  Weldoit,  Hamilton  Spencer  and  John 
H.  Jackson,  for  appellant. 

The  first  question  which  arises  in  this  case  is,  whether  the 
statements  made  by  Cain,  in  his  application  for  membership, 
are  warranties,  and  if  they  were  in  any  respect  untrue,  whether 
such  want  of  truthfulness  avoids  the  contract  l)etween  the 
parties.  If  those  statements  are  warranties,  then,  by  the 
terms  of  the  contract  between  the  parties  as  shown  by  tlie 
agref^ment  contained  in  the  application  and  the  condition   in 
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the  certificate  of  membership,  whether  beaj'ing  directly  or 
not  upon  the  risk,  will  be  sufficient  to  avoid  the  contract  of  in- 
surance. The  parties  chose  to  make  a  conti-act  for  themselves. 
They  iix  its  terms  and  conditions,  and  agree  as  to  what  false 
representations  shall  render  the  contract  void.  This  agree- 
ment no  court  has  power  to  change  or  modify.  We  think  this 
pjx) position  is  abundantly  established  by  the  cases  cited  below. 
Ilartman  v.  Keystone  Ins.  Co.,  21  Pa.  St  466;  Jeffreys  v.  Eco- 
nomical Ins.  Co.,  22  Wall.  47;  Anson  on  Coutractd,  141;  May 
on  Insurance,  Sec.  156. 

No  particular  form  of  words  is  necessary  to  constitute  a 
warranty.  Any  statement  or  stipulation  upon  a  literal'  truth 
or  fulfill inent  of  which,  in  the  intention  of  the  parties,  the 
validity  of  the  contracts  is  made  to  depend,  whetlier  appearing 
as  a  condition  or  warranty,  or  however  otherwise,  amounts  to 
a  warranty.  Whenever  the  stiitements  made  in  the  applica- 
tion are  referred  to  in  the  policy  itself,  and  by  ex]>ress  terms 
are  made  part  of  it,  or  tliey  are  declared  to  be  the  basis  upon 
which  it  is  made,  or  the  policy  is  declared  to  be  issued  upon 
the  faith  thereof,  there  can  be  no  doubt  that  such  statements 
and  stipulations  are  embraced  in,  and  constitute  part  of  the 
policy.     May  on  Insurance,  Sec.  158,  and  cases  cited. 

But  even  assuming  that  these  statements  are  to  be  treated 
only  as  representiitions,  and  not  warranties,  they,  nevertheless, 
are  material  representations,  and  the  difference  in  legal  effect 
between  representations  thus  made  and  warranties  is  impor- 
tant, if  indeed  there  bo  any.  Price  v.  Phoenix  Ins.  Co.,  17 
Minn.  497. 

Messrs.  Edwards  &  Evans,  for  appellee. 

Wkloh,  J.  The  first  question  which  we  sha^l  consider  is 
whether  the  statements  made  by  Cain  in  his  application  fur 
membership  ai*e  warranties,  and  if  tliey  were  in  any  resjiect 
untrue,  whether  such  want  of  truthfulness  avoids  the  contract 
between  the  parties. 

The  application  in  the  case  of  the  Illinois  Masons'  Benevolent 
Society  v.  Charles  E.  E.  Winthrop,  Adm'r  etc.,  85  111.  537, 
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contained  tliis  p]['ovision :  "  It  ie  hereby  declaitjd  that  the  above 
are  true  and  fair  answers  to  the  foregoing  questions,  in  which 
there  is  no  misrepresentation  or  suppression  of  known  facta, 
and  I  acknowledge  and  agree  that  the  above  statements  shall 
form  the  basis  of  the  agreement  with  the  society."  This  was 
held  to  be  a  representation  and  not  a  warranty.  In  the  policy 
in  the  case  of  Price  v.  Phoenix  Mutual  Life  Ins.  Co.,  17  Minn. 
497,  it  was  provided,  and  ''declared  to  be  the  true  intent  and 
meaning  of  this  policy,  and  the  same  is  accepted  upon  these 
express  conditions,  that  *  *  *  if  any  of  the  declarations 
or  statements  made  in  the  application  for  this  policy,  upon  the 
faith  of  which  this  policy  is  issued,  shall  be  found  in  any  re- 
spect untrue,  then  and  in  every  such  case  this  policy  shall  be 
null  and  void." 

The  court  in  that  case  held  the  answers  to  the  questions  in 
the  application  to  be  representations  and  not  warranties  and 
that  it  was  sufficient  if  they  were  substantially  true.  In  Camp- 
bejl  V.  New  England  Mutual  Life  Ins.  Co.,  98  Maes.  381,  the 
couil  say:  "In  considering  the  question  whether  a  statement 
forming  a  part  of  the  contract  is  a  warranty  it  must  be  borne 
ill  mind  as  an  established  maxim  that  warranties  are  not  to  be 
created  or  extended  by  construction.  They  must  arise,  if  at 
all,  from  the  fair  interpretation  and  clear  intendment  of  the 
words  used  by  the  parties. 

"  When,  therefore,  from  the  designation  of  such  statements 
as  statements,  or  as  representations,  or  from  the  form  in  which 
they  are  expressed,  there  appears  to  be  no  intenti(»n  to  give 
them  the  force  or  effect  of  warranties,  they  will  not  be  so  con- 
sidered." 

In  that  case  it  was  provided  that  the  amount  of  the  policy 
should  be  payable  "  upon  the  following  conditions  (among 
others):"  "If  the  statements  by  or  in  behalf  of  or  with  tlie 
knowledge  of  the  said  assured  to  said  company  as  the  basis  of 
or  in  the  negotiation  for  this  contract  shall  be  found  in  any 
respect  untrue  then  the  policy  shall  be  null  and  void."  After 
answering  the  various  questions  propounded  in  the  application 
to  him  he  said,  "the  foregoing  are  full,  fair  and  true  answers 
to  the  questions  proposed,"  and  it  was  signed  by  him.     These 
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statements  of  the  policy  aud  application  combined  were  licld 
to  give  the  answers  in  the  application  only  the  force  of  rep- 
resentations and  not  warranties.  In  the  case  of  Monlor  v. 
•American  Life  Ins.  Co.,  Ill  U.  S.  335,  the  application  con- 
tained the  following  agreement: 

"  It  is  hereby  declared  and  warranted  that  the  above  are  fair 
and  true  answers  to  the  foregoing  questioss  ;  and  it  is  acknowl- 
edged and  agreed  tiy  the  undersigned  that  this  application 
diall  form  part  of  the  contract  of  insurance,  and  that  if  there 
be  in  any  of  the  answers  herein  made,  any  untrue  or  evasive 
statements,  or  any  misrepresentation  or  concealment  of  facts, 
then  any  policy  granted  upon  tli is  application  shall  be  null  and 
void,  and  all  j:ayments  made  thereon  shall  be  forfeited  to  the 
company." 

The  Circuit  Judge  on  the  trial  of  this  case  before  a  jury 
held  the  statements  in  this  application  warranties,  and  charged 
that  if  his  answers  were  untrue  to  certain  questions,  and  not- 
withstanding he  may  have  ignorantly  and  lionestly  made  the 
answers,  the  policy  was  void  and  no  recovery  could  be  had 
upon  it.  This  charge  the  Supreme  Court  say  was  in  eflfect 
holding  the  statements  in  the  application  to  be  warranties,  and 
that  in  so  doing  the  Circuit  Court  erred.  In  the  view  we 
take  of  this"  case  in  the  light  of  the  foregoing  authorities,  we 
hold  that  the  statements  made  by  Cain  in  his  application  are  rep- 
resentations and  not  warranties,  and  that  if  the  statements  were 
made  in  good  faith,  altliough  some  one  or  more  of  them  may 
have  been  untrue,  if  the  misstatement  was  not  intentional,  but 
was  made  in  good  faith  and  under  a  belief  that  the  statement 
was  true,  the  misstatement  did  not  operate  to  avoid  the  policy. 

It  is  sufficient  if  representations  be  substantially  true.  In 
view  of  what  we  have  said  there  was  no  error  in  the  refusiil 
of  the  fust  instruction  asked  by  the  appellant.  It  is  as  fol- 
lows: 

1.  The  court  instructs  the  jury  on  the  part  of  the  defend- 
ant that  the  statements  made  by  Thomas  W.  Cain  in  his  appli- 
cation for  membership  in  the  defendant  association,  as  to  the 
facts  relating  to  his  health  or  his  habits  of  temperance,  are 
warranties,  and  not  merely  representations,  and  if  any  of  those 
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Statements  were  untrue,  whether  Cain  knew  them  to  be  false 
or  not,  the  contract  of  insurance  is  thereby  rendei'ed  void, 
and  if  the  jury  believe  from  the  evidence  that  the  statements 
made  in  the  application  for  membci*ship  were  really  false,  tliey 
must  find  for  the  defendant. 

It  is  also  insisted  by  the  counsel  for  the  appellant  that  the 
court  erred  in  refusing  to  give  the  fourth,  fifth  and  sixth  of 
the  appellant's  instructions.  Tlie  fourth  and  fifth  were  based 
upon  the  answer  to  question  No.  4  in  tlie  application.  Each 
of  them  was  predicated  upon  the  idea  of  the  absolute  truth 
of  these  answers,  treating  them  as  warranties  and  not  as  rep- 
resentations. 

There  was  no  error  in  their  refusal.  The  sixth  instruction 
was  as  follows: 

6th.  "  If  the  jury  believe,  in  this  case,  that  the  preponder- 
ance of  the  evidence  shows  that  Thomas  W.  Cain,  during  tlie 
last  four  years  of  his  lifp,  at  any  time  immoderately  indulged 
in  the  use  of  alcoholic  stimulants  of  any  kind,  they  wUl  find 
for  the  defendant." 

It  is  insisted  by  coimsel  for  appellant  that  this  instruction 
was  proper  under  the  plea  which  alleges  that  Cain  falsely  and 
fraudulently  represented  to  the  appellant  that  he  used  alco- 
holic or  other  stimulants,  opium  or  other  narcotics,  only  by 
using  beer  moderately;  whereas,  in  fact,  at  that  time  and  for 
a  long  period  before,  said  Cain  had  used  alcoholic  and  other 
stimulants  immoderately  and  to  great  excess.  This  instruction 
was  more  comprehensive  than  the  plea;  it  not  only  embraces 
the  period  at  the  time  and  prior  to  the  application,  but  included 
the  period  subsequent  thereto  down  to  his  death.  This  instruc- 
tion was  not  proper  under  the  other  plea  charging  tliat  he  was 
addicted  to  the  use  of  alcoholic  stimulants  so  that  he  was  per- 
manently injured.  It  ignored  the  permanent  injury.  There 
was  no  plea  under  which  that  instruction  was  proper. 

It  is  also  insisted  that  the  court  erred  in  not  allowing  Dr. 
Potts  to  testify.  The  question  was  one  of  discretion  with  the 
trial  court,  and  we  do  not  think  the  discretion  was  improperly 
exercised.     After  a  careful  consideration  of  this  case  we  are 
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satisfied  tliere  was  no  error  in  the  law  as  given  by  the  court,  or 
in  the  conclusion  rendered  by  the  jnry.  Substantial  justice 
has  been  done. 

Jvdgment  affi/rmed. 


Charles  8.  Dole 

V. 

David  Clow. 


Action  io  Beeorer  Dftmagesfor  Orerflowing  Lands— 'Conflict  of  Evidence 
— Questions  for  Jury — Instructions — Pleading. 

1.  Where  the  evidence  is  conflict inpr  and  there  is  enough  to  support  the 
finding,  this  court  will  not  interfere  with  the  verdict  on  the  jifround  that  it 
is  against  the  evidence.  In  such  a  case  the  court  will  not  attempt  nicely  to 
weigh  the  evidence  on  each  side,  and  will  grant  a  new  trial  only  when  the 
verdict  is  manifestly  against  the  evidence. 

2.  The  plaintiff  in  his  declaration  must  clearly  state  the  nature  of  the 
defendant's  liability,  and  must  clearly  prove  that  liability  as  laid. 

3.  In  an  action  to  recover  dinuages  for  overflowing  plaintiff's  land,  it  is 
held:  That,  although  the  evidence  is  conflicting,  the  proof  sustains  the 
declaration;  that  the  questions  involved  were  for  the  jury,  and  that  the  in- 
structions given  for  the  plaintiff  properly  submitted  the  controverted  ques- 
tions to  the  jury.  ^ 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  McIIenry  County;  the 
Hon.  Charles  Kklll^m,  Judge,  presiding. 

Messrs.  T.  D.  Murphey  and  Paddock  &  Aldis,  for  appel- 
lant. 

The  court  erred  in  giving  instructions  Nos.  3  and  5  for  the 
plaintiff  in  the  court  below. 

Concerning  the  natural  height  of  the  lake,  they  are  in  ob- 
vious conflict  with  the  instructions  given  for  the  defendant  on 
that  subject,  and  do  not  give  the  correct  legal  rule,  and  we  in- 
sist must  have  misled  the  jury.     By  the  third  instruction  the 
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jury  are  told  to  find  the  defendant  guilty  if  they  found  from 
the  evidence  that  by  the  dam  or  elaeh-boards  the  waters  of  the 
lake  were  raised  and  elevated  above  their  natural  and  usual 
height  during  the  summer  months  of  the  year.  By  the  fifth 
instruction  the  jury  are  told,  by  the  court,  that  they  should 
find  the  defendant  guilty,  if  from  the  evidence  they  found 
that  by  his  act  he  had  maintained  the  waters  of  said  lake  above 
their  natural  and  usual  height  during  any  summer  month  dur- 
ing the  last  fouryeara.  This  does  not  naturally  or  necessarily 
refer  to  a  raising  during  the  summer  months  of  the  lake  above 
its  natural  and  usual  height.  Such  is  not  the  ordinary  signifi- 
cance to  be  derived  from  language  so  arranged.  But  obviously 
it  lays  do\vn  a  different  rule  as  to  the  rights  of  the  defendant 
from  that  laid  down  in  the  defendant's  iUvStrnctions,  and  hence 
in  conflict  with  it.  The  fifth  instniction  so  reads  as  to  mani- 
festly limit  the  height  to  which  the  defendant  must  confine 
the  water  to  the  minimum  height  in  summer,  which,  as  shown 
by  the  evidence,  is  at  a  low  stage  of  water.  At  such  stage  the 
water  did  not  flow  out  of  the  lake  through  its  outlet,  and  off 
by  the  natural  stream  or  water-course  lieading  from  it  to  Fox 
Kiver.  And  yet,  the  defendant,  under  the  law  and  the  defend- 
ant's instructions,  had  the  right  to  leave  the  lake  up  and  keep 
it  up  to  the  very  point  where  the  lake  waters  would  flow  out 
through  its  natural  outlet,  and  away  over  his  soil. 

We  claim  that  the  instructions  complained  of  took  from  the 
defendant  below  the  exercise  of  a  natural  right  that  belonged 
to  him  as  a  riparian  owner;  namely,  of  keeping  his  banks  and 
consequently  the  lake  at  the  height  which  nature  fixed,  and 
that  the  instructions  in  effect  stated  that  if  the  water  exceeded 
the  level  during  any  of  the  summer  months,  when  the  water 
was  low  in  the  lake,  the  defendant  was  liable  for  any  damage 
resulting  therefrom,  even  though  the  level  at  which  he  kept 
the  lake  in  these  months  was  not  as  high  as  the  natural  level  of 
the  lake  when  it  flowed  through  its  natural  outlet  and  ran 
away  in  a  well  defined  channel  through  the  water-course 
called  Crystal  Lake  outlet     Plumleigh  v.  Dawson,  1  Gil.  544. 

The  jury  could  not  coiTectly  decide  which  set  of  instruc- 
tions was  correct  and  which  erroneous.     That  they  were  in 
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flat  conflict  with  each  other  was  obvious,  and  it  was  error  to 
so  instruct  the  jnry,  for  which,  if  for  no  other  reason,  we 
respectfully  insist  tlie  judgment  must  be  reversed.  111.  Linen 
Co.  V.  Hough,  91  111.  63;  Quinn  v.  Donovan,  85  111.  194; 
Morris  V.  Gleason,  1  111.  App.  610;  Joliet  v.  Walker,  7  111. 
App.  267;  Ottawa,  O.  &  F.  R  R  Co.  v.  McMath,  4  111.  App. 
356;  Sweet  v.  Leach,  6  111.  App.  212;  Gale  v.  Kector,  5  111. 
App.  481. 

The  defendant  was  a  riparian  proprietor,  and  therefore 
had  the  legal  right  to  have  the  water  in  the  lake  come  to  his 
bank  and  flow  out,  as  it  naturally  would  at  any  and  all  sea- 
sons, xmdiminished  in  quality  and  in  quantity.  Angell  on 
Water  Courses,  Sees.  100a,  101a  and  102 ;  Wood  on  Nuisances, 
Sec.  350;  8  Kent's  Comm.,  537;  Plumleigh  v.  Dawson,  1  Gil. 
544;  Gould  on  Waters,  Sec.  204;  Evans  v.  Merriweather,  3 
Scam.  494. 

The  defendant  was  under  no  legal  obligation  to  lower  the 
lake  for  the  purpose  of  enabling  the  plaintiff  to  dr.n'n  his  land 
by  artificial  ditches.  The  plaintiff  has  no  claim  upon  any  one 
to  lower  the  water  in  Crystal  Lake  by  artificial  means,  to  there- 
by create  a  receptacle  for  the  waters  proceeding  from  his  wet 
marshy  lands  through  artificial  ditches.  Peck  v.  Harrington, 
109  111.  611;  Angell  on  W.  C,  Sec.  108;  Goodale  v.  Tuttle,  29 
N.  T.  469. 

Mr.  M.  D.  Bkown,  for  appellee. 

The  owner  of  a  servient  heritage  has  no  right  by  embank, 
ments  or  other  artificial  means,  to  stop  the  natural  flow  of  the 
surface  water  from  the  dominant  heritage  and  thus  throw  it 
back  on  the  latter.  Gormley  v.  Sanford,  52  111.  158;  Gillham 
V.  The  Madison  County  R  R  Co.,  49  111.  484;  Tuttle  v.  Kid- 
dle, 26  Pa.  154;  Williams  v.  Sandbeak,  47  Pa.  154;  Laney  v. 
Jasper,  39  El.  46;  Livingston  v.  McDonald,  21  Iowa,  160. 

The  plaintiff  could  maintain  his  action  if  his  lands  were  over- 
flowed any  season  of  the  year,  by  a  dam  raising  the  water  beyond 
its  usual  and  ordinary  height.  Marh  v.  Shultz,  29  N.  Y.  346  ; 
Gerrish  ^  New  Mfg.  Co.,  10  Foster  (N.  H.),  478.  These 
authorities  apply  to  and  clearly  support  the  third  and  fourth 
instructions  given  by  the  appellee. 
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A  man  lias  no  right  to  erect  a  mill-dam  on  biBOwnland  bo  as 
to  throw  the  water  back  to  his  neighbor's  line  in  the  ordinary 
Btas^e  of  the  sti-eam,  and  thus  ^eanse  his  neighbor's  land  to  be 
overflowed  by  the  natural  swelling  of  the  stream  at  certain 
seasons  of  the  year.  McCay  v.  Dnnby,  20  Pa.  St.  85.  This 
case  also  supports  the  third  and  fifth  instrnctions. 

Welch,  J.  Tliis  was  an  action  on  the  case  brought  by  the 
appellee  against  the  appellant  to  recover  damages  for  injuries 
claimed  to  have  been  caused  by  the  damming  np  by  appel- 
lant of  the  outlet  of  Ciystal  Lake,  and  thereby  flooding  the 
land  of  appellee.  The  lands  of  appellee  claimed  to  have  been 
injured  comprise  about  forty-five  acres  of  a  farm  of  about 
two  hundred  acres  lying  and  bordering  on  the  north  shore  of 
said  lake.  This  lake  is  about  one  and  three  quarter  miles 
east  and  west  and  about  three  fourths  of  a  mile  north  and 
south.  A  portion  of  this  farm  has  a  lake  shore  front  on  the 
north  of  about  three  quarters  of  a  mile.  This  forty-five  acres 
claimed  to  have  been  injured  is  separated  from  the  lake  by  a 
ridge  of  loose  sand,  gravel  and  pebble  stones,  some  three  feet 
in  height.  The  outlet  of  the  lake  is  situated  at  its. southeast 
corner.  The  appellee  had  a  ditch  on  his  lands  from  the  lake, 
connecting  with  his  forty-five  acres.  The  appellant  was  the 
owner  of  all  the  lands  bordering  npon  and  around  the  lake, 
except  that  owned  by  the  appellee  and  a  small  piece  of  land 
owned  by  James  Crow,  near  the  northeast  comer  of  said 
lake.  The  declaration  contains  two  counts.  The  first  count 
avers  that  the  appellant  "wrongfully  stopped  up,  dammed  up, 
obstructed,  raised  and  elevated  said  waters  of  said  Crystal 
Lake,  and  then  and  tliere  and  thereof,  and  by  reason  thereof, 
from  thence,  during  all  the  timo  aforesaid,  nnjostly  and 
wrongfully  made  and  caused  to  be  made  and  kept  and  contin- 
ued, and  still  doth  make,  keep,  cause  and  continue,  large  quan- 
tities of  the  said  waters  of  said  Crj^stal  Lake  to  run  and  flow 
to,  into,  upon  and  over  the  said  messuage,  lands  and  premises 
of  the  said  plaintiff,  and  thereof  unlawfully,  unjustly  and 
wrongfully,  by  means  thereof,  greatly  injured  tlie  plaintiff," 
etc.     The  second  count  avers  that  the  appellant  ^'  doth  cause, 
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pi'ocure  and  continue  large  quantities  of  water  to  mn  upon, 
into  and  over,  and  to  flow  upon  and  into  the  lands  of  the 
plaintiff."  It  is  first  insisted  by  the  learned  counsel  for  the 
appellant  '^  that  the  proofs  made  do  not  agree  with  the  case 
alleged,  and  do  not  support  it."  If  this  position  is  true,  then 
no  recovery  could  be  sustained  in  this  action.  Under  the 
well  established  rale  of  pleading,  the  plaintiff  must  in  his  deo- 
lai*ation  clearly  state  the  nature  of  the  defendant's  liability, 
and  that  liability  must  bo  proved  as  laid.  We  have  carefully 
examined  the  record  in  this  case,  and  while  we  find  a  sharp 
conflict  in  the  evidence,  wo  are  not  prepared  to  say  that  the 
proof  does  not  sustain  the  declaration.  We  do  not  deem  it 
necessary  to  refer  to  the  testimony  in  detail.  The  evidence 
for  the  appellee  tended  sti'ongly  to  prove  tliat  the  placing  of 
ihe^^aah  boards  by  the  appellant,  in  1877,  at  the  natural  out- 
let of  said  lake,  had  caused  the  Waters  in  said  lake  to  rise 
some  two  feet  higher  than  it  was  ]>rior  thei'cto;  that  the  lands 
claimed  to  have  been  overflowed  had,  prior  to  the  placing  of 
the  flash  boards,  been  dry  and  could  be  cultivated,  and  that 
since  they  were  placed  at  the  outlet  the  waters  of  said  lake 
liad  flowed  to,  over  and  upon  the  said  land  of  appellee,  caus- 
ing said  land  to  be  overflowed  and  rendered  worthless  for 
crops.  There  was  also  evidence  for  the  appellee  tending  to 
prove  that  the  placing  of  the  flash  boards  by  the  appellant  at 
the  outlet  of  said  lake  liad  caused  the  waters  in  said  lake  to  ris^ 
some  two  feet  higher,  and  thereby  had  impeded,  dammed  and 
stopped  the  flow  of  the  water  from  ap]3cllee's  ditch  into  said 
lake,  and  had  caused  the  same  to  flow  back  to,  on  and  over 
the  appellee's  lands,  thereby  causing  said  lands  to  be 
overflowed.  The  evidence  for  the  Mppellant  tended  to  prove 
that  the  placing  of  the  flash  boards  did  not  cause  the  waters 
in  said  lake  to  rise  higher;  that  the  escape  of  the  waters  from 
said  lake  had  not  been  impeded,  and  that  no  water  from  said 
lake  hadi  flowed  to,  over  and  upon  the  lands  of  appellee,  and 
that  the  escape  of  the  water  through  tlie  ditch  of  the  appellee 
into  the  lake  was  not  dammed,  stopped  or  impeded  by  the 
placing  of  the  flash  boards.  In  this  conflict  of  evidence  the 
Supreme  Court  has  uniformly  held,  "  that  the  verdict  will  not 
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be  disturbed  on  the  ground  the  verdict  is  against  the  evidence, 
where  there  is  enough  to  support  the  finding."  In  such  a  case 
the  court  will  not  attempt  to  nicely  weigh  the  evidence  on 
each  side,  and  will  only  grant  a  new  trial  when  the  verdict  is 
manifestly  against  the  evidence.  White  v.  Clayes,  32  111.  325; 
Tolman  v.  Eace,  36  111.  472;  Umlauf  v.  Bassett,  88  III.  96; 
Harbison  v.  Shook,  41  HI.  141;  Stickle  v.  Otto,  86  III.  161; 
Addems  v.  Suver,  89  HI.  482;  Howett  v.  Estelle,  92  HI.  218. 
There  was  no  question  as  to  the  placing  of  the  flash  boards  by 
the  appellant  at  the  outlet  of  said  lake,  but  whether  the  waters 
of  said  lake  were  raised  thereby  and  caused  to  flow  from  and 
over  the  lands  of  appellee  from  said  lake,  or  whetlier  the 
water  from  the  ditch  of  the  appellee  was  impeded,  dammed 
and  stopped,  and  caused  to  flow  back  to,  on  and  over  appellee's 
lands  in  consequence  of  the  placing  of  said  flash  boards,  were 
all  questions  of  fact  It  was  the  province  of  the  jury  to  find 
the  facts  and  to  determine  the  weight  and  credit  to  be  given 
to  the  testimony.  Bishop  v.  Busse,  69  III.  403.  The  objection 
to  the  3d  and  5th  instnictions  given  for  appellee  is  not  well 
taken.  All  of  the  controverted  questions  arising  in  the  case 
were  by  these  instructions  clearly  submitted  to  the  jury. 
The  fixing  of  the  time  at  the  summer  months  as  to  the  height 
of  {he  waters  in  said  lake,  prior  to  the  placing  of  the  flash 
boards,  was  correct  The  question  for  the  jury  to  determine 
was  so  stated,  supra.  We  find  no  eiTor  in  the  law  as  given. 
Substantial  justice  has  been  done. 

Judgment  affirmed. 
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,  The  H.  B.  Pitts'  Sons'  Manufacturing  Company 

V. 

The  Commercial  National  Bank. 

Covenant  not  to  Sue  tcithin  Limited  Time — Plea  in  Bar  in  Action  before 
Expiration  of  Time^Demurrer— Abatement. 

1.  A  covenant  not  to  sue  within  a  limited  time  can  not  be  pleaded  in  bar 
to  an  action  brought  before  the  time  has  expired,  although  contained  in  a 
composition  agreement  in  which  the  rights  of  third  parties  are  involved. 

2.  In  the  case  presented  it  is  held  that  the  plea  is  clearly  in  bar  and  can 
not  be  treated  as  a  plea  in  abatement. 

[Opinion  filed  December  11,  1886.]     . 
In  error  to  the  Circuit  Court  of  La  Salle  County. 

Statement  of  the  case  by  Lacey,  J.  This  cause  of  action 
is  based  on  three  promissory  notes  of  date  January  2,  1883, 
for  $1,192.16,  due  December  15,  1885,  with  interest  at 
six  per  cent.,  executed  by  the  11.  A.  Pitts'  Sons'  Mfg. 
Co.  to  A.  B.  Meeker  &  Co.,  and  by  them  indorsed  to  the  ap- 
pellee; and  anotlier  note  dated  March  21,  1885,  for  ^054.61, 
due  in  ninety  days,  also  executed  by  and  to  the  same  parties, 
and  also  indorsed  to  appellee;  the  third  note  was  of  date 
April  16,  1885,  due  in  five  months,  executed  by  and  to  the 
same  parties  and  indorsed  to  appellee,  and  was  for  the  amount 
of  $466.26. 

To  this  cause  of  action  appellant  filed  a  plea  in  bar  setting 
up  that  the  appellee  was  not  the  bona  fide  holder  of  either 
of  the  notes,  but  held  them  in  trust  for  Meeker  &  Co.,  the 
payees.  That  on  the  1st  of  December,  1885,  appellant  being  in 
embarrassed  circumstances  and  unable  to  meet  its  financial  ob- 
ligations, and  the  said  A.  B.  Meeker  &  Co.  then  threatening 
to  sue  appellants  on  said  notes,  and  the  said  appellants  being 
at  the  same  time  indebted  in  large  sums  to  other  creditors 
then  due,  who  were  also  threatening  to  sue,  the  firm  of  Meeker 
&  Co.,  at  the  request  of  defendants,  and  in  consideration  that 
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the  other  creditors  would  witlihold  enite  against  appellaDts,  by 
giving  further  time  of  payment,  agreed  with  appellants  and 
with  their  other  ci*editor8  to  withhold  unit  against  them,  and  to 
extend  the  time  of  payment  on  said  notes  as  follows:  One 
fourth  of  the  amount  of  each  of  the  notes  till  15th  Decem- 
ber, 1886;  one  fourth  of  the  amount  of  each  until  the  15th 
day  of  January,  1887;  one  fourth  of  the  amount  of  each  till 
the  15th  day  of  December,  1887,  and  one  fourth  of  the 
amount  of  each  till  the  15th  day  of  January,  1888,  and  not  to 
sue  said  appellants  on  either  of  said  notes  until  default  of 
payments  on  the  said  further  days  aforesaid.  That  the  said 
other  creditors  did,  in  pursuance  of  their  agreement,  withhold 
suits  according  to  agreement. 

This  suit  was  commenced  and  plea  filed  before  either  of  the 
said  installments  became  due  in  accordance  with  the  said 
agreement.  Appellee  interposed  a  demurrer  to  the  said  plea 
which  was  sustained  by  the  court,  and  appellants  abiding  by 
their  plea,  the  court  rendered  judgment  against  them  on  the 
notes  for  $2,571.47,  from  which  judgment  this  appeal  in  taken, 
and  appellants  assign  for  error  the  sustaining  of  tlie  demurrer 
and  rendering  of  judgment  as  aforesaid. 

Messrs.  Bull,  Strawn  &  Buoeb,  for  plaintiflf  in  error. 

The  Supreme  Court,  following  the  tendency  of  modern 
decisions  to  disregard  a  meaningless  technicality,  and  in  the 
plain  furtherance  of  justice,  and  with  the  object  of  avoiding 
useless  litigation,  holds  that  a  plea  setting  up  a  covenant  not 
to  sue  within  a  limited  time  may  be  pleaded  in  abatement,  if 
not  in  bar. 

In  this  case  the  plea  may  properly  be  considered  a  plea  in 
abatement.  A  judgment  upon  it  would  be  no  bar  to  an  action 
after  the  extension  had  expired.  It  was  pleaded  at  the  first 
opportunity  and  was  verified  by  affidavit.  It  is  immaterial 
whether  the  plea  concludes  "  wherefore  it  prays  judgment, 
etc.,"  or  ''wherefore  it  prays  judgment  of  the  said  writ  and 
that  the  same  may  be  quashed."     Drake  v.  Drake,  83  111.  526. 

It  presented  a  defense  calculated  to  protect  not  only  the 
rights  of  plaintiflf  in  error,  but  the  rights  of  creditore  who  had 
been  lulled  into  security  by  the  mutual  covenant  to  withhold 
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suit,  and  who  had  kept  their  agreement  in  good  faith  and  \o»t 
whatever  advantage  might  have  been  acquired  by  immediate 
action.  It  was,  therefore,  a  substantial  and  meritorious  de- 
fense, and  the  court  properly  allowed  it  to  be  amended. 
Di-ake  v.  Drake,  83  HI.  526. 

In  none  of  the  cases  is  it  held  that  an  agreement  between  a 
creditor  and  debtor  that  involves  the  rights  of  other  creditors, 
or,  in  other  words,  a  composition  agreement  between  creditors 
and  a  debtor  to  extend  the  time  of  payment,  can  not  be 
pleaded  in  bar.  We  believe  that  this  amended  plea  was  a 
good  plea  in  bar,  to  protect  the  rights  and  interests  of  third 
parties.  Perkins  v.  Lockwood,  100  Mass.  249 ;  Farrington  v. 
Hodgdon,  119  Mass.  453;  Eaton  v.  Lincoln,  13  Mass.  424; 
Sage  V.  Valentine,  23  Minn.  102  ;  Paddleford  v.  Thatcher,  48 
Vt  574  ;  Fellows  V.  Stevens,  24  Wend.  294  ;  Mellen  v.  Gold- 
smith, 47  Wis.  573 ;  Pontius  v.  Dui-flinger,  59  Ind.  27  ;  Eenard 
V.  Tuller,  4  Bosw.  107;  Browne  &  Co.  v.  Stackpole,  9  N.  H. 
478 ;  Pierson  v.  McCahill,  21  Cal.  122 ;  Tatlock  v.  Smith,  6 
Bing.  339 ;  Austey  v.  Harden,  4  B.  &  P.  124 ;  Wood  v. 
Koberts,  2  Starkie,  417 ;  Norman  v.  Thompson,  4  Exch.  755  ; 
Bradley  v.  Gregory,  2  Campb.  383 ;  Butler  v.  Rhodes,  1  Esp. 
236 ;  Good  v.  Cheeseman,  2  B.  &  Ad.  328 ;  Boyd  v.  Hind,  1 
H.  &  N.  938;  Steinman  v.  Magnus,  11  East,  390;  Cockshott 
v.  Bennett,  2  T.  K.  763 ;  Roay  v.  White,  1  Cr.  &  Mees.  748 ; 
Boothby  v.  Sowdon,  3  Campb.  175 ;  Belshaw  v.  Bush,  11  C. 
R190. 

Mr.  D.  B.  Snow,  for  defendant  in  error.' 

Inasmuch  as  our  own  Supreme  Conrt  have  recognized  and 
adopted  the  rule  that  a  covenant  not  to  sue  within  a  limited 
time  can  not  be  pleaded  in  bar  to  an  action  brought  before 
the  time  has  expired,  the  Circuit  Court  surely  committed  no 
error  in  following  the  admitted  precedents.  Guard  v.  White- 
side, 13  HI.  7,  and  authorities  thwein  cited ;  Perkins  v.  Gil- 
inan,  8  Pick.  229;  Cent  Bank  v.  Willard,  17  Pick.  150; 
Winans  v.  Huston,  6  Wend.  471;  ThimbleJ)y  v.  Baron,  3 
Mees.  &W.  210. 

Laosy,  J.   The  question  involved  here  is,  can  a  plea  in  bar 
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be  sustained  to  an  action  in  a  case  where  the  time  for  the  pay- 
ment of  the  debt  due  had  been  extended  by  a  new  agi'eeinent 
between  the  parties  based  on  a  valid  consideration,  and  that 
time  has  not  expired  before  suit  brouglit?  And  was  there  in 
this  case  a  valid  consideration  ?  Tlie  first  of  these  proposi- 
tions has  been  settled  in  the  negative  by  our  Supreme  Court 
in  a  number  of  cases.  In  Guard  v.  Whiteside,  13  111.  7,  the 
court  says  :  ^*  A  covenant  not  to  sue  within  a  limited  time  can 
not  be  pleaded  in  bar  to  an  action  brought  before  the  time  haa 
expired.  The  remedy  of  the  party  is  a  direct  action  on  the 
covenant.  The  law  on  this  subject  is  too  well  established  to 
admit  of  a  doubt  or  discussion.  ♦  *  *  There  is  a 
very  satisfactory  reason  why  a  plea  in  bar  of  the  action  should 
not  be  sustained.  A  judgment  for  defendant  on  such  a  plea 
would  forever  conclude  the  plaintiff  from  bringing  another 
action."  It  was  intimated,  however,  at  the  close  of  the 
opinion,  that  perhaps  such  agreement  might  be  pleaded  in 
abatement. 

In  Archibald  v.  Argall,  53  111.  207,  and  Canlan  v.  Johnson, 
90  HI.  91,  it  was  held  that  such  matter  was  in  abatement  and 
not  in  bar.  We  think  that  these  authorities  are  conclusive  of 
the  case  here.  The  plea  was  in  bar  and  not  in  abatement 
The  demurrer,  therefore,  was  properly  sustained  for  that 
reason.  The  numerous  authorities  cited  on  page  9  of  the  brief 
of  the  plaintilQf  in  error,  we  think  not  in  point,  as  those  were 
cases  of  composition  agreements,  where  either  there  was  an 
agreement  to  take  less  than  the  full  amount  of  the  debt  or  to 
take  a  third  party  for  it,  and  in  such  cases  the  demand  would 
be  for  the  new  amount  agreed  upon  or  against  the  tliird 
party. 

The  case  of  Drake  v.  Drake,  83  HI.  526,  is  cited  by  plaintiff 
in  error  as  authority  for  the  doctrine  contended  for,  that  the 
plea  in  question  though  commencing  and  concluding  as  a  plea 
in  bar  may  be  treated  as  a  plea  in  abatement.  We  do  not 
understand  that  the  rule  contended  for  goes  to  that  length  or 
that  the  case  cited  supports  such  claim.  The  plea  in  that  case 
was  a  plea  properly  to  the  jurisdiction  of  the  court  on  the 
grounds  that  service  was  had  in  Cook  County  where  the 
defendant  resided,  and  not  in  DeKalb^^here  the  defendant  did 
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not  reside  aad  where  the  suit  was  brought,  and  that  the  cause 
of  action  was  not  local.  The  commencement  and  conclusion 
of  the  plea  in  the  case  above  cited  was  a  prayer  of  "judgment 
of  the  writ  and  declaration  and  that  the  same  be  quashed," 
in  form  a  plea  in  abatement,  and  not  "  whether  the  court 
ought  to  have  further  cognizance  of  the  writ,"  which  would 
be  in  form  of  a  plea  to  the  jurisdiction  of  the  court,  which 
latter  in  order  to  preserve  technical  accuracy  it  should  have 
been.  A  demuiTcr  to  the  plea  was  sustained  by  the  court, 
which  action  of  the  court  was  assigned  for  error.  The  court 
held  the  assignment  good,  and  in  deciding  the  case  said,  quoting 
a  clause  in  the  o]>inion  in  a  former  case,  Humphrey  v.  Phe}ps 
et  al.,  57  111.  132  :  *^But  the  right  of  a  party  to  be  sued  in  tho 
county  where  he  i-esides  and  to  have  his  cause  tried  there  is 
statutory  and  he  ought  not  to  be  denied  that  right,  a  right  to 
him  in  many  instances  of  the  utmost  importance,  by  any 
technical  and  metaphysical  bearing  in  regard  to  pleas  in 
abatement."  The  court  also  decided  that  the  plea  was  amend- 
able under  Sec.  23  of  the  Practice  Act  of  July,  1872.  But  we 
do  not  understand  that  the  court  has  ever  gone  to  the  length 
of  holding  that  a  plea  clearly  in  bar  can  be  treated  as  a  plea 
in  abatement  In  fact  the  case  of  Guard  et  al.  v.  Whiteside, 
and  the  other  cases  cited,  expressly  negative  such  an  idea.  The 
fact  that  this  was  a  composition  agreement  to  extend  time  can,  as 
we  conceive,  make  no  difference.  It  is  the  same  as  though  the 
contract  had  been  to  extend  time  for  some  other  valid  con- 
sideration such  as  for  money  above  the  debt  due  or  interest  in 
advance,  etc.  The  fact,  that  the  consideration  here,  which  we 
are  inclined  to  hold  good,  was  that  others  should  also  give 
time,  could  not  change  the  rule.  All  that  is  done  by  this 
agreement  is  to  extend  time.  There  is  no  composition  of  the 
debt  or  displacement  of  the  original  contract  as  was  the  case 
in  Gillfillan  v.  Farrington,  12  111.  App.  101.  If  in  this  case,  as 
above  said,  this  plea  is  good  in  bar,  the  appellee  would  be  for- 
ever concluded  of  its  cause  of  action  if  the  defense  was'made 
good  under  such  plea,  which  would  work  a  great  hardship  and 
be  in  the  highest  degree  unjust  Perceiving  no  ciTor  the: 
judgment  of  the  court  below  is  aflii*med. 

Judgment  affirmed 
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Branson  Murray  ^ 

V. 

Lizzie  D.  Gibson  et  al/ 

Action  to  Recover  Damages  Caused  by  Digging  Ditch  along  Hightciy 
adjoining  Plaintiff's  Land — Commissioner's,  no  Power  to  Grant  Rigkt-^ 
Such  Right  can  not  he  Granted  bg  Parol — Parol  License  from  Plaintiff-^ 
Condition — Ignorance  of  Law — Revocation — Practice — Instructions  to  be 
Abstracted — ObjectionSf  Raised, too  Late. 

1.  The  right  to  lay  a  tile  drain  for  private  purposes  along  a  highway,  is 
one  which  the  Commissioners  of  Highways  have  no  power  to  grant. 

2.  The  right  to  dig  and  maintain  such  a  drain  is  such  a  right  and  inter- 
est in  land  as  can  not  be  given  by  parol  but  must  be  created  by  deed. 

8.  In  the  case  presented,  it  is  held:  That  the  jury  must  be  presumed  to 
have  found  the  issue  of  fact  as  to  whether  the  plaintiff  granted  permission 
to  dig  the  ditch  in  question,  in  favor  of  the  defendants;  that  the  jury  must 
also  have  found  that  the  condition  as  to  obtaining  the  consent  of  the  Com- 
missioners was  complied  with;  that  such  finding  is  not  manifestly  against 
the  weight  of  the  evidence;  that  the  evidence  sustains  a  finding  that  there 
was  no  revocation  of  the  parol  license  prior  to  the  commencement  of  thui 
suit;  that  it  is  sufficient  that  the  plaintiff  gave  his  consent  to  the  digging  of 
the  ditch,  although  he  wa/i  ignorant  of  his  legal  right  to  forbid  it;  that  such 
consent  or  parol  license  until  revoked  was  a  complete  bar  to  all  suits  for 
trespass  on  account  of  digging  and  maintaining  said  ditch;  that  said  license 
protected  any  who  assisted  in  digging  the  ditch,  and  that  the  claims,  that 
the  ditch  was  not  properly  constructed  and  that  it  should  have  been  tiled  at 
once,  were  for  the  jury  to  determine. 

4.  Instructions  must  be  abstracted  as  required  by  the  rules  of  this  court, 
and  if  objections  are  to  be  made  to  them  they  must  be  presented  in  the 
argument  in  chief.  This  court  will  not  consider  objections  raised  and  ar- 
gued for  the  first  time  in  the  reply  brief  of  the  appellant. 

[Opinion  filed  December  11,  1886.] 

In  errob  to  the  Circuit  Com*t  of  Livingston  County ;  the 
Hon.  N.  J.  PiLMBiTEY;  Judge,  presiding. 

Mr.  H.  H.  McDowell,  for  plaintilBf  in  error. 
A  parol  license  to  overflow  the  land  of  another  is  an  inter- 
est in  the  land,  and  is  revocable  at  the  will  of  tlie  party  grant- 
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hxg  it.  Woodward  v.  Seely,  11  111.  157  ;•  Tanner  v.  Volen- 
tine,  75  111.  624;  Kuhlman  v.  Hecht,.  77  HI.  570;  Forbes  v. 
Balenseifer,  74  111.  183  ;  Washburn  on  Easements,  23. 

Every  license,  therefore,  that  authorizes  such  acts  as  not  only 
require  to  be  perfonned  upon  the  land,  but  which  gives  some 
usufruct  of  the  land  itself,  is  properly  a  grant  of  an  incor- 
poreal hereditament,  and  must  be  created  and  transferred  by 
deed.  Eamphon&e  v.  Graflfner,  73  111.  454;  Woodward  v. 
Seely,  11  111.  157 ;  Cook  v.  Stearns,  11  Mass.  535 ;  Moi'se  v. 
Copeland,  2  Gray,  302;  Hatfield  v.  Central  R  R  Co.,  8 
Dutcher,  571 ;  Eggleston  v.  New  York  R  R  Co.,  85  Barb.  162  ; 
Houston  V.  Saff er,  46  N.  H.  505 ;  Foster  v.  Browning,  4  E.  1. 47. 

Tlie  use  of  the  highway  for  such  a  purpose  is  a  new  and 
additional  burden  upon  the  fee,  and  for  such  additional  burden 
the  owner  of  the  fee  is  entitled  to  compensation.  Board  of 
Trade  Telegraph  Co.  v.  Bamett,  107  111.  507 ;  I,  B.  &  W.  R 
R  Co.  V.  Hartley,  67  HI.  439. 

Messrs.  Strawn  &  Pattok,  for  defendants  in  error. 

Lacet,  J.  This  was  a  suit  originally  commenced  before  a 
Justice  of  the  Peace  to  recover  for  injury  to  appellant's  land 
by  means  of  a  ditch  dug  by  defendant  John  T.  Gibson,  along 
the  east  end  of  appellant's  eighty-acre  ti'act  of  land,  but  within 
the  public  highway.  The  appellant  recovered  before  the  Jus- 
tice, but  upon  appeal  to  the  Circuit  Court  was  defeated,  the 
jury  finding  verdict  for  defendant,  and  upon  motion  for  new 
trial  being  overri^led  judgment  was  rendered  against  appel- 
lant for  costs,  from  which  judgment  this  appeal  is  taken. 

The  facts  of  the  case,  as  far  as  they  are  undisputed,  are, 
that  appellant  was  the  owner  of  the  N.  J  8.  E.  J^  Sec.  19,  T. 
28,  R  5,  E.  3d  P.  M.,  upon  which  tract  a  railroad  was  located 
east  And  west  on  the  north  line,  and  it  had  dug  a  deep  ditch 
on  the  south  side  of  the  road  in  the  right  of  way  in  order 
that  appellant's  land  might  be  di*ained  into  it,  there  being  a 
fall  eastward  down  the  railroad  and  northward  from  appel- 
lant's land  to  the  ditch.  Appellant  had  been  engaged  and  had 
nearly  completed  a  system  of  tile  drains  of  four<inch  tile  on 
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his  land  about  ten  rods  apart,  rnnninpf  north  into  the  railroad 
ditch,  the  water  from  the  tiles  being  carried  oflE  east  along  in 
the  railroad  ditch.  There  was  also  a  public  highway  along  the 
east  end  of  the  appellant's  eighty-acre  tract  running  north  and 
south,  of  which  appellant  owned  the  land  over  which  the  road 
ran,  subject  to  the  easement  of  the  road. 

John  T.  Gibson,  one  of  the  appellees,  owned  a  seventy-acre 
tract  just  south  of  appellant's  eighty-acre  tract,  the  fall  to 
which  was  northward,  the  same  as  appellant's,  but  there  was  no 
well  defined  channel  across  appellant's  land,  and  in  fact  no 
channel.  Gibson  was  desirous  of  draining  his  land  across  that 
of  appellant  into  the  railroad  ditch,  and  made  application  to 
appellant  for  leave  to  put  a  tile  across  his  land.  Appellant 
was  willing,  but  upon  tenns  to  which  the  appellee  John  T. 
Gibson  would  not  agree ;  but  upon  failure  to  agi*ee  he  said  to 
a.ppellant,  "I  think  you  will  hardly  stop  me  going  down  the 
road,"  and  appellant  replied,  ''No ;  it  will  be  l^etween  you  and 
the  Commissioners  for  that."  Appellant  testifies  that  what 
he  said  was:  *'He  wanted  to  know  if  I  was  willing  he  should 
lay  a  tile  drain  down  the  highway,  and  I  told  him  that  that 
matter  belonged  to  the  Highway  Commissioners  to  settle." 

This  was  all  the  evidence  on  the  question  of  this  parol 
license.  Appellee  John  T.  Gibson  dug  the  ditch  along  the 
highway  in  April,  1884,  as  he  claims  in  pursuance  of  this  per- 
mission, and  for  consent  of  the  Highway  Commissioners  he 
shows  a  record  of  the  Board  of  Highway  Comuiissioners  in 
June  following,  showing  that  it  recQgnized  the  digging  of  tlie 
ditch  that  had  been  dug  as  proper,  and  made  an  appropriation 
to  help  pay  for  it.  The  Commissioners  had  never  objected  to 
the  ditch  being  cut. 

Ifis  claimed  that  this  ditch  was  improperly  excavated  at  the 
mouth,  being  out  at  right  angles  with  the  railroad  ditch,  by 
reason  of  which  by  filling  that  ditch  with  a  current  of  water 
shooting  across  it  and  by  filling  it  with  dSris  it  caused  the 
water  to  set  back  in  the  railroad  ditch  west  past  appellant's 
land  and  thereby  fill  and  cover  the  mouth  of  his  tile  with  water, 
preventing  him  from  draining  his  land  and  causing  damage; 
also  that  the  ditch  Iiad  been  improperly  constructed  in  other 
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respects,  so  as  to  saturate  and.  wet  his  Idnd  along  the  east  end 
alopg  which  the  drain  ran.  In  tlie  appellant's  opening  brief 
the  grounds  relied  on  for  reversal  are  that  the  verdict  of  the 
jury  was  not  supported  by  the  evidence,  and  that  the  court 
erred  in  allowing  in  evidence  the  record  of  the  Board  of  Com- 
missioners of  Highways  above  referred  to,  at  the  same  time 
arguing  the  state  of  the  law  on  the  effect  of  the  parol  agree- 
ment, the  doctrine  of  revocation  and  the  right  of  the  Highway 
Commissioners  to  grant  permission  to  dig  the  drain  complained 

of. 

No  objection  is  made  to  any  instructions,  and  in  fact  the 
instructions  are  not  even  abstracted  as  the  rules  of  this  coart 
require.  In  the  reply  brief  for  the  first  time,  several  of  the 
appellees'  instructions  are  objected  to  and  elaborate  argument 
is  made  to  show  their  erroneousness.  We  can  not  consider 
this  argument.  This  practice  can  not  be  tolerated.  First,  the 
instructions  must  be  abstracted,  and  secondly,  in  fairness  to 
the  opposite  party,  if  there  is  to  be  any  objection  urged  to 
instructions  it  should  be  brought  forward  in  the  argument  in 
chief  so  that  appellees  may  have  an  opportunity  to  answer 
them.  Any  other  course  would  be  unfair  to  the  opposite 
counsel  as  well  as  embarrassing  to  the  court  in  its  consideration 
of  the  case. 

In  the  opening  brief  for  the  appellant  he  denies  that  any 
parol  license  was  ever  granted  by  him  to  John  T.  Gibson  to 
dig  the  ditch,  by  either  himself  or  the  Commissioners  of  High- 
ways, and  avers  that  no  such  license  was  proven,  but  adds,  "but 
granting  that  plaintifiE  did  give  a  license  to  dig  the  ditch,  at 
most  it  was  only  parol,  and  that  was  revocable  at  the  pleasure 
of  the  licensor;  and  when  plaintiff  instituted  suit,  this  license 
if  it  ever  was  given  was  then  and  there  revoked  as  he  had  a 
right  to  do  under  the  law." 

As  to  the  law  in  the  case,  we  think  it  is  clear  that  the  Com- 
missioners of  Highways  had  no  right  to  grant  to  Gibson  the 
privilege  to  dig  the  ditch  in  question,  "as  it  would  be  imposing 
an  additional  burthen  and  servitude  on  appellant's  land,"  as  is 
fully  decided  in  I.,  B.  &  W.  R  R  Co.  v.  Hartley,  67  HI.  439, 
and  Board  of  Trade  Telegraph  Co.  v.  Barnett,  107  111.  607. 
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It  ifi  also  dear  that  the  right  to  dip^  and  maintain  rach  ditch' 
is  such  a  right  and  intei*e8t  in  the  land  that  it  would  have  to 
be  created  by  deed  and  could  not  be  given  by  parol. .  It  is  an 
easement  and  must  be  governed  by  the  law  bearing  upon  the 
conveyance  of  such  rights.  Woodward  v.  Seely,  11  111-  IW ; 
Tanner  v.  Volentine,  75  111.  624 ;  Kuhlman  v.  Hecht,  77  111. 
570  ;  Forbes  v.  Balenseifer,  74  HI.  183 ;  Kamphouse  v.  GafF- 
ner,  73  111.  454 ;  St  L.  Stock  Yards  v.  Wiggins  Feny  Co.,  102 
HI.  520.  The  doctrine  in  Russell  v.  Hubbard,  59  HI.  335,  is 
overruled  or  only  has  application  in  case  of  a  party  wall  or 
some  peculiar  case  in  equity.  See  Kamphouse  v.  Galhier,  73 
m.  453,  461 ;  Hayes  v.  Moynihan,  60  111.  409,  is  not  in  point 
An  easement  was  not  involved  in  that  case. 

But  the  issue  of  fact  as  to  whether  appellant  granted  per- 
mission to  dig  the  ditch  was  before  the  jury,  and  the  jury  may 
have,  and  we  must  presume,  found  the  issue  thereon  in  favor 
of  appellees,  and  we  are  not  prepared  to  say  that  such  verdict 
was  manifesftly  against  the  weight  of  the  evidence.  It  is  true 
it  was  conditional,  and  the  jury  must  find  that  the  condition 
was  complied  with  by  <tho  appellee,  John  T.  Gibson,  getting 
the  consent  of  the  Commissioners,  which  it  appears  from  the 
record  he  did,  as  they  recognized  the  right  to  dig  the  ditch  by 
paying  for  a  portion  of  the  expense  for  digging  it 

The  evidence  shows  no  revocation  of  this  parol  license  till 
the  suit  was  commenced,  at  least  the  jury  was  justified  in  so 
finding  by  their  verdict.  It  does  not  matter  that  the  appellant 
did  not  at  the  time  he  gave  his  consent  to  the  digging  of  the 
ditch,  know  that  he  had  the  right  under  the  law  to  forbid  it, 
nor  that  his  ignorance  of  the  law  was  the  reason  that  he  did  so. 
It  was  sufficient  that  he  gave  his  consent  Ignorance  of  the 
law  would  not  excuse  him  or  for  that  reason  render  his  con- 
sent void. 

And  any  argument  urging  that  inasmuch  as  appellant  did 
not  understand  the  law  and  was  not  aware  of  his  rights,  he 
therefore  could  not  have  given  his  consent,  would  be  more 
forcibly  urged  to  the  jury  than  here.  We  do  not  deem  it 
suflSciently  strong  to  overturn  the  verdict,  as  tlie  jiiry  has  not 
seen  proper  to  give  it  the  weight  that  it  is  thought  it  deserved. 
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Tlie  verj  fact  that  appellant  was  under  the  impression  that  be 
liad  no  right  to  object  in  case  the  Commissioners  gave  their 
consent^  may  have  been  the  controlling  cause  of  his  giving  his 
assent. 

If  he  gave  it,  asthejnrj  by  their  verdict  thought  he  did,  he 
would  be  bound  by  it.  Such  consent  or  parol  license  until 
revoked  was  a  complete  bar  to  all  suits  for  trespass  on  account 
of  digging  and  maintaining  the  ditch,  and  such  license  was  not 
revoked  till  the  bringing  the  suit.  Appellee  could  not  be 
made  a  trespasser  from  the  beginning  by  means  of  the  revoca- 
tion. The  fact  that  appellee  Mi's.  Gibson  assisted  in  surveying 
and  leveling  the  ditch  would  not  make  her  a  trespasser  any  more 
than  it  would  John  T.  Gibson.  If  he  had  authority  at  the 
time  to  dig  it,  he  might  employ  others  to  assist  him  without 
rendering  them  liable  as  trespassers.  They  would  be  pro- 
tected under  his  license.  The  claim  that  the  ditch  was  not 
properly  constructed  and  that  it  should  have  been  tiled  at  once, 
was  also  submitted  to  the  jury  wliose  verdict  we  deem  justi- 
fied by  the  evidence  as  well  on  this  as  all  other  questions  of 
fact  Seeing  no  error  in  the  record  the  judgment  of  the 
court  below  is  afiu*med. 

Judgment  affirmed. 


The  Alabama  Insurance  Company 

V. 

Kingman  &  Company. 

Equity  Jurisdiction  to  Enjoin  Judgments  at  Law — Judgment  hy  Default 
on  Insurance  Policy — Service  on  **  Late  Agent  " — Sufficiency  qf— Fraud. 

1.  Afl  a  greneral  rule  a  court  of  equity  will  not  take  jurisdiction  to  en- 
join judgments  at  law  where  there  is  an  adequate  remedy  at  law.  It  will 
not  review  a  judgment  at  law  as  a  court  of  errors. 

2.  The  practice  of  resorting  to  courts  of  equity  to  enjoin  judgments  at 
law  should  not  foe  encouraged. 

'    3.    Upon  a  bill  to  enjoin  a  judgment  foy  default  on  a  policy  of  insurance, 
i>n  the  grounds  that  service  on  a  **]ate  agent ''  of  the  complainant  company 
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was  insufficient  and  that  said  policy  had  been  fraudulently  altered,  it  is  held: 
That  the  remedy  at  law  by  writ  of  error  is  complete,  and  that  if  the  judge- 
ment was  obtained  without  jurisdiction,  it  is  void  even  in  a  collateral  pro- 
ceeding. 

[Opinion  filed  December  11,  1886.] 

In  eeror  to  the  Circuit  Court  of  Peoria  County;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Messrs.  CfiATfY  Bros,,  Fuller  &  Gallup,  fur  plaintiff  in 
error. 

Messrs.  Foster  &  Kellogg,  for  defendant  in  error. 

Lacet,  J.  Bill  in  equity  by  the  plaintiff  in  error  against 
defendant  in  error,  brought  in  the  Circuit.  Court,  showing  that 
in  1884:  plaintiff  in  error  issued  a  policy  of  insurance  to  de- 
fendants in  error  upon  merchandise  stored  in  East  St  Louis. 
That  after  the  delivery  of  the  policy  it  was  fraudulently  al- 
iered  by  defendants  in  error,  without  the  knowledge  of  plaint- 
iff in  error,  by  changing  the  limit  of  other  insurance  to  be 
permitted,  from  $15,000  to  $25,000.  Plaintiff  was  not  aware 
of  it  till  1885.  That  at  the  time  the  merchandise  was  de- 
stroyed by  tire,  the  defendant  in  error  had  other  insurance  on 
the  merchandise  to  the  amount  of  $20,000,  in  violation  of  the 
terms  of  the  policy  as  issued  and  in  fraud  of  plaintiff  in 
error's  rights,  and  that  the  policy  was  void,  and  some  other 
grounds,  but  this  was  the  main  one. 

That  on  November  17,  1884,  defendant  in  error  began  a 
suit  in  ajBsumpsit  in  the  Circuit  Court  of  Peoria  County,  based 
on  said  insurance  policy,  and  on  January  5,  1885,  obtained 
judgment  by  default  for  $2,334.43  and  costs  of  suit  against 
plaintiff  in  error,  claiming  the  property  insured  had  been  de- 
stroyed by  fire,  June  29,  1884.  That  plaintiff  in  error  knew 
nothing  of  this  till  long  afterward.  Tlio  bill  further  avers 
that  plaintiff  in  error  was  not  in  court  by  proper  service  or 
otherwise;  that  said  judgment  was  rendered  without  jurisdic- 
tion and  was  void.     The  only  pretended  service  there  was  in 
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the  pase  was  by  service  of  summons  on  Charles  F.  Bacon  of 
Peoria,  Illinois,  and  Mrs.  M.  K.  Smith  of  Chicago,  Illinois. 
The  return  on  the  summons  made  by  the  Sheriff  of  Peoria 
County  was  that  the  SheriflE  had  served  it  on  him  by  deliver- 
ing a  true  copy  of  the  writ  to  him  designating  him  as  the 
"  late  agent "  of  the  plaintiflE  in  eiTor  and  that  no  president, 
clerk,  secretary  or  director  or  other  agent  of  the  plaintiff  in 
error  was  found  in  the  said  county.  Done  on  10th  Novem- 
ber, 1884. 

A  similar  return  was  made  on  the  summons  suit  to  the 
Sheriff  of  Cook  County  by  the  Sheriff  of  that  county  on  Mrs. 
M.  K.  Smith  dated  19th  November,  1884.  That  these  were 
the  only  processes  served. 

The  bill  avers  that  at  the  time  of  the  said  pretended  service 
on  said  Bacon  and  said  Smith,  i!either  of  them  was  agent  of 
plaintiff  in  error  for  the  transaction  of  business  in  the  State 
of  Illinois;  nor  was  either  of  them  at  any  time  the 
attorney  or  agent  of  complainant  for  the  transaction  of  its 
business,  or  for  the  purpose  of  securing  service  of  process  on 
complainant  in  said  estate;  that  neither  of  them  gave  any  no- 
tice to  plaintiff  in  eiTor  of  the  pendency  of  said  suit — claims 
the  service  not  binding  on  plaintiff  in  error  and  asks  that  the 
judgment  b3  set  aside  and  it  allowed  to  plead  to  the  merits  of 
the  suit ;  prays  for  a  writ  of  injunction  against  the  Sheriffs  of 
Peoria  and  Cook  Counties  restraining  each  of  them  from  col- 
lecting any  ^riya<?i(a»  issued  on  said  judgment. 

An  amendment  was  made  to  the  bill  that  Mrs.  Smith  had 
baen  garnisheed,  and  she  admitted  that  there  was  in  her  hands 
money  to  the  amount  of  $548.68  belonging  to  plaintiff  in  error, 
anQ  j»;dgment  was  rendered  and  execution  issued  against  her  ; 
and  that  a  transcript  of  the  record  had  been  taken  and  sent  to 
Mobile,  AlabMna,  and  suit  brought  on  it  at  that  place  in  the 
United  States  C^iirt  where  the  case  was  being  pressed  for 
trial;  offers  to  submii  tc  the  jurisdiction  of  the  Peoria  Circuit 
Court  and  pay  any  judgment  that  might  be  rendered  against 
it  so  far  as  able;  avers  it  has  property  in  this  State  subject  to 
execution. 

To  this  bill  a  general  demun^er  was  filed,  and  upon  heaiing 
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the  court  sustained  tlie  demurrer  for  the  want  of  equity  on 
the  face  of  the  bill  and  rendered  decree  against  the  plaintiff 
in  error^  and  from  this  decree  this  writ  ib  brought  to  this 
court 

The  main  point  urged  in  this  case  for  reversal  is  that  in  the 
suit  in  assumpsit  on  the  said  insurance  policj  by  the  defend- 
ant in  error,  there  was  an  entire  failure  to  get  legal  services  of 
process  on  plaintiff  in  error,  and  that  such  fact  appears  on  the 
face  of  the  record,  the  two  Sheriff's  returns  not  showing  a 
valid  legal  service. 

Tlie  particnlar  defect  pointed  out  in  such  return  is,  that 
neither  of  the  returns  make  a  statement  that  the  pei*son  to 
whom  the  true  copy  of  the  writ  was  given  was  the  agent  of 
the  plaintiff  in  error,  but  was  the  "late  agent."  It  is  urged 
that  this  is  not  a  compliance  Vith  Sec  4  of  the  Practice  Act 
in  this  State.  The  cases  of  111.  &  Miss.  Tel.  Co.  v.  Kennedy, 
24  111.  319,  and  Mich.  State  Ins.  Co.  v.  Abcns,  3  HI.  App.  499, 
are  conclusive  authority  on  this  point  of  their  contention. 

On  the  other  hand  the  defendant  in  eiTor  combats  tliis  claim 
and  insists  that,  as  the  bill  does  not  show  that  the  plaintiff  had 
not  complied  with  the  law  of  this  State  in  reference  to  foreign 
insurance  companies  doing  business  in  this  State,  it  must 
be  presumed  that  it  had  done  so.  In  that  case  the  defendant 
in  error,  also  a  corporation,  contends  that  the  service  of  proc- 
ess is  good  under  Sec.  22,  Chap^  73,  Laws  1869,  because  such 
serv  ice  may  bo  had  on  the  agent  after  the  insuitince  company 
ceases  to  do  business  in  the  State ;  and  that  service  on  the 
"  late  agent "  is  good.  It  is  also  insisted  by  defendant  in  error 
that  the  plaintiff  in  error,  in  case  the  service  is  void  as  alleged, 
has  a  complete  remedy  at  law  by  writ  of  error  di/ect  to  the 
Appellate  Court,  J».nd  that  therefore  a  bill  in  equity  will  not  bo 
entertained.  Without  stopping  to  pass  on  the  sufficiency  of 
the  service  of  the  summons  we  are  inclined  to  hold  that  the 
point  is  well  taken.  If  tlie  bervice  is  void  the  remedy  is  com- 
plete by  writ  of  error,  and  if  it  is  valid  there  is  no  pretense 
that  the  plaintiff  in  error  has  any  grounds  for  relief ;  for  if  it 
was  properly  in  court,  its  negligence  in  not  making  defense  in 
the  assumpsit  suit  would  bar  this  action.     It  is  generally  held 
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tliat  in  cases  of  frand,  accident  and  mistake,  eqnitj  will  take 
jurisdiction  to  enjoin  a  judgment  at  law  even  if  the  defendant 
may  have  a  remedy  at  law.  It  is  the  fraad  that  gives  the 
jurisdiction.  Fraud,  accident  and  mistake  are  original  heads 
of  equity  jurisdiction.  But  the  instances  of  resorting  to  a 
court  of  equity  to  enjoin  judgments  at  law  are  not  frequent, 
and  the  practice  ought  not  to  be  encouraged.  Foote  v.  Des- 
pain,  87  111.  28.  See  also  Owens  v.  Eanstead,  22  HI.  160. 
For  other  eases  bearing  remotely  on  the  question,  see  Hoag- 
land  V.  Creek,  81  HI.  506 ;  Blackbui-n  v.  Bell,  91  HI.  434.  We 
think  it  may  be  safely  said  that  it  is  a  general  rule  that  courts 
of  equity  will  not  take  jurisdiction  to  enjoin  judgments  where 
there  is  an  adequate  remedy  at  law. 

In  this  case  we  find  no  cause  for  exception  to  the  general 
inile.  It  is  nothing  more  than  to  ask  a  court  of  equity  to  re- 
view the  judgment  at  law  as  a  court  of  errors,  and  such  prac- 
tice is  never  allowed.  Again,  if  this  judgment  is  void,  as  in- 
sisted, it  should  not  need  any  reversal;  for  a  judgment  obtained 
without  jurisdiction  of  the  person  is  void,  even  in  a  collateral 
proceeding. 

Seeing  no  error  in  the  action  of  the  Circuit  Court  in  sus- 
taining the  demurrer  and  dismissing  the  bill,  the  decree  of  the 
court  below  is  affirmed. 

Decree  affirmed. 


Jebemiah  S.  Moyer  et  al, 

V. 

Caroline  Swygart. 

Jurisdietion^When  a  Freehold  is  Involved—Bill  to  Contest  Will  De- 
vising Beal  Estate. 

1..   Where  the  primary  object  of  the  suit  is  the  recovery  of  a  freehold 
eiitate,  the  title  whereof  is  directly  put  in  issue,  and  where  the  suit,  if  prose- 
cuted to  a  final  determination,  will,  by  virtue  of  the  judgment  or  decree  ren- 
TolXXI  at 
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dered  therein  as  between  the  parties,  result  in  one  gaining  and  the  other 
losing  the  estate,  a  freehold  is  involved. 

2.  Upon  a  bill  to  contest  the  validity  of  a  will  which  devised  all  of  a  tract 
of  land  to  the  defendant,  it  is  held  that  this  court  is  without  jurisdiction,  the 
question  at  issue  being,  whether  the  defendant  shall  have  a  freehold  interest 
in  all  the  land  or  only  an  aliquot  part  as  an  heir  of  the  testator. 

[Opinion  filed  December  11,  1886.] 
Appeal  from  the  Cireuit  Court  of  Lee  County. 
Mr.  Shebwood  Dixon,  for  appellants. 
Messrs.  W.  &  W.  D.  Basob,  for  appellee. 

PerCuTicmt,  This  was  a  bill  In  equity  filed  by  appellee  to 
contest  the  validity  of  the  proposed  will  of  John  Moyer,  deceased, 
which  had  been  admitted  to  probate  on  the  9th  April,  A,  D. 
1884,  and  letters  testamentary  granted  to  John  D.  Crabtree* 

It  is  alleged  in  the  bill  that  in  and  by  the  said  will  the  tes- 
tator bequeathed  portions  of  his  estate,  real  and  personal,  to, 
as  follows :  To  said  Jeremiah  S.  Moyer,  one  of  the  appellants,  the 
B.  E.  \  of  section  18,  T.  22  N.,  range  9,  east  of  the  3d  P.  M., 
in  said  Lee  County,  to  have  and  to  hold  to  him,  his  heirs  and 
assigns  forever,  and  also  a  certain  horse,  called  "  Prince,"  and 
carriage  and  carriage  harness.  That  at  the  time  of  the  pre- 
tended execution  of  the  said  pretended  will  the  said  John 
Moyer,  the  testator,  was  not  of  sound  mind  and  memory,  but  on 
the  conti'ary  was  in  his  dotage  and  his  mjnd  and  memory  so  im- 
paired as  to  render  him  wholly  incapable  of  making  any  dis- 
tribution of  his  estate.  That  the  said  Jeremiah  S.  Moyer 
used  and  exercised  many  undue  arts  and  fraudulent  practices, 
and  resorted  to  falsehood  and  misrepresentations  to  induce  the 
said  John  Moyer  to  execute  said  paper,  and  if  he  did  execute 
the  same  he  was  under  improper  restraint  and  undue  influence 
from  said  arts  and  fi*audulent  practices. 

The  bill  makes  said  Jeremiah  S.  Moyer,  John  E.  Moyer, 
Eva  Kline  and  John  D.  Crabtree  respondents,  and  prays  that 
said  will  and  probate  be  set  aside.    The  executor  and  John  S. 
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Moyer  filed  answers  denying  the  incapacity  of  tlie  said  testator 
and  that  he  was  under  undue  influence  as  charged  in  the  bill. 
The  other  respondents  also  filed  answers  putting  in  issue  the 
charge  of  incapacity  and  undue-  influence.  This  issue  of  fact 
was  submitted  to  .the  jury,  and  their  verdict  was  that  the  writ- 
ing in  evidence  was  not  the  will  of  the  said  John  Moyer,  de- 
ceased. Motion  by  appellants  for  a  new  trial  which  was  over- 
ruled, and  decree  setting  aside  the  will  and  awarding  costs 
against  appellants,  was  passed  by  the  court  From  such  decree 
the  appellants  appealed  to  this  court 

The  appellee,  by  her  attorneys,  moves  this  court  to  dismiss 
the  appeal  in  this  case  for  the  reason  that  a  freehold  is  involved 
and  the  court  has  no  jurisdiction  to  pass  upon  the  issues  in* 
volved  herein.  ^The  decision  of  this  motion  was  by  the  court 
resei^ved  to  the  hearing.  We  find  no  case  decided  by  the  Su- 
preme Court  exactly  in  point  with  the  case  at  bar,  but  we  think 
the  principle  has  been  decided  by  that  court  The  rule  an- 
nounced in  C,  B.  &  Q.  RR  v.  Watson,  105  111.  217,  we  think 
is  broad  enough  to  cover  this  case.  It  is  thei*e  laid  down  as  a 
rule  that  '^  where  the  primary  object  of  the  suit  is  the  recov- 
ery of  a  freehold  estate  the  title  whereof  is  directly  put  in 
issue,  and  where  the  suit,  if  prosecuted  to  a  final  determina- 
tion, will,  by  vii-tue  of  the  judgment  or  decree  rendered  there- 
in, as  between  the  pai*ties,  result  in  one  gaining  and  the  other 
losing  the  estate,  a  freehold  is  involved." 

In  Gage  v.  Scales,  100  111.  218,  it  was  held,  in  a  case  where 
the  original  owner  of  real  estate  filed  a  bill  to  set  aside  as  a 
cloud  on  his  title,  a  tax  deed  held  by  another,  on  the  grounds 
that  the  real  estate  had  been  redeemed  from  the  sale  upon 
which  the  tax  deed  was  based,  that  a  freehold  was  invo]ved.  The 
court  say,  that  ^4f  a  redemption  was  made,  that  defeats  the 
appellant's  title ;  if,  on  the  other  hand,  no  redemption  was 
effected,  then  the  title  of  the  property  passed  under  the  deed. 
It  seems  plain  that  within  the  meaning  of  the  statute  a  free- 
hold is  involved." 

In  the  Chicago  Theological  Seminary  v.  Gkige,  103  111. 
175,  the  same  rule  is  announced  and  the  doctrine  adhered  to, 
though  opposed  to  the  views  of  Judge  Mulkey,  the  writer  of 
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the  opinion,  he  adhering  to  the  rule  on  the  ground  of  judicial 
precedent  The  decision  in  the  case  at  bar  settles  the  ques- 
tion of  the  validity  of  the  proposed  will  of  John  Moyer,  de- 
ceased, and  in  consequence  the  claimed  ownership  of  a  free- 
hold interest  of  Jeremiah  S.  Moyer  in  the  quarter  section  of 
land  bequeathed  to  him  by  the  will.  It  settles  the  question 
beyond  any  power  on  his  part  to  avoid  it,  whether  he  shall 
have  a  freehold  interest  in  all  the  land  described  or  only  an 
aliquot  part  as  heir  of  John  Moyer,  deceased.  We  know  it 
has  been  the  practice  to  dismiss  suits  of  precisely  the  charac- 
ter of  this,  by  some  other  of  the  Appellate  Courts,  for  the  want 
of  jurisdiction,  and  the  case  afterward  taken  to  the  Supreme 
Court  on  error  and  jurisdiction  by  that  court  retained,  though 
probably  the  point  of  jurisdiction  was  not  raised  before  it. 
We  cite  Freeman  v.  Easley,  117  111.  317,  which  was  ap- 
pealed directly  to  the  Supreme  Court  from  the  Circuit  Court 
and  was  a  case  of  contest  of  will  by  bill  in  chancery.  We  are 
of  opinion  that  a  freehold  estate  is  involved ;  therefore  the 
motion  to  dismiss  the  appeal  for  want  of  jurisdiction  is  sus- 
tained, and  leave  is  given  to  appellant  to  withdraw  the  record. 

Appeal  dismissed. 


David  G.  Mitchell 

V. 

Charles  P.  Willard  &  Company. 

Action  to  Recover  for  Machinery  Sold—Evidence — Erroneous  Instruct 
tiona. 

In  an  action  to  recover  the  price  of  a  bo  ilor,  engine  and  inspirator  attach- 
ment, it  is  held:  That  it  was  error  to  admit  in  evidence  the  shipping  bills 
of  the  carrier  to  show  the  condition  of  the  machinery  when  shipped  ;  that 
certain  instructions  were  erroneous,  there  being  no  evidence  upon  which  to 
base  them;  that  an  instruction  assuming  that  the  defendant  kept  men  in  his 
employ  an  unreasonable  length  of  time  was  erroneous,  the  fact  asBumed 
being  for  the  jury ;  and  that  an  instruction  touching  the  leakage  of  the 
boiler  was  erroneous  in  view  of  the  evidence. 
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[Opinion  filed  December  11,  1886.] 

In  brrob  to  the  Circuit  Court  of  Winnebago  County ;  the 
Hon.  William  B&own,  Judge,  presiding. 

Ml'.  J.  C.  Gabvbr,  for  plaintiff  in  error. 

Ml*.  M.  Bbazsb,  for  defendant  in  error. 

Bakbb,  p.  J.  This  was  assumpsit  prosecuted  by  Chas.  P. 
Willard  &  Company,  defendants  in  error,  against  David  G. 
Mitchell,  plaintiff  in  error,  to  recover  the  price  of  a  boiler, 
engine  and  inspirator  attachment  The  general  issue  was  filed 
and  with  it  notice  of  special  matter  of  defense,  to  the  effect 
that  the  boiler  and  engine  were  warranted  to  be  first  class 
in  every  resi^ect;  that  there  was  a  breach  of  this  warranty  and 
consequent  damage,  and  that  the  boiler  and  engine  were  worth 
less  than  the  conti*act  price;  and  further  that  by  the  terms  of 
the  agreement  they  were  to  have  been  delivered  in  ten  days 
from  the  date  of  the  contract,  February  4,  1883,  and  were 
not  delivered  before  March  16, 1883,  whereby,  it  wasclaimod, 
the  plaintiff  in  error  was  damnified  as  stated  in  the  notice. 

There  was  a  jury  trial,  and  a  verdict  and  judgment  in  favor 
of  defendants  in  error  for  almost  the  full  amount  of  their 
claim. 

The  evidence  is  conflicting;  and  it  is  not  necessary  to  dis- 
cuss it 

Several  errors  were  committed  during  the  progress  of  the 
ti'ial  that  require  a  reversal  of  the  judgment  It  was  error  to 
admit  in  evidence,  over  the  objections  of  plaintiff  in  error,  the 
shipping  bills  of  the  engine  and  boiler  given  by  the  Chicago 
and  Northwestern  Railway  Company  for  the  purpose  of  show- 
ing the  machinery  was  in  good  order  and  condition  when 
shipped  at  Chicago.  The  statements  in  these  bills  of  lading 
were  the  statements  of  the  agents  of  the  railway  company, 
and  not  the  statements  of  plaintiff  in  error,  or  of  any  one  au- 
thorized to  speak  for  him.  These  statements  might  have  been 
proper  testimony  if  the  litigation  had  been  against  such  com- 
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pany ;  but  tbej  were  not  competent  evidence  against  plaintiff  in 


The  first,  third  and  fourth  instructions  for  defendants  in 
error  were  en'oneous.  There  was  no  evidence  before  the 
jury  tending  to  show  that  any  injury  was  done  or  occasioned 
to  either  the  boiler  or  engine  while  in  course  of  transportation 
or  after  their  shipment  from  Chicago,  or  arrival  at  Rockford. 
As  disclosed  by  the  testimony,  the  contention  of  plaintiff  in 
error  was,  that  tlie  boiler  and  engine  were  not  properly  made 
and  constructed,  and  were  not  first  class  articles;  and  the  con- 
tention of  defendants  in  error  was,  that  they  were  properly 
made  and  constructed,  and  first  class  in  every  respect  The 
instructions  under  consideration  told  the  jury  that  defendants 
in  error  were  not  responsible  for  impei  fections  or  injuries 
caused  or  occasioned  by  transportation  from  Chicago  toKock- 
f  oi*d,  or  in  unloading  the  boiler  and  engine,  or  in  placing  them 
in  the  place  of  business  of  the  plaintiff  in  error.  There  was 
no  evidence  to  base  these  three  instructions  of  the  court  npon, 
and  they  called  the  attention  of  the  jury  from  the  real  to  a 
fictitious  issue,  and  intimated  to  them  a  defense  not  suggested 
by  the  proofs.  See  Grim  v.  Murphy,  110  111.  271.  The 
effect  of  those  instructions  was  all  the  moi'e  injurious  when 
taken  and  considered  in  connection  with  the  admission  in  evi- 
dence of  the  shipping  bills,  and  the  reference  in  one  or  more 
of  the  instructions  to  the  statements  made  in  these  bills  that 
the  articles  shipped  were  in  "good  order." 

The  sixth  instruction  was  also  objectionable.  It  assumed 
that  the  plaintiff  in  error  hired  and  retained  men  in  his  em- 
ploy for  an  unnecessary  and  unreasonable  length  of  time.  The 
question  whether  or  not  such  was  the  fact  should  have  been 
left  to  the  jury  to  determine. 

The  seventh  instruction  was  as  follows: 

"  Although  the  jury  believe  from  the  evidence  that  the 
boiler  in  question  when  it  was  first  heated  up,  sweat  and  leaked 
some  water  and  steam  to  some  extent,  still  if  the  jury  believe 
from  the  evidence  that  boilera  of  first  class  quality  and  make 
usually  leak  steam  and  water  when  first  heated  up,  and  they 
^terward  become  tight  and  proper  for  use,  you  ai'c  insti^ucted 
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that  the  said  fact  of  sweating  and  leaking  is  not  sufficient  of 
itself  to  show  that  the  boiler  in  question  was  not  a  first  class 
boiler  for  the  purposes  for  which  it  was  intended  and  pur< 
chased." 

The  evidence  of  the  plaintiff  in  error  tended  to  prove  not 
only  that  the  boiler  leaked  very  badly  when  it  was  first  put  up 
and  for  a  considerable  length  of  time,  and  that  he  expended 
moriey  in  making  repairs  and  curing  defects,  and  was  thereby 
delayed  in  his  business,  but  also  that  it  had  always  leaked  since 
it  was  first  put  in  place,  and  continued  to  leak  down  to  the 
time  of  the  trial,  a  period  of  more  than  two  yeaw.  The  evi- 
dence of  defendants  in  error  tended  to  prove  that  boilers,  even 
first  class  quality  and  make,  most  usually  leak,  to  some  extent, 
at  first  firing,  and  for  a  few  dayrt.  In  the  light  of  the  evidence 
it  would  seem  this  seventh  ipstioiction  was  inaccurate,  errone- 
ous and  calculated  to  mislead.  This  boiler  may  have  leaked 
much  more  than  fii*st  class  boilers  ever  leak,  and  the  leaking 
instead  of  being  a  mere  temporary  matter  of  a  few  days,  may 
have  continued  for  years ;  and  yet  the  jury  would  understand, 
from  the  instructions,  that  they  would  not  regard  such  fact  of 
leaking  as  sufficient  to  show  that  the  boiler  was  not  a  first  class 
boiler. 

The  judgment  is  reversed  and  the  cause  remanded. 

lieveraed  and  refnanded. 


Hekry  Hellman 

V. 

August  Schiffer  and  Lorenz  Reitz,  Sheriff. 

Judgment  and  Attachment  Liens — Priority — Judgments  at  Same  Term 
—Right  to  pro  rate  under  Sees.  1  and  13,  Ch.  77,  R,  S. — Amount  Due — 
Judicial  Sales — Caveat  Emptor. 

1.  Under  Sees.  1  and  13,  Ch.  77,  R.  S.,  property  on  which  an  execution 
has  been  levied  must  be  sold  for  the  benefit  of  all  executions  issued  upon 
judgments  rendered  at  the  same  term,  and  the  proceeds  of  such  sale  must 
be  divided  upon  the  several  executions  pro  rata. 
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2.  In  the  case  presented,  it  is  held:  That  the  order  to  pro  rate  was 
properly  based  upon  the  balance  due  on  appellant^s  judgment  when  the  real 
estate  was  sold,  after  deducting  the  amount  realized  on  said  judgment  by  a 
previous  sale  of  personal  property;  that  the  court  properly  refused  to  allow 
proof  that  part  of  the  property  so  sold  as  personalty  has  since  been  taken  as 
realty^  the  rule  caveat  emptor  being  applicable;  and  that  certain  interven- 
ing attachment  liens  did  not  cut  off  the  last  judgment  from  the  right  to  pro 
rate  with  that  of  appellant. 

[Opinion  filed  December  11,  1886.] 

Appka^l  from  the  Circuit  Court  of  Will  County;  tLe  Hon. 
Chasles  Blanchabd,  Judge,  presiding. 

Statement  of  tlie  case  by  Welch,  J.  On  May  26tli  at  the 
regular  May  term  of  the  Will  County  Circuit  Court,  Hem-y 
Hellman  recovered  a  judgment  ag&inst  August  Schiffer  for  the 
sum  of  $7,203.  At  the  September  term  of  said  court,  Hell- 
man filed  his  sworn  petition  and  asked  for  a  rule  on  the  Sheriff 
to  issue  to  him  a  certificate  of  purchase  to  a  certain  tract  of 
26.32  acres  of  land  purchased  by  him  under  a  sale  made  by  the 
Sheriff  under  his  execution,  issued  on  said  judgment  The 
land  was  purchased  at  the  sum  of  $1,965,  which  sum  he 
requested  the  Sheriff  to  apply  on  his  judgment  and  execution, 
which  the  Sheriff  refused  to  do,  on  the  ground  that  other  liens 
were  claimed  on  the  real  estate  sold  and  its  proceeds.  The 
reply  of  the  Sheriff  to  the  petition  of  appellant  states  :  "  The 
following  is  a  statement  of  executions  now  in  my  possession^ 
also  amount  realized  by  sale  of  personal  property  and  real 
estate  belonging  to  the  defendant,  August  Schiffer  : 

Henry  Hellman  v.  August  Schiffer,  damages  $7,203  00 

Satisfied  by  sale  of  personal  property  6,117  46 

Balance  due  $2,085  54 

Herman  Badenhoop  v.  August  Schiffer,  damages     $1,458  52 
Otto  Butz  "        "  "  «  2,285  00 

The  said  Butz  execution  returned  by  plaintiff's  order  unsat- 
isfied.'* 
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The  attaehtnent  writs  on  which  levy  was  made  and  certifi* 
cates  filed  in  Kecorder's  office,  are : 

Sophia  Keursten  v.  August  Schiffer,  claims  $1,439  84 

6i*ay,  Burt  and  Kingman  v.  August  Schiffer,  claims       294  42 
Hem*y  Brown  v.  August  Schifier,  claims  1,20B  66 

]^  Total  on  attachment  $2,940  92 

Amount  realized  from  sale  of  real  estate  on  Sep- 

^  tember  16, 1886/    Paid  by  Henry  Conrad  $   151  00 

Bid  by  Henry  Hellman  1,965  00 

Total  $2,116  00 

The  said  Henry  Hellman  claims  that  the  amount  of  his  bid 
shall  be  credited  to  him  on  his  execution,  and  the  said  Baden- 
hoop  claims  3,  pro  rata  share  of  the  proceeds  and  I  desire  the 
advice  and  order  of  the  court  in  the  premises. 

Order  of  court  finds : 

That  on  May  25,  1885,  at  the  May  term  of  the  Will  County 
Circuit  Court,  petitioner,  Henry  Hellman,  recovered  a  judg- 
ment against  August  Sehiflfer  for  $7,203  and  costs.  That  exe- 
cution was  issued  thereon  and  delivered  to  the  Sheriff  on  May 
25,  1885,  and  said  petitioner  realized  by  sale  of  personal  prop- 
erty, $5,117.46.  That  by  virtue  of  said  execution  said  Sheriff 
sold  in  due  form  of  law,  on  September  16, 1885,  to  plaintiff,  in 
execution,  for  the  sum  of  $1,965,  the  real  estate  described  as 
follows : 

26.32  acres  (giving  full  description),  all  in  Will  County^ 
Illinois.  And  to  one  Henry  Conrad  for  $151,  certain  other 
real  estate,  which  sum  of  $151  is  now  in  Sheriff's  hands. 
That  at  divers  times,  to  wit :  On  May  30,  1885  ;  on  Juno  3, 
1885 ;  on  June  4,  1885,  and  on  June  5,  1885,  certificates  of 
levy  against  said  August  Schiffer  and  upon  the  real  estate 
thus  sold,  were  filed  by  said  Sheriff  and  recorded  in  the  Record- 
er's oflice  of  Will  County.  That  on  June  10,  1885,  suit  was 
commenced  and  process  issued  out  of  the  Will  County  Cir- 
cuit Court  against  said  August  Schiffer  for  claims  against 
him  as  school  treasurer  of  the  town  of  Monee  in  said  Will 
County.  That  on  June  15,  1885,  Herman  Badenhoop  recov- 
ered a  judgment  against  August  Schiffer  for  $1,458.52  and 
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costs.  That  an  execution  was  issued  thereon  and  delivered 
to  the  Sheriflf  on  June  15,  1885.  Therefore,  the  court  finds 
that  the  said  Herman  Badenhoop  is  entitled  to  a  pro  rata 
share  with  the  said  Henry  Hellman  upon  the  money  made 
upon  the  sale  of  said  real  estate.  That  the  amount  duo  said 
Henry  Hellman  at  the  time  of  the  sale  of  real  estate  is 
$2,085.54;  and  the  amount  due  Herman  Badenhoop  is  $1,458.52; 
and  that  the  amount  for  distribution  afterpayment  of  costs  is 
$2,075.41.  That  the  pro  rata  share  of  Hellman  is  $1,221.43, 
and  of  Badenhoop  is  $853.98. 

It  is  therefore  ordered  that  upon  said  Hellman  paying  to 
the  Sheriff  the  sum  of  $853.98  to  be  applied  on  said  Baden- 
hoop execution,  that  said  Sheriff  deliver  to  said  Hellman  a 
certificate  of  purchase  in  pursuance  of  the  sale  to  him  in  due 
form  of  law. 

Petitioner  excepts  and  prays  an  appeal,  which  was  gi*anted. 

Various  errors  are  assigned.  The  principal  errors  are: 
Tlie  court  erred  in  not  finding  that  appellant  had  a  prior  lien 
on  the  real  estate  sold.  The  court  erred  in  refusing  to  direct 
that  the  whole  proceeds  of  the  real  estate  should  be  applied 
upon  his  judgment  and  the  execution  thereon,  upon  which  the 
sale  was  made.  The  pro  rata  order  of  distribution  made  by 
the  court,  is  contrary  to  law.  That  no  portion  of  the  proceeds 
should  have  been  applied  on  Herman  Badenhoop's  judgment 

Mr.  A.  O.  Mabshall,  for  appellant 

Messrs.  John  T.  Donahoe  and  Haley  &  O'Donnell,  for 

appellees. 

Messrs.  B.  £.  Babbes  and  J.  B.  Fithian,  for  attachment 
creditors. 

Welch  J.  The  question  presented  for  consideration  in  this 
case  has  not,  as  far  as  we  have  been  able  to  ascertain,  been 
directly  presented  or  passed  upon  by  the  Supreme  Court.  It 
involves  the  proper  construction  and  legal  effect  of  Sees.  1 
and  13  of  Chap.  77,  Eevised  Statutes.     Sec.  1  provides :  "  That 
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ajndgment  of  a  court  of  record  shall  be  a  Hen  on  the  real 
estate  of  the  pei'son  against  whom  it  is  obtained,  situated  within 
the  county  for  which  the  court  is  held,  from  the  time  the  same 
is  rendered  or  revised,  for  the  period  of  seven  years,  and  no 
longer.  Provided,  that  there  shall  be  no  priointy  of  the  lien  of 
one  judgment  over  that  of  another,  rendered  at  the  same  term  of 
court  or  on  the  same  day  in  vacation."  And  Sec.  13  of  Chap. 
77,  supra:  ''  When  the  lien  of  several  judgments  is  concurrent, 
by  reason  of  the  same  having  been  rendered  at  the  same  term 
of  court,  or  on  the  same  day  in  vacation,  and  execution  issued 
upon  any  one  of  such  judgments  is  levied  upon  property  subject 
to  such  lien,  the  property  so  levied  upon  shall  be  sold  for  the 
benetit  of  all  executions  issued  upon  such  judgments,  and  de- 
livered to  the  same  officer  or  any  of  his  deputies  before  sale. 
And  the  proceeds  of  such  sale  shall  be  divided  upon  the 
several  executions  pro  rata^  according  to  their  several 
amounts." 

These  two  sections  are  in  perfect  harmony  with  each  other. 
Although  it  is  stated  in  the  body  of  Sec.  1  that  the  lien  is 
from  the  date  the  judgment  is  rendered,  the  right  to  the 
exclusive  benefit  of  this  lien  is  qualiiied  by  the  proviso : 
"  That  there  shall  be  no  priority  of  the  lien  of  one  judgment 
over  that  of  another  rendered  at  the  same  term  of  court." 
The  proviso  qualifies  the  body  of  the  section.  Boon  v.  Juliet, 
1  Scam.  258. 

There  is  no  question  made  that  the  facts  as  found  by  the 
court  are  not  sustained  by  tjjie  proof.  The  objection  is  based 
on  a  claimed  error  in  the  application  of  the  law  to   the  facts. 

The  court  finds  :  That  on  May  25, 1885,  appellant  recovered 
his  judgment  against  August  Schiffer  for  $7,203  and  costs,  and 
caused  execution  to  issue  thereon,  and  placed  same  in  the  hands 
of  the  Sheriff  on  same  day,  and  that  he  had  realized  by  sale 
of  personal  property,  $5,117.46.  That  by  virtue  of  said  execu- 
tion said  Sheriff  sold  in  due  form  of  law,  on  September  16, 
1885,  to  plaintiff  in  execution,  for  the  sum  of  $1,965,  certain  real 
estate.  And  to  Henry  Conrad  for  $151  certain  other  real 
estate,  which  sum  of  $151  was  in  Sheriff's  hands.  That  at  the 
same  term,  to-wit,  June  15,  1885,  Herman  Badenhoop  recov- 
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ered  a  judgment  against  Angiist  Schiffer  for  the  sum  of 
$1,458.52  and  costs.  That  an  execution  was  issued  thereon  and 
delivered  to  the  Sheriff  on  the  15th  day  of  June,  1885.  Apply- 
ing the  law,  siipra^  to  the  facts  of  the  case,  Badenhoop  recov- 
ei'ed  his  judgment  at  the  same  term,  caused  his  execution  to 
issue  thereon  and  placed  it  in  the  hands  of  the  Sheriff.  The 
execution  of  Hell  man  being  levied  upon  the  real  estate,  "The 
property  so  levied  upon  must  bo  sold  for  the  benefit  of  all 
executions  issued  upon  the  judgments  rendered  at  tlie  same 
term,  and  the  proceeds  of  such  sale  shall  be  divided  upon  the 
several  executions  j)7Y>  rato  according  to  their  amounts."  Ita 
lex  scripta  est.  It  is,  however,  insisted  that  the  order  to  pro 
rate  should  have  been  based  upon  the  amount  of  appellant's 
judgment,  and  that  no  deduction  should  have  been  made  for 
amount  realized  on  personal  property. 

The  time  when  a  lien  commences  on  personal  property,  as 
declared  in  Sec.  9,  Chapter  77,  aupra^  "No  execution  shall 
bind  the  goods  and  chattels  of  the  peraon  against  whom  it  is 
issued,  until  it  is  delivered  to  the  Sheriff,  or  other  proj^er 
officer,  to  be  executed."  Sec.  51,  Chapter  supra^  provides  if 
the  goods  and  chattels  sold  on  execution  have  been  attached  or 
seized  on  execution  by  another  creditor,  the  proceeds  of  the 
sale  shall  be  applied  to  the  discharge  of  the  judgments  in  the 
order  in  which  the  respective  writs  of  attachment  or  execu- 
tions became  a  lien,  or  are  by  law  entitled  to  share.  Baden- 
hoop, by  virtue  of  his  execution,  acquired  no  lien  to  share  in 
the  proceeds  of  the  sale  of  tiie  personal  property  in  this  ca«e, 
as  it  did  not  amount  to  a  sum  sufiSicient  to  pay  off  the  prior 
lien  of  appellant  Appellant  having  sold  the  personal  prop- 
erty, and  by  such  sale  having  received  the  full  benefit  of  his 
execution  Hen  thereon,  can  not  now  complain  that  he  should  be 
required  to  pro  rate  with  Badenhoop,  in  accordance  with  the 
amount  due  him,  at  the  time  of  such  sale  of  the  real  estate. 
Could  it  be  claimed  that  he  had  the  right  to  sell  real  estate 
for  the  full  amount  of  his  judgment,  and  thus  cut  off  the  liens 
of  the  attaching  creditors?  Manifestly  not.  Or  could  it  be 
claimed  that  he  had  the  right  even  to  sell  for  the  balance  due 
and  claim  a  pro  rata,  on  the  whole  amount  of  his  judgment? 
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His  lien  npon  the  real  estate  created  by  his  judgment  had  been 
extinguished  to  the  extent  of  the  amount  realized  from  the 
sale  of  the  personal  property. 

And  his  lien  at  the  time  of  the  sale  was  for  the  balance  due 
at  that  time  on  the  judgment,  and  as  to  that  balance,  Baden- 
hoop  was  entitled  to  his  pro  rata  share. 

It  is  also  insisted  by  counsel  for  appellant  that  the  court 
ciTcd  in  not  allowing  him  to  prove  that  the  amount  of  $1,400 
chained  to  him  as  the  avails  of  personal  property  was  for  a 
bid  made  by  him  for  a  grain  warehouse  building  struck  oflp  as 
personal  property,  and  that  the  building  had  been  taken  from 
his  possession  as  real  estate  covered  by  prior  liens.  Our  answer 
to  this  objection  is  that  this  was  a  judicial  sale,  and  that  the 
rule  caveat  emptor  applies  to  all  such  sales.  England  v.  Clark, 
4  Scam.  486;  Misner  v.  Eronger,  4  Gilm.  69. 

It  is  further  insisted  by  counsel  for  appellant  that  under  the 
law  the  intervening  liens  cut  Badenhoop  ofiE  from  sharing  in 
the  sales  of  the  real  estate  made  on  Hellman's  execution,  and 
that  the  court  should  have  ordered  the  entire  amount  applied 
to  his  execution.  The  lien  of  Hellman  was  prior  to  that  of 
the  intervening  liens.  Their  liens  were  subordinate  to  his. 
Under  Sees.  1  and  13,  Chap.  77,  supra,  he  had  no  priority  over 
Badenhoop  to  the  extent  of  his  lien.  We  are  of  the.  opinion 
that  the  order  made  in  this  case  is  in  perfect  harmony  with 
the  law.  And  if,  as  claimed  by  counsel  in  this  case,  it  works 
great  hardship  and  injustice  to  the  appellant,  such  arguments 
would  be  proper  and  right  to  the  law-making  power  in  this 
State.     Our  duty  is  to  administer  the  law  as  we  find  it. 

If  the  law  is  oppressive  or  unjust  in  any  of  its  provisions,  a 
strict  enforcement  thereof  will  the  more  speedily  result  in  its 
change.  The  prder  made  by  the  Circuit  Court  in  this  case  is 
afiiimed. 

Order  affirmed. 
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Julian  P.  Jones,  Administeator,  etc., 

V. 

Fbanklin  C.  Landee  et  ai^ 

Limitation  Act  qf  1812 — See.  11  ^  Prospective  in  Its  Operation — Trust 
Deeds  and  Mortgages^  within  Statute, 

1.  S?c.  11  of  the  Limitation  Act  of  1872,  being:  prospective  only  in  its 
operation,  does  not  apply  to  a  trust  deed  executed  and  delivered  prior  to 
July  1,  1872,  when  that  act  took  effect. 

2.  It  is  tJie  settled  law  of  this  State  that  mortgages  and  trust  deeds  are 
within  the  Statute  of  Limitations,  and  are  barred  thereby  at  the  same  time 
as  the  debts  which  they  secure. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Winnebago  county; 
the  Hon.  Charlks  Y.  Eustace,  Judge,  presiding. 

Mr.  George  M.  Blake,  for  appellant. 

This  note  and  trust  deed  were  dated,  made  and  delivered 
prior  to  tlie  passage  and  taking  eflFcct  of  the  Limitation  Act  of 
1872,  and  so  are  not  within  its  scope  and  purview. 

Courts  will  not  give  a  statute  of  limitations  a  retrospective 
operation  if  they  can  possibly  avoid  it  Betts  v.  Bgnd,  Breese, 
287;  People  v.  Thatcher,  95  111.  109 ;  Conway  v.  Cable,  37 
111.  82 ;  Knight  v.  Begole,  56  111.  122  ;  Hatcher  v.  T.,  W.  & 
W.  K.  R.  Co.,  62  111.  477 ;  McHaney  v.  Trustees  of  Schools, 
68  m.  140. 

Mr.  A.  H.  Fbost,  for  appellees. 

If  there  had  been  a  statute  of  limitations  as  to  trust  deeds  in 
force  at  the  time  of  the  enactment  of  the  law  of  1872J  any 
rights  that  had  accrued  would  have  been  saved  by  Sec.  24,  and 
would  not  have  come  under  the  operation  of  Sec.  11.  The 
saving  clause  (Sec.  24)  does  not  apply  to  any  cause  of  action, 
accrued  or  not,  that  was  not  affected  by  the  repeal  of  any  limi- 
tation law  under  the  enactment  of  1872.  Gridley  v.  Barnes, 
103  m.  211. 
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There  was  no  statute  of  limitations  prior  to  the  passage  of 
the  act  of  1872,  directly  aflfecting  trust  deeds.  Sec.  11  is  a  new 
section,  not  the  revision  of  an  old  one,  and  the  saving  clause 
of  the  statute  applies  to  accrued  causes  of  action  that  would 
have  been  affected  bj  some  revised  section  of  the  limitation 
law  but  for  the  saving  clause,  and  does  not  apply  to  such  sec- 
tions of  the  act  as  ci*eato  new  rules  of  limitation.  Gridley  v. 
Bai-nes,  103  111.  211. 

No  right,  liability  or  cause  of  action  within  the  intendment 
of  Sec.  2*^  had  arisen  or  accrued  in  this  case  at  the  time  of  the 
passage  of  the  Act  of  1S72,  so  that  this  case  is  excepted  from 
the  provisions  of  Sec  24.  The  case  of  Means  v.  Harrison,  114 
111.  248,  refers  solely  to  promissory  notes,  and  does  not  relate 
to  trust  deeds  and  mortgages. 

Bakes,  P.  J.  On  the  3d  day  of  July,  1871,  John  F.  Lander, 
now  deceased,  made  to  the  Kockford  Insurance  Company  his 
promissory  note  for  $6,000,  duo  in  five  ye  irs  from  that  date, 
bearing  ten  per  cent,  interest,  payable  semi-annually  and  con- 
taining a  clause  to  the  effect  that  if  the  interest  was  not  paid 
for  thirty  days  after  due,  then  the  note  was  to  be  due  and  pay- 
able. To  secure  this  note  he  executed  a  trust  deed  of  the 
same  date  on  real  estate,  to  one  B.  P.  Lane  as  trustee,  and  this 
trust  deed«contained  a  provision  that  if  default  was  made  in 
the  payment  of  the  said  moneys  or  interest  at  or  before  the 
time  specified  for  such  payment,  then  and  in  such  case  the 
ti'ustee  was  authorized  to  sell  and  close  up  the  trust.  The 
first  and  second  semi-annual  installments  of  interest  were 
promptly  paid,  but  the  third  installment,  due  January  3, 
1873,  was  not  paid  imtil  the  13th  day  of  March,  1873.  There- 
after the  interest  was  paid  more  or  less  promptly,  to  January 
8, 1883. 

In  1872  the  note  and  trust  deed  were  sold,  transferred  and 
resigned  for  a  valuable  consideration,  to  the  estate  of  one 
Kobert  M.  Brantingham,  deceased.  In  1874  John  F.  Lander 
died,  leaving  his  only  son  and  child,  Franklin  C.  Lander,  one 
of  the  appellees  herein,  as  his  residuary  legatee  and  devisee; 
by  virtue  whereof  said  Franklin  C.  Lander  became  and  was 
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possessed  of  the  mortgaged  premises,  or  of  the  equity  of  re- 
demption therein. 

On  the  28th  day  of  September,  1885,  the  appellant,  Julian 
P.  Jones,  as  administrator  de  bonis  non  cum  teekimento  annexo 
of  the  estate  of  Robert  M.  Brantingham,  deceased,  filed  this 
bill  in  the  Winnebago  Circuit  Court  for  the  purpose  of  foreclos- 
ing the  above  mentioned  trust  deed,  and  from  the  bill  tlie 
foregoing  facts  appear.  The  court  sustained  a  demurrer  to 
the  bill,  and  dismissed  it  for  want  of  equity  at  the  cost  of 
appellant 

The  action  of  the  Circuit  Court  waB  based  upon  the  theory 
that  by  tlie  failure  6f  the  maker  of  the  note  and  trust  deed  to 
pay  the  installment  of  interest  that  fell  due  on  the  third  of 
January,  1873,-  until  more  than  tliirty  days  after  it  was  due,  a 
right  to  foreclose  or  make  sale,  accrued,  and  that  as  the  bill 
was  not  filed  until  after  the  expiration  of  more  than  ten  years 
from  the  termination  of  such  thirty  days,  the  right  to  fore- 
close was  barred  by  Sec.  11  of  the  Limitation  Act  of  April  4, 
1872,  which  provides  that  "no  person  shall  commence  an 
action  or  make  a  sale  to  foreclose  any  mortgage  or  deed  of 
trust  in  the  nature  of  a  mortgage,  unless  within  ten  years  after 
the  right  of  action  or  right  to  make  such  sale  accrues." 

The  ruling  of  the  court  in  sustaining  the  demurrer  and  ren- 
dering a  decree  dismissing  the  bill  was  erroneous.    • 

In  Means  v.  Harrison,  114  111.  248,  it  was  held  that  the 
Limitation  Act  of  1872  had  no  application  to  a  promissory 
note  given  in  January,  1872,  and  due  two  years  after  the  date 
thereof,  but  that  such  note  was  governed  by  the  sixteen  years 
limitation  established  by  the  act  of  the  5th  of  November, 
1849,  which  was  in  force  when  the  note  was  executed. 

In  McMillan  v.  McCormick,  117  111.  79,  it  was  held  that 
under  the  Limitation  Law  of  1849,  and  under  the  Statute  of 
Limitation  in  ferce  prior  thereto,  it  was  the  settled  law  of  this 
State  that  mortgages  and  trust  deeds  were  within  the  Statute 
of  Limitations  and  barred  thereby ;  that  the  debt  was  the  prin- 
cipal thing  and  the  mortgage  or  deed  of  trust  a  mere  incident 
to  the  debt ;  that  when  the  principal  thing  was  named  in  the 
statute,  that  which  was  incident  to  it  was  covered  by  the  statute 
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by  necessary  implication,  although  not  expi-essed  therein  ;  and 

that  hence,  when  the  debt  was  barred  in  sixteen  years  by  the 

law   of    1819,   it  wad   vacant  and  the   mortgage    or    trust 

deed  secnring  it  was  also,  by  the  same  words,  barred  in  that 

time.     And  the  conelusion  was  reUched  thalt  Sec.  11  6t  tlie 

Limitation  Act  of  1873  was  prospective  only  in  its  operation, 

and  did  not  apply  to  mortgages  or  deeds  of  trust  executed  and 

deliverbd  prior  to  July  1, 1873,  the  date  that  act  wtot  in  foi*ce. 

The  case  of  McMillan  v.  McOormick  is  exactly  in  point,  and 

decisive  of  the  matter  now  under  consideration.     It  is  wholly 

utmecessary  to  repeat  the'  course  of  reasoning  by  which  the 

conclusions  in  Means  v.  Harrison  and  McMillan  v.  McCormick 

were  reached ;  suffice  it  to  say  that  in  the  latter  case  it  was 

expressly  lield  that  the  matter  of  the  conjatruction  to  be  given 

Sec'll  of  the  Statute  of  1872  was  not  governed  by  Hyman  v. 

Bayne,  83  111.  256,  and  Gridley  v.  Barnes,  103  III.  216,  as  the 

principle  involved  was  not  analogous  tfj  that  involved  in  those 

cases. 

It  follows  from  what  we  have  said  that  the  decree  of  the; 

Circuit  Court  must  be  reviersed  and  the  cause  remanded,  witk 

instructions  to  that  court  to  overrule  the  demuri'er  to  the  bilL 

of  complaint  of  appellant 

Heversed  and  remandedL 


George  W.  McMahill 

V. 

Martin  Humes. 

Chattel  Mortgages — Sale  to  Mortgagee— Validity .  qf— Change  qf  Pos' 
session — Sufficieney  of— Loan — Practice — Trial  ioithout  Jury — Finding  qf 
Court-^How  far  Conclusive, 

.  1.  After  verbal  sale  and  delivery  of  chattel  property  or  after  bona  fide 
delivery  of  mortgaged  chattels  to  the  mortgagee  in  satisfactioQ  of  the  debt, 
the  vendee  or  mortgagee  may  temporarily  loan  the  same  to  the  vendor  or 
mortgagor  or  employ  the  latter  to  use  ^  chattels  in  the  service  of  the 
vendee  without  invalidating  his  title* 

Yoi.    XXI   3S 
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2.  Where  the  mortg»gor  merely  hitches  hones  to  the  mort|pigee''s  nek 
for  a  half  hour  and  then  borrows  them,  the  possession  of  the  mortgagee  is  noi 
long  enough  to  apprise  all  parties  of  the  change  of  ownership. 

8.  Where  a  jury  is  waived,  the  finding  of  the  court,  like  the  verdict  of 
the  jury,  is  condusive,  unless  it  is  manifestly  against  the  weight  of  evidence. 

[Opinion  filed  December  11, 1886.] 

APPEA.L  from  the  Circwit  Court  of  Warren  County;  the 
Hon.  A.  A.  Smith,  Judge,  presiding, 

.  In  connection  with  this  case  see  the  following  case  of  Eagle 
V.  Rohrheimer. 

Messrs.  Stewabt  &  Stswakt,  for  appellant. 

There  is  no  evidence  whatever  that  McMahill  intended  to 
defraud  anj  of  Wi)  lard's  creditors,  and  having  bought  and 
paid  for  the  horses,  McMahill  had  a  right  to  loan  them  toWil- 
lard  to  finish  gathering  his  rent  com,  and  by  so  doing  he  did 
not  defraud  Humes,  or  induce  him  to  part  with  any  of  his 
property,  because  Humes  testifies  that  he  took  his  mortgage 
to  secure  a  store  bill,  and  a  note  he  bought  of  Ostrandor,  and 
that  he  had  no  intention  of  taking  the  chattel  mortgage  when 
he  bought  the  note  of  Ostrander.  Brown  v.  Riley,  22  HI.  46; 
Wright  V.  Grover,  27  111.  426;  Neece  v.  Haley,  23  111.  416; 
Punk  V.  Staats,  24  HI.  632,  645;  Cunningham  v.  Hamilton,  25 
HI.  228;  Reynolds  v.  Patterson,  4  111.  App.  183. 

The  fact  that  McMahill  loaned  the  horses  to  Willard  after 
he  had  bought  them  is  not  a  fraud  per  se,  as  was  urged  in  the 
Circuit  Court  Cunningham  v.  Hamilton^  25  HI.  231;  Rey- 
nolds V.  Patterson,  4  HI.  App.  183. 

Messrs.  GsncB  &  Drydek,  for  appellee. 

Reed  v.  Eames,  19  HI.  594,  announces  a  principle  which  has 
never  been  departed  from  since :  that  where  a  mortgage,  like 
the  one  in  the  case  at  bar,  contains  a  stipulation  that  the  prop- 
erty shall  remain  with  the  mortgagor  until  default,  that  be- 
comes the  agreement  between  the  parties  placed  upon  record, 
thereby  giving  notice  to  all  of  the  kind  of  tenure  by  which 
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the  possession  is  held;  that  upon  default  by  maturity  or  other* 
vise,  the  title  And  right  of  possession  become  absolute  in  the 
mortgagee  and  he  is  bound  to  take  possession,  and  that  a  fail- 
ure to  do  so  upon  default  is  a  fraud,  because  the  real  owner* 
ship  being  in  one  person  and  the  ostensible  ownership  in  an- 
other, gives  the  latter  a  false  ci-edit  And  Justice  Breese  adds 
that  while  some  courts  hold  such  facts  open  to  explanation, 
the  safer  and  better  rule  is  that  it  constitutes  fraud  per  se  and 
incapable  of  explanation;  conclusive  as  against  creditors,  sub« 
sequent  purchasers,  etc. 

This  doctrine  has  been  affirmed  end  re-affirmed,  notably  in 
Thompson  v.  Yeck,  »1  HI.  73;  Cass  v.  Perkins,  23  111.  382; 
Seese  v.  Mitchell,  41  111.  365;  Lenien  v.  Robinson*  59  D).  lib; 
Arnold  v.  Stock,  81  HI.  407;  Ticknor  v.  McClelland,  84  111.  471. 

We  re-affirm  thafft  there  was  no  delivery  of  possession  by 
Willard  to  McMahill  such  as  to  preclude  Humes'  rights,  be- 
cause to  constitute  such  change  of  po^sc^ssion  it  must  be  open, 
visible,  public  and  manifested  by  such  outward  signs  as  render 
it  evident  that  the  possession  of  the  owner  has  wholly  ceased. 
Bump,  Fraudulent  Con.,  114. 

The  deliveiy  of  possession  must  be  accompanied  with  such 
unmistakable  acts  of  control  and  ownership  as  a  prudent,  bona 
fide  purchaser  would  do  in  the  exercise  of  his  rights,  so  that 
all  persons  may  have  notice  that  he  owns  and  has  possession  of 
the  property. 

The  length  of  time  such  possession  should  continue  has  been 
clearly  pointed  out  by  the  Supreme  Coart;  it  must  be  long 
enough  to  appruse  all  parties  of  the  change  of  ownership. 
Cunningham  v.  Hamilton,  25  HI.  228. 

Lacet,  J.  ^is  was  an  action  in  replevin  commenced 
hefore  a  Justice  to  recover  the  possession  of  the  mare  and 
horse  in  controversy,  commenced  by  appellee  against  appel- 
lant, and  judgment  being  rendered  before  the  Justice  for  the 
appellant,  the  appellee  appealed  to  the  Circuit  Court,  where 
the  case  was  tried  by  the  court,  a  jury  being  waived,  and  the 
court  found  for  him  and  judgment  against  appellee  for  costs, 
and  he  appeals  to  this  com*! 
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It  appears  from  the  evidence  that  one  F.  M.  Willard  was 
the  owner  of  the  horses,  and  on  December  13,  1882,  mort- 
gaged them  to  appellant  to  secure  a  note  for  |250,  dae  in  one 
year  from  date.  A  day  or  two  before  the  note  and  mortgage 
became  due  Willard  drove  the  horses  over  to  the  farm  of 
appellant  and  there  was  an  attempted  adjustment  of  the  debt 
and  sale  of  the  team  to  appellant,  and  the  note  and  mortgage 
was  delivered  up.  But  the  team  remaining  in  the  possession 
of  Willard,  he,  on  the  25th  of  December,  1883,  re-mortgaged 
them  to  appellee  to  secure  $190.  Afterward  in  January,  1884, 
appellant  replevied  the  hor86s  from  Willard,  when  thereafter, 
and  after  demand,  appellee  replevied  them  from  appellant, 
claiming  under  his  mortgage,  and  thcU  is  this  suit 

The  only  point  in  dispute  is  whether  the  attempted  sale 
from  Willard  to  appellant  was  perfected  by  actual  delivery  of 
the  possession  of  the  horses  to  appellant  so  as  to  make  a  per- 
fect and  complete  sale  to  him  as  against  subsequent  purchasers 
and  incumbrancers.  This  is  the  only  controlling  question 
here. 

There  are  only  two  witnesses  to  the  transaction — ^Willard 
and  appellant.  After  an  agreement  between  Willard  and 
appellant  that  the  horses  were  to  be  taken  by  appellant  in 
discharge  of  the  note  and  mortgage  and  they  were  to  be  deliv- 
ered to  appellant  at  his  house,  appellant  testifies  as  to  what 
took  place  at  the  time  of  the  attempted  delivery  as  follows; 
•'  Willard  came  over  to  my  place  a  day  or  two  before  my  note 
and  mortgage  was  due  and  said  he  had  brought  over  the  team 
to  deliver  it  up  and  get  the  note  and  mortgage.  I  got  the 
note  and  mortgage  and  went  out  with  him  to  where  tlie  team 
was  tied  to  my  hitching  rack  and  I  took  hold  of  the  halters 
and  looked  into  their  mouths,  asked  Willard  how  old  they 
were  and  asked  him  about  a  place  on  the  mare  where  the  skill 
was  broken.  I  then  gave  Willard  the  note  and  mortgage  as 
he  said  he  would  not  give  up  the  horses  unless  I  gave,  up  all 
the  papers;  so  I  gave  them  to. him.  I  asked  him  what  he  was 
iloing;  Jie  said  he  was  gathering  the  rent  com,  due  for  land 
which  I  had  rented  to  him  and  he  wanted  to  borrow  the  team 
to  finish  it,  so  I  loaned  him  the  team  to  gather  the  said  rent 
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com  and  told  him  where  to  pat  it.  He  said  it  would  take 
,  three  or  foor  days  to  finish  gathering  the  corn  and  he  took 
the  team  and  went  back.  He  was  at  my  place  about  half  an 
hour.  He  refused  to  return  the  team  and  I  had  to  replevy 
them." 

'  Willard  testified  on  the  subject  of  delivery:  "When  I 
went  to  settle  the  mortgage  up  I  took  the  team  over  to  McMa- 
hilPs ;  hitched  them  up  to  the  hitching  rack  and  went  to  his 
house  and  told  him  I  brought  the  horses  Over  to  settle  up  this 
moi-tgage.  I  wanted  the  use  of  the  team  a  year  and  McMahUl 
said  he  did  not  know  about  that.  He  gave  me  the  note  and 
mortgage  and  asked  me  some  questions  about  them,  as  to  their 
ilge  and  how  the  mare  got  some  skin  rubbed  off  her.  He  also 
asked  what  I  was  doing ;  told  him  I  was  gathering  the  rent 
corn.  He  told  me  to  go  back  and  finish  gathering  it  and  I 
went  back  and  went  to  work."  This  was  all  the  evidence  on 
the  subject  of  the  delivery  of  the  horses  by  Willard  to  McMa- 
hill.  The  appellant  relies  for  reversal  on  the  authority  of 
Browq  v.  Eiley,  22  111.  46  ;  Wriglit  v.  Grover,  27  IlL  430 ; 
]Sreece  v.  Haley,  23  111.  417 ;  Funk  v.  Staats,  24  111.  645  ;'  Cun. 
ningham  v.  Hamilton,  25  111.  231 ;  Reynolds  v.  Patterson,  4 
m.  App.  183. 

There  can  be  no  question  that,  after  verbal  sale  and  delivery 
of  chattel  property,  or  after  bona  fide  delivery  of  mortgaged 
chattels  to  the  mortgagee  in  satisfaction  of  the  debt,  the  vendee 
or  mortgagee  may  temporarily  loan  the  same  to  the  vendor  or 
mortgagor,  or  employ  the  latter  to  use  the  chattels  in  the 
service  of  the  vendee  without  invalidating  the  title.  But  in 
this  case  it  is  a  question  whether  the  actual  possession  required 
by  law  was  ever  taken  by  appellant  before  the  horses  were 
re-mortgaged  to  appellee,  and  the  key  note  on  which  the  de- 
cision of  this  case  rests  is  found  in  Cunningham  v.  Hamilton, 
25  HI.  228,  where  the  court  says  "  the  possession  of  the  mort- 
gagee must  be  long  enough  to  apprise  all  parties  of  the  change 
of  ownership."  That  can  not  be  said  to  have  been  done  in 
this  case.  Because  the  horses  were  hitched  at  appellant's  rack 
for  half  an  hour  it  can  not,  with  reason,  be  claimed  that 
actual  possession  was  taken  by  him  in  the  manner  the  law  re- 
quires. 
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There  were  abnndant  grotinds  in  the  evidence  to  jnstif  j  the 
court  in  finding  that  the  delivery  of  possession  ''  was  not  long 
enough  to  apprise  all  parties  of  the  change  oi  ownorsliip." 

In  fact  tliere  was  no  delivery  of  possession  at  all  either  syx^ 
bolical  or  otherwise.  Tlie  evidence  also,  we  think,  fully  ju»* 
tified  the  court  in  finding  that  appellee  was  an  innocent  pur- 
chaser  without  negligence.  But  when  it  is  considered  that 
the  finding  of  a  court,  like  the  verdict  of  a  jury,  must  be  con* 
clusive,  unless  we  can  see  that  such  finding  is  manifestly 
against  the  weight  of  the  evidence,  it  will  be  seen  that  there 
can  be  but  slight  grounda  upon  which  a  reversal  could  he 
based. 

We  therefore  find  there  is  no  error  in  the  record,  and  order 
that  the  judgment  .be  affii-med. 

Judgtn^mt  affirmedi. 


James  K.  Eagle  and  Geo.  R.  Letoueneau 

V. 

Moses  Rohrheimeb. 

Chaff  el  Morfgngt^ — Salt  fo  Morfgagee — Validifg  cf— Change  of  po9S69' 
tion^Loan^Replevin-'Evidenee— Vendor  can  not  Impeach  Title  of  Vendee, 

1.  After  a  Talid  sale  and  deliveiy  of  chattel  property,  or  after  a  honajlde 
delivery  of  mort-gaged  chattels  to  the  mortgagee  in  satisfaction  of  the  deU^ 
and  possession  taken  by  the  mortgagee,  the  rendee  or  mortgagee  may  teuK 
porarily  loan  such  chattels  to  the  vendor  or  mortgagor,  or  employ  the  latter 
to  use  them  in  his  service  without  invalidating  his  title.  But  in  order  to 
make  such  transfer  of  property  valid  as  against  third  parties  there  miist  be 
a  substantial  change  of  possession  of  sncb  character  or  duration  as  wonid 
reasonably  notify  other  persons  that  the  property  was  transferred  and  the 
ownership  changed. 

2.  In  an  action  of  replevin  to  recover  certain  personalty  as  the  property 
of  the  mortgagor  thereof,  it  is  held:  That,  nnder  the  evidence,  there  was 
no  apparent  change  of  possession  of  a  horse,  for  which  the  mortgagor  had 
given  a  bill  of  sale  to  the  mortgagee;  and  that  evidence  of  statements  made 
by  the  former  as  to  the  date  of  the  bill  of  sale  was  properly  excluded^  as  the 
vendor  can  not  be  heard  after  sale  to  impeach  the  title  of  the  vendee. 
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[Opinion  fiM  December  11,  1886.] 

Appeal  from  the  Circait  Court  of  Kankakee  Coantj;  thf 
Hon.  Alfbbd  Sample,  Judge,  i»«8idiug. 

In  connection  with  this  case  see  the  preceding  ease  of  M<> 
Mahill  V.  Humes. 

Mr.  H.  K.  Whselbb,  for  appellants. 
Messrs.  Lakb  &  Pottbb,  for  appellee.. 

Bakeb,  p.  J.  This  was  a  replevin  instituted  1>7  Bohr* 
heimer  against  James  K.  Eagle  and  George  B.  Letoui'neau  foir 
the  recovery  of  certain  personal  property  that  had  been 
levied  on  by  Letourneau,  Sheriff  of  Kankakee  County,  by  virtue 
of  an  execution  issued  on  a  judgracnfe  in  the  Circuit  Court  of 
said  county  for  $1,510  and  ooaU^  in  favor  of  Eagle,  and 
against  James  H.  Ci*addock.  Pleas  wcm  filed  that  justified 
the  taking  under  said  execution,  and  claimed  that  the  property 
belonged  at  the  time  of  the  levy  to  Craddock.  The  result  of 
a  jury  trial  was  a  verdict  and  judgment  in  favor  of  Bohiv 
heimer  for  all  of  the  property  in  dispute. 

A  horse,  buggy,  cutter  and  set  of  single  luime8S,eonstitutin)if 
a  pai-t  of  the  articles  that  were  in  controversy,  had  belonged  U> 
Craddock,  and  he  had  given  to  Bohrheimer  a  chattel  mort^agq 
upon  them  to  secure  a  debt  that  matured  January  28, 1884. 

An  absolute  bill  of  sale,  beanng  the  date  mentioned,  was 
executed  by  the  mortgagor  to  the  mortgagee  for  the  property 
covered  by  the  mortgage  in  satisfaction  of  the  debt.  The 
execution  was  levied  on  the  14th  day  of  February,  1884. 

We  are  of  opinion  the  evidence  does  not  suflSciently  sustain 
the  verdict  of  the  jury  upon  the  question  of  the  ownership 
of  the  horse.  After  a  valid  sale  and  delivery  of  chattel  prop^ 
erty,  or  after  a  ioua  fide  delivery  of  mortgaged  chattels  to 
the  mortgagee  in  satisfaction  of  the  debt  and  possession  taken 
by  the  mortgagee,  the  vendee  or  mortgagee  may  temporarily 
loan  such  chattels  to  the  vendor  or  mortgagor,  or  employ  the 
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latter  to  use  them  in  the  service  of  the  yendee  pr  mortgap;ee, 
vithoat  invalidating  the  title.  But,  in  order  to  make  such 
transfer  of  property  valid  as  against  third  parties,  there  most 
be  a  substantial  change  of  possession,  a  change  of  such  charac- 
ter or  duration  as  would  reasonably  notify  other  persons  the 
property  wiis  transferred  and  ownership  changed. 

In  tliis  case,  after  the  date  of  the  bill  of  sale  and  up  to  tho 
time  of  the  levy,  the  horse  was  left  in  the  possession  and  con- 
trol  of  Craddock,  the  original  owner,,  the  same  as  theretofore. 
He,  and  the  members  of  his  family  and  his  employes,  con. 
tinned  to  use  it  both  in  their  business  and  for  pleasure;  and  it 
was  fed,  watered  and  attended  to  by  his  famDy  apd  servants. 
Only  five  days  before  the  levy  he  had  the  four  shoes  of  the 
horse  set,  and  paid  for  the  work;  and  at  the  very  time  it  was 
levied  upon,  it  was  being  ted  and  watered  by  his  brother.  It 
is  true  the  horse  was  kept  in  the  barn  of  Eohrheimer,  bat 
then  the  bam  was  rented  by  Craddock,  and  tlie  horse  had  been 
kept  there  both  before  and  after  the  date  of  the  bill  of  sale. 
Appellee  testified  that  he  hired  John  Coyn  to  take  care  of  the 
horse,  but  according  to  the  testimony  of  Coyn,  Craddock  kept 
the  horse  ther^,  and  continued  to  use  him  as  long  as  he  wag 
there,  and.Craddock's  stepson  took  care  of  hinL  It  does  not 
appear  that  appellee  ever  used  the  horse,  or  ever  paid  any- 
thing for  its  keeping.  The  decided  weight  of  the  evidence  is 
that  there  wasno  apparent  change  of  possession,  and  that  third 
parties  could  not  possibly  have  been  apprised  from  the  sur- 
rounding circumstances  that  there  had  been  a  cliange  of 
Ownership.  This  was  not  a  case  of  a  mere  temporary  borrow- 
ing by  the  vendor,  but  a  case  of  continued  possession  and 
use  by  him. 

The  ruling  of  the  court  in  excluding  from  the  jury,  evidence 
of  the  statements  made  by  Craddock  as  to  the  date  when  the 
bill  of  sale  was  in  fact  executed,  was  right ;  even  though  it  was 
proposed  to  show  in  connection  therewith  that  such  statements 
were  made  while  he  was  in  possession  of  the  property.  Tho 
law  forbids  that  a  vendor  should  after  sale  be  heard  to  impeach 
the  title  of  the  vendee.  The  case  of  Amick  v.  Young  et  al.i 
69  m.  54?,  we  do  not  regard  as  an  authority  in  point    The 
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declarations  tliere  considered  were  not  those  of  a  vendor 
against  the  interest  of  his  vendee ;  and  besides,  the  declarations 
were  those  of  a  ])erson  who,  at  the  time  they  were  made,  was 
in  actual  possession  of  the  property,  exercising  full  control 
over  it,  offering  to  sell  it,  and  claiming  it  as  his  own,  and  what 
he  said  under  such  circumstances  was  held  to  be  a  part  of  the 
res  gestae,  and  therefor^  legitimate  evidence. 

In  the  present  litigation  the  statements  excluded  were  thode 
6t  a  person  not  claiming  at  the  lime  they  were  made  a  present 
interest  in  the  property  under  discussion,  and  were  a  mere  nar- 
ration of  past  transactions*  and  such  narration  was  wholly  uncon- 
nected with  and  formed.no  part  of  the  transactions  themselves, 
and  consequently  were  not  a  part  of  the  res  gestce. 

The  court  very  properly  modified  the  6th  instruction  fojp 
appellants,  by  eliminating  the  particular  cu'cumstances  that 
was  iucorporated  in  it  Appellants  claim  that  it  was  a  strong 
circumstance,  and  that  the  attention  of  the  jury  should  have 
been  called  to  it  as  one  of  the  badges  of  fraud.  We  may  re- 
mark that  it  was  not  a  conclusive  circumstance,  and  that  it 
was  no  part  of  the  duty  of  the  trial  court  to  make  an  argumei^t 
to  the  jury  in  behalf  of  either  party,  to  the  suit  and  call  the 
special  attention  of  the  jurors  to  particular  but  incouclusive 
facts  in  proof.  Such  mode  of  instruction  is  likely  to  mislead 
the  jury,  by  giving  undue  importance  to  the  circumstances  that 
may  be  thus  singled  out  from  the  bulk  of  the  testimony. 

The  verdict  of  the  jury  improperly  awarded  the  horse  to 
appellee.  The  motion  for  a  new  trial  should  have  prevailed, 
and  it  was  manifest  error  to  overrule  it ;  for  that  error  the 
judgment  is  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 
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Geobok  GindebSi  Administbatob,  £Ta, 
Julia  M.  Ginbebs^  Claimant^  etc. 

Administration  of  Eviai^s-^laim  for  Services  Rendered  hy  Member  ef 
Family — Rulee — Presumptione — Burden  of  Freqf— Instructions — ^«- 
denee— Admissions  of  IntestatSf  Admissible — Express  and  Implied  Conr 
tracts. 

1.  Where  persons  reside  together  as  members  of  one  family,  and  one  of 
them  renders  services  to  the  head  of  the  family,  the  law  does  nob  imply  a 
promise  to  pay  therefor,  nor  a  promise  on  the  part  of  the  one  rendering  such 
service  to  pay  for  maintenance,  the  presumption  being  that  both  services  and 
maintenance  are  gratuitous. 

2.  Where  services  are  rendered  within  the  family,  under  the  rale  of  thi* 
State  there  can  be  no  recovei<y  against  the  head  of  snob  family  unless  it  a^ 
pears  that  there  was  an  express  promise  to  pay,  or  that  the  services  were 
rendered  under  the  expectation  of  both  thirties  that  payment  was  to  be  made, 
the  burden  of  proof  being  upon  the  one  who  seeks  to  recover  for  such  services. 

3.  Both  an  express  and  an  implied  contract  can  not  eidst  at  one  and  the 
same  time  concerning  one  and  the  same  subject-matter. 

4.  In  the  case  presented,  in  which  the  daughter-in-law  of  the  deceased 
seeks  to  recover  from  his  estate  compensation  for  services  rendered  ad  a 
member  of  his  family,  it  is  held:  That  certain  instructions  were  erroneous 
for  improperly  stating  the  rule  as  to  the  burden  of  proof  and  ignoring  the 
circumstances  surrounding  the  claimant,  the  intestate  and  her  infant  chil- 
dren; that  statements  made  by  the  intestate  relative  to  leaving  the  claimant 
a  home  were  properly  admitted;  and  that,  if  the  services  were  rendered 
under  an  agreement  that  the  intestate  would  by  will  or  otherwise  provide 
the  claimnnt  a  home  and  support  upon  his  death,  and  he  failed  to  do  so,  fhe 
may  recover  upon  a  quantum  meruit  tor  the  five  years  not  barred  by  the 
Statute  of  Limitations. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circnit  Court  of  Ogle  County;  the  Hon. 
William  Bbown,  Judge,  presiding. 

» 
Mr.  N.  C.  Warner,  for  appellant. 

In  the  case  of  children  after  they  attain  majority,  or  grand- 
children, or  nephews  and  nieces  who  live  with  a  relative  or 
pai'cut  as  members  of  his  family,  without  any  contract  or  un- 
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derstanding  that  he  shall  pay  for  their  maintenance,  the  law 
will  not  imply  a  promise  to  pay  on  either  side.  Eobinson  v« 
Cushman,  2  Den.  149;  Andi-ews  v.  Foster,  17  Vi  556;  Fitch  v. 
Peckham,  16  Vt  150;  Guffin  v.  First  Xat  Bank,  74  111.  262; 
Owen  V.  Parsons,  5  Watts  &  S.  357,  513;  Wier  v.  Wier,  3 
B.  Men.  645;  Funk  v.  Lawson,  12  111.  App.  229. 

Where  parties  competent  to  contract,  enter  into  an  arrange* 
ment  by  which  one  becomes  a  member  of  the  family  of  another^ 
under  circumstances  that  forbid  the  idea  of  a  promise  or  con- 
tract for  pecuniary  compensation,  no  action  will  lie  to  recover 
such  compensation  for  services  rendered  during  the  existence 
of  such  arrangement*  Promises  are  implied  in  consequence 
of  the  nature  of  the  transaction.  And  it  is  only  where  there 
is  no  express  promise  that  the  law  will  sometimes  imply  one. 
Implied  promises  only  arise  where  reason  and  justice  dictate 
that  a  person  should  do  the  thing  which  the  law  thus  implies 
he  has  agreed  to  do.  No  implied  contract  will  arise  to  pay  for 
services  rendered  by^  and  between  members  of  the  same 
family.  Hall  v.  Finch,  29  Wis.  278;  Andrews  v.  Foster,  17 
Vt  556;  Duffy  v.  DuflFy,  4  Pa.  St  399. 

Transactions  of  this  kind  stand  upon  a  different  footing 
from  those  between  persons  who  ai'e  not  bound  together  by 
family  tics.  VanKuren  v.  Saxton,  3  Hun  (N.  Y.),  547;  Wilcox 
V.  Wilcox,  48  Barb.  327. 

The  relationship  between  the  parties  prepares  the  mind  at 
once  to  believe  that  Henry  Ginders  was  extending  to  ap])ellce 
and  her  children  the  hospitality  and  oomfort  of  a  home  in  her 
widowhood  and  their  orphanage,  and  was  not  keeping  them 
for  any  mercenary  consideration,  and  as  they  did  not  pay  for 
board,  and  were  not  in  the  attitude  of  servants,  no  presump* 
tlon  will  be  indulged  that  appellee  then  expected  pay  for 
services.  Fruitt  v.  Anderson,  12  111*  App.  421;  Hyers  Yt, 
Malcom,  20  HI.  621. 

Where  two  partiea  understand  they  are  mutually  receiving 
and  rendering  favors  with  no  present  design  to  make  them 
pecuniary  charges  against  each  other,  no  recovery  can  be  had 
by  either.  Dunlap  v.  Allen,  90  111.  108;  Jared  v.  Vanvleet> 
13  111.  App.  334, 
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The  family  relation  is  itself  strong  negative  proof,  and 
raises  a  presumption  that  no  payment  or  compensation  tras  to 
be  made  beyond  that  received  by  claimant  at  the  time,  which 
can  only  be  overcome  by  clear  and  unequivocal  proof  to  the 
contrary.  The  evidence  must  be  clear,  direct  and  positive 
that  the  relation  was  not  a  family  relation,  but  was  the  rela- 
tion of  debtor  and  creditor,  or  master  and  servant.  To  estab- 
liah  such  relation  it  is  evident  souie  new  arrangement  or  con- 
tract  to  that  effect  must  be  shown.  No  man  is  made  a  debtor 
without  his  knawledge  or  consent,  or  under  circumstanced 
where  he  has  no  reason  to  expect  that  such  was  his  position. 
We  find  the  best  considered  authorities  hold  that  an  express 
contract  must  be  shown.  Deitrich  v.  Waldron,  90  HI.  115; 
Hall  v.  Finch,  29  Wis.  286;  Hartraan's  Appeal,  3  Grant's  Case«> 
271;  Dutfey  v.  Duffey,  44  Pa.  St,  402;  Bash  v.  Bash,  9  Pa. 
St.  260.  ; 

Mr.  J.  C.  Gabvek,  for  appellee. 

■ 

Baker,  P.  J.  Tins  controversy  grows  out  of  a  claim  for 
$3,000,  filed  by  Julia  M.  Ginders,  appellee,  against  the  estate 
of  Henry  Ginders,  deceased,  for  services  rendered  him  in  his 
lifetime. 

In  1871  the  deceased  was  living  with  his  wife  on  his  farm 
in  Ogle  County,  Blinois.  They  had  two  children,  both  sons ; 
the  elder,  George,  had  married  and  moved  away  some  years 
prior  to  that  time,  and  the  younger,  Joseph,  was  living  with 
his  parents.  In  that  year  Joseph  was  married  to  appellee,  and 
she  immediately  made  her  home  on  the  farm  with  her  husband 
and  his  parents.  Shortly  thereafter  the  wife  of  Henry  Ginders 
died,  and  from  that  date  Joseph  and  his  wife  continued  to  Jive 
with  said  Henry  for  some  seven  years  and  until  the  death  of 
Joseph  in  January,  1878.  The  latter  left  surviving  him,  his 
widow,  the  appellee,  and  two  infant  daughters,  now  about  thir- 
teen and  eleven  years  of  age.  respectively.  Appellee  and  lief 
two  daughters  remained  on  the  farm  with  Henry  Ginders,  the 
deceased,  who  was  fathei'-in-law  of  the  one,  and  gi'andfather  of 
the  others,  and  continued  to  make  his  house  their  home,  until 
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liis  death  on  the  20tii  of  February,  1885.  Joseph  left  appel- 
lee and  his  childi'en  almost  wholly  unprovided  for,  and  they 
seem  to  have  remained  with  deceased  as^ members  of  his  family. 
Appellee  was  an  industi*ious  and  thrifty  woman,  managed  thO' 
house  and  attended  to  alj  the  necessary  and  usual  household 
duties,  did  the  cooking  for  deceased  and  his  hired  man,  and 
nursed  and  took  care  of  the  former  in  his  old  age  and  last 
sickness.  There  appears  to  have  been  an  arrangement  be- 
tween appellee  and  her  father-in-law,  that  she  was  to  have  the 
dairy  and  poultry  products  of  the  farm,  and  out  of  their  pro- 
ceeds supply  the  family  groceries,  flour  and  meat  excepted, 
and  use  the  residue  for  clothing  her  children  and  herself. 

It  further  appears  that  she  not  only  did  this,  but  was  able  to 
purchase  many  articles  of  household  furniture,  which  she  still 
retains.  It  was  stipulated  upon  the  trial  that  Henry  Ginders 
died  intestate  and  left  as  his  only  heirs  at  law,  his  son,  the  ap- 
pellant administrator,  and  his  two  granddaughters,  and  that  he 
died  seized  of  unincumbered  real  estate  of  the  value  of  $5,000 
and  of  $2,900  in  personal  property,  and  that  his  estate  was 
at  the  time  of  his  death  practically  free  from  debt,  unless  it 
be  the  claim  made  by  appellee  is  a  just  debt 

Ordinarily,  where  one  person  labors  or  performs  services 
for  another,  a  presumption  of  fact  arises  that  the  person  for 
whom  the  labor  is  done  or  services  performed  is  to  pay  the 
value  of.  such  labor  or  services.  But,  where  persons  are  liv- 
ing together  as  members  of  one  family,  and  a  member  of  such 
family  renders  services  to  the  head  of  the  family,  the  law  doeo 
not  imply  a  promise  to  pay  therefor. 

And  so,  on  the  other  hand,  there  is  not,  in  such  case,  an 
implied  promise  that  the  member  of  the  family  will  pay  the 
head  of  the  family  for  board  and  maintenance.  Within  the 
family  the  presumption  is  that  both  services  and  maintenance 
are  gratuitous.  Such  presumptions,  however,  are  mere  pre- 
sumptions of  fact  and  may  be  rebutted. 

Some  of  the  courts  have  held  that  within  the  family  rela- 
tion and  between  a  member  and  its  head,  there  can,  under  no 
circumstances,  be  a  recovery  upon  an  implied  contract  for  work 
and  labor,  and  that  it  must  be  sliawp  that  an  express  contract 
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was  actually  made.  The  mle  is  not  held  so  stiietly  in  this 
State.  H^re  we  understand  the  doctrine  to  be,  fliat  where  sor* 
vices  are  rendered  witliin  the  family  there  can  be  no  recovery 
against  the  head  of  saeh  family,  unless  it  be  shown,  either  that 
thei*e  was  an  express  promise  to  pay,  or  that  the  services  were 
rendered  under  the  expectation  of  receiving  pay  therefor  on 
the  one  side,  and  under  the  expectation  of  paying  therefor  on 
the  other  side.  The  following  authorities  sustain  this  view  of 
the  law.  Myers  v.  Malcom,  30  HI.  621 ;  Freeman  v.  Free- 
man, 65  HI.  106  ;  Miller  v.  Miller,  16  HI.  296 :  Morton  v. 
Rainey,  82  HI.  215;  Guffin  v.  National  Bank,  74  HL  262; 
Dnnlap  v.  Allen,  90  HI.  108. 

Tlie  fact  that  the  services  were  rendered  for  which  this  claim 
was  made,  was  not  a  matter  of  contention  on  the  trial,  but  the 
contentions  of  appellant  were,  ^rsty  that  the  services  were 
gratuitous,  and,  second,  that  they  were  rendered  under  a  special 
contract  that  in  consideration  of  them  appellee  was  to  receive 
the  daii'y  and  poultry  products  of  the  farm,  less  the  cost  of 
family  groceries,  and  a  home  and  living  for  herself  and  cfaib 
dren  during  the  lifetime  of  the  intestate.  As  appellee  was  a 
member  of  the  family  of  appellant's  intestate  when  the  work 
and  labor  was  done,  the  presumption  was  that  they  were  gratni- 
tons ;  and  the  burden  was  upon  appellee  to  either  prove  an 
express  promise  to  pay  or  else  show  that  it  was  the  intention 
of  api^eliee  to  receive  pay,  and  the  intention  of  the  intestate 
to  make  payment  for  the  services  performed.  The  jury 
should  have  been  instructed  that  appellee  had  the  burden  of 
proving  a  cause  of  action  against  the  estate ;  that  this  could 
only  be  done  in  one  or  the  other  of  the  two  modes  above  men- 
tioned, and  tliat  the  mere  performance  of  services  by  her  for 
the  deceased  did  not  make  out  a  ease  against  the  estate. 

The  first  instruction  given  for  appellee  was  "  that  the  bur* 
den  of  proof  is  upon  the  estate  or  the  administrator  to  prove 
payment,  if  any  is  claimed  to  have  been  made."  This  was 
calculated  to  mislead  the  jury  and  induce  them  to  believe 
that,  as  the  rendition  of  the  services  was  not  a  subject  of  con- 
tention, the  law  stepped  in  and  implied  they  were  to  be  paid 
for,  and  that  as  in  ordinarf  cases  where  the  services  are  not 
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difipated,  and  payment  is  olaimedy  the  burden  is  on  the  de* 
fendant. 

The  second  instrnctaon  told  the  Jury  that  if  they  believed 
from  the  evidence  that  "there  was  an  expi*essor  implied  con«^ 
tract,  and  that  the  services  were  rendered  by  claimant,  and  have 
not  been  paid  for,  then  the  elaimant  is  entitled  to  recover  in 
this  action." 

This^  also,  under  the  circumstances  of  the  case  on  trial,  was 
misleading.  It  did  not  draw  the  distinction  between  the  case 
at  bar  and  ordinary,  suits  for  work  and  labor,  and  from  it  the 
jury  might  j'eadily  conclude  that  if  the  services  were  per, 
formed  and  not  paid  for,  then  tibiegre  was  an  implied  promise 
0S  contract  to  pay. 

The  third  instruction  was  as  follows :  "  If  you  believe 
from  the  evidence  that  the  claimant  did,  within  five  years  next 
preceding  the  death  of  Henry  Ginders,  perform  ]al>or  and 
services  for  said  Henry  Ginders,  at  his  request,  and  that  no 
price  was  fixed  or  agreed  upon,  and  that  the  same  has  not  been 
paid,  then  the  law  will  imply  a  promise  from  said  Henry 
Ginders  to  ]my  claimant  in  this  proceeding  for  such  labor  and 
services,  what,  if  anything,  the  same  are  reasonably  worth.*' 

This  instraction  might  have  been  well  enough  in  some 
cases  and  as  applied  to  a  proper  state  of  circumstances,  but  as 
applied  to  the  case  in  hand  it  was  very  clearly  vicious  and 
erroneous;  it  omitted  the  very  important  fact  that  the  claimant 
when  she  performed  the  labor  was  a  member  of  the  family 
of  Henry  Ginders;  and  that  being  a  fact  in  tlie  case,  the  law 
does  not,  from  the  facts  stated  in  the  instruction,  imply  a  prom- 
ise to  pay.  Where  a  member  of  the  family  does  work  for  the 
famUy  at  the  request  of  the  head  of  the  family,  the  law 
will  not  imply  a  promise  on  the  part  of  such  head  of  the  fam* 
ily  to  pay  therefor,  unless  it  appears  that  it  was  the  expecta* 
iion  of  both  parties,  at  the  time  the  labor  was  performed,  that 
tt  would  be  paid  for.  The  fourth  instruction  is  similar  to  the 
third,  and  is  liable  to  the  same  objections.  It  contains  the 
qualification,  "  Unless  it  shall  appear  from  all  the  evidence  that 
such  work  and  labor  were  done  under  a  special  contract,  or 
as  a  gift  or  gratuity  ;"  but  this  did  not  cure  the  defects;  it 
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left  the  burden  upon  appellant  to  show  by  his  affirmative  evi- 
dence that  the  work  was  a  gratuity,  whereas  it  was  a  prosnmp. 
tion  that  followed  from  the  relations  of  the  parties  that  it  was' 
a  gratuity,  and  the  burden  was  upon  appellee  to  rebut  such 
presumption.  ,  '/  '  ' 

The  sixth  instruction  informed  the  jury  that  it  was  "wholly 
immaterial  what  share  the  little  girls  of  claimants  may  be  en- 
titled to  in  the  estate  of  their  grandf aether,  as  his  heii-s,"  We 
think  this  was  erroneous  ;  it  excluded  from  the  jury  as  wholly 
immaterial  a  circumstance  the  jury  might  properly  take  into 
consideration. 

The  circumstances  surrounding  the  intestate,  and  appellee, 
and  her  infant  children,  the  fact  the  first  mentioned  had  made 
no  will,  that  he  had  considerable  property,  that  the  daughters 
of  appellee  were  the  prospective  and  afterward  actual  heirs 
to  a  moiety  of  his  estate,  may  all  be  regarded  in  connection 
with  the  other  testimony  in  determining  the  intentions  and 
expectations  of  the  parties  to  the  ti'ansactions  here  involved. 

We  see  no  valid  objection  to  the  ruling  of  the  court  admit- 
ting in  evidenee  the  testimony  of  Kittlewell,  Letts  and  Fay  in 
regard  to  statements  made  by  Henry  (binders  with  reference 
to  leaving  appellee  a  home,  and  making  provision  for  her  and 
her  children :  or  to  the  ruling  that  permitted  Agnew  and 
Kelley  to  testify  to  the  conversations  that  occurred  between 
the  deceased  and  appellee,  while  the  former  was  in  his  last 
sickness.  In  a  litigation  against  an  administrator,  the  admis- 
sions of  his  intestate  are  competent  evidence  against  such  ad- 
ministrator. 

It  is  true  that  both  express  and  implied  contracts  can  not 
exist  at  one  and  the  same  time  concerning  one  and  the  same 
subject-matter.  But  this  rule,  ex  vi  termini^  has  application 
only  where  the  subject-matter  is  the  same  or  where  the  two 
contracts  cover  the  same  ground  as  to  subject-matter.  It  is 
not  legally  impossible  that  it  may  have  been  the  understand- 
ing and  intention  of  both  appellee  and  the  intestate,  that  the 
former  should  serve  as  housekeeper  for  the  latter  during  his 
lifetime,  and  that  in  consideration  thereof  he  would,  at  or 
before  bis  death,  provide  for  her  a  home,  el"  tnake  provision  for 
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her  snppoi't,  and  at  the  same  time  there  have  been  an  aiTange- 
inent  between  them  that,  In  the  meanwhile  and  during  the 
lifetime  of  intestate,  she  should  have  the  excess  of  the  daiiy 
and  poultry  products  for  clothing  herself  and  children,  and  for 
her  own  use  and  purposes.  Of  course,  if  it  should  be  found 
as  matter  of  fact  that  the  arrangement  was  as  broad  as  is  con- 
tended for  by  appellant,  and  that  the  dairy  and  poultry  prod- 
ucts and  temporary  home  and  living  for  appellee  and  her 
children  covered  the  ground  of  compensation  for  services, 
then  it  would  not  be  legally  admissible  to  say  there  was  a  dif- 
ferent and  implied  contract. 

If  the  services  of  appellee  were  rendered  under  an  agi'ee- 
ment  with  the  deceased  that  she  would  remain  with  and  work 
for  him  during  his  lifetime,  and  that  he  would,  by  will  or 
otherwise,  provide  her  a  home  and  support  upon  his  deathi 
and  he  did  not  do  so,  then  appellee  may  recover  of  his  admin- 
istrator as  upon  a  qua?iium  meruit;  but,  the  Statute  of  Limita- 
tions being  interposed,  could  only  recover  for  five  years  next 
before  presenting  her  claim,  deducting  the  time  that  elapsed 
between  the  death  of  intestate  and  the  day  fixed  by  the 
administrator  for  the  adjustment  of  claims  against  the  estate. 
Freeman  et  al.,  Admrs.,  v.  Freeman,  65  III.  106. 

The  view  we  have  taken  of  the  case  obviates  the  necessity 
of  considering  the  motion  and  cross-motion  that  were  reserved 
to  the  hearing. 

For  the  errors  in  the  instructions  of  the  court  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  cmd  rerrumded. 

Vol.  XXI  84 
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Ole  H.  Aarvig,  for  T7SE  OP  Nels  Olson, 

V. 

N.  H,  Kellogg  et  al. 


Statute  cf  Limitations — Justices'  Judgments  not  within  Sec.  15,  hut 
tcithin  See.  16 — "  Othe$'  Evidences  of  Indebtedness^^ — Construction  of. 

1.  A  Justice's  judgment  is  not  witliin  Sec.  15.  Chap.  83,  Starr  &  C. 
III.  Stat.|  which  limits  the  time  within  which  to  bring  certain  actioDs  to  five 
years. 

2.  Such  a  judgment  is  included  within  the  words  :  •*  Other  evidences  of 
indebtedness  in  writing/*  found  in  Sec.  16,  which  limits  the  time  within 
which  to  bring  the  actions  therein  included  to  ten  years. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Livingston  County;  tlie 
Hon.  Alfred  Sample,  Judge,  presiding. 

Me68i*8.  H.  H.  McDowell  and  A.  C.  Norton,  for  appellant. 

Messrs.  MoTlduff  &  Tobai^ce,  for  appellee. 

Lacet,  J.  Olson  recovered  a  judgment  before  tlie  Justice 
of  the  Peace  against  Ole  H.  Aarvig,  the  appellant,  for  the  sum 
of  $75.76,  upon  which  execution  was  issued  January  24,  1879, 
and  was  returned  *'  no  property  found"  by  the  Constable.  A 
transcript  from  the  judgment  was  filed  in  the  clerk's  office  of 
the  Circuit  Court,  January  24,  1879,  and  execution  on  trana- 
cript  on  the  24th  of  July,  A.  D.  1884,  and  returaed  October 
24,  1884,  "no  property  found." 

Garnishee  proceedings  were  commenced  on  the  judgment 
from  before  the  Justice  of  the  Peace  against  appellee  by  Ol- 
son in  the  name  of  appellant,  to  recover  the  amount  of  the 
judgment  and  costs.  May  7,  1885,  being  six  years  and  five 
months  from  the  date  of  the  rendition  of  the  judgment  The 
cause  came  to  the  Circuit  Court  by  appeal  from  the  judgment 
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before  the  Justice.  In  the  Circuit  Court  appellees  and  appel- 
lant Aarvig,  moved  to  quash  the  writ  arid  dismiss  the  suit, 
which  motion  was  sustained  by  the  Circuit  Court,  and  the  suit 
dismissed  on  the  ground  that  the  judgment  before  the  Justice 
was  banned  uiider  Sec.  15  of  the  Statute  of  Limitations. 

Tliis  actioti  by  the  court  was  induced  by  the  holding  of  the 
Supr^riie  Court  in  Bemis  v.  Stanley,  93  III.  230,  in  which  it 
was  held  that  a  foreign  judgment  was  baiTed  by  Sec.  15  of  the 
Limitation  Act  in  five  years'  time.  Sec.  15,  Limitation  Laws 
of  1S72,  provides  as  follows:  "Actions  on  unwritten  con- 
tracts, express  or  implied,  or  on  awards  of  arbitration,  or  to 
recover  damages  for  an  injury  done  to  property,  real  or  per- 
sonal, Or  to  recover  the  possession  of  personal  property  or 
damage  for  the  detention  or  conversion  thereof,  and  all  civil 
actions  not  otherwise  provided  for  shall  be  commenced  with- 
in five  vears  next  after  the  cause  of  action  accrued."  In  the 
above  cas^  of  Bemis  v.  Stanley,  the  judgment  sued  on  was 
obtained  in  the  State  of  Ohio,  March  10,  1859,  and  the  suit 
was  commenced  in  this  State  August  10,  1 877,  the  judgment 
being  over  eighteen  years  old  and  barred  as  well  under  Sec.  16 
of  the  limitation  Law  of  1872,  which  provides  that,  "  actions 
on  bonds,  promissory  notes,  bills  of  exchange,  written  leases, 
written  contracts  or  other  evidences  of  indebtedness  in  writing 
shall  be  commenced  within  ten  years  next  after  the  cause  of 
action  accrtied."  So  we  see  as  to  the  matter  before  the  Su- 
preme Court  the  decision  was  correct  under  eithqr  of  the  stat- 
utes. Another  fact  we  observe,  and  that  is  tlie  attention  of 
the  court  was  not  called  to  Sec.  16  at  all.  However,  the 
Supreme  Court  may  have  intended  to  hold  on  that  point  as  to 
foreign  judgment,  we  think,  as  applied  to  judgments  before 
Justices  of  the  Peace  in  this  State,  Sec.  15  does  not  apply,  but 
that  such  judgments  must  be  classed  under  the  head  of  "other 
evidence  of  indebtedness  in  writing"  contained  in  said  Sec.  16. 
It  is  contended  by  appellee  that  the  words,  "  other  evidences  of 
indebtedness  in  writing "  should  be  held  to  mean  the  same 
character  of  evidence  of  indebtedness  in  writing  as  those  de- 
fined by  the  particular  words  in  the  same  section,  preceding 
such  general  words,  citing  Broom's  Legal  Maxims  (7th  Ed.) 
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651,  and  cases  cited.  In  other  words,  that  Sec.  16  can  refer 
only  to  "  evidences  of  indebtedness  in  writing "  which  are 
voluntarily  executed  by  the  parties,  and  that  those  ai-e  the 
evidence  of  indebtedness  defined  by  the  particular  words.  The 
aathority  cited  undoubtedly  announces  an  excellent  rule  of  law 
but  we  think  an  improper  and  mistaken  application  is  attempted 
to  be  made  of  it.  It  is  evident  that  the  Legislature  intended 
to  use  the  term,  "  other  evidence  of  indebtedness  in  writing," 
as  a  general  expression  covering  every  species  of  evidence  of 
indebtedness  in  writing  without  reference  to  the  manner  in 
which  it  was  created.  If  the  Legislature  had  intended  to 
restrict  this  class  of  indebtedness  in  writing  to  those  writings 
which  had  been  voluntarily  entered  into  by  the  party,  some 
such  restrictive  words  would  have  been  used  to  limit  the  gen- 
eral sweeping  terms,  "  other  evidence  of  indebtedness  in  writ- 
inpj,"  which,  of  themselves,  are  capable  of  including  every 
species  of  indebtedness,  the  evidence  of  which  exists  in  writing, 
and  we  have  no  doubt  was  intended  to  include  all.  Again,  the 
term  "  other  evidence  of  indebtedness  in  writing  "  is  used  to 
cover  cases  not  included  in  the  term  "  written  contracts,*'  which 
just  precedes  it  in  the  enactment.  As  a  rule  it  has  always  been 
the  policy  of  our  Legislature  to  fix  longer  terms  of  limitations 
to  contracts  in  writing  than  to  those  in  parol,  for  the  reason 
they  are  of  a  more  solemn  character  and  abuse  is  less  liable  to 
be  worked  against  the  debtor  in  case  of  a  considerable  time 
elapsing  after  their  falling  due  and  before  suit ;  and  more 
especially  judgments  have  been  given  longer  lease  of  life 
than  almost  any  other  evidence  of  indebtedness  in  writing. 
Even  now  by  our  statute  judgment  of  courts  of  record  in  this 
State  have  their  limitation  fixed  at  twenty  years.  In  all  the 
sections  of  the  act  in  question  where  the  character  of  the  cause 
of  action  is  mentioned  specifically,  and  a  less  time  than  ten 
years  is  fixed,  one  contract  or  written  evidence  of  indebted- 
ness alone  is  fixed  at  five  years,  and  that  is  ^'  awards  of  arbi- 
tration." In  all  actions  of  less  limitation  the  evidence  of  debt 
is  not  in  writing.  From  this  view  and  construing  all  the 
sections  of  the  act  together,  and  keeping  in  mind  the  general 
policy  of  the  law,  it  is  evident  the  Legislature  did  not  intend 
by  Sec.  15  to  fix  the  limitation  of  Justices'  judgments  to  the 


Second  District — May  Term,  1886.        533 

Aairig  ▼.  Kellogg. 

short  period  of  five  years.  If  the  constrnction  contended  for 
bj  appellee  should  prevail,  there  woald  arise  great  lack  of 
liarmony  and  incongruity  in  the  provisions  of  our  statute  in 
reference  to  Justices^  judgments.  Sec.  1,  Chap.  77,  R.  S.,  pro- 
vides, 'Hliat  a  judgment  of  a  court  of  reC/Ord  shall  be  a  lien 
for  seven  years;"  and  Sec.  95,  Chap.  79,  providcjB,  "that 
when  a  transcript  from  a  judgment  from  a  Justice  of  the  Peace 
is  filed  in  the  Circuit  Court  it  shall  thenceforward  have  all 
the  effect  of  a  judgment  of  the  Circuit  Court'*  In  Sey- 
mour V.  Haynes,  104  III.  557,  it  was  held  that  the  original 
judgment  was  not  altered  or  suspended  by  reason  of  trans- 
cript having  been  taken  and  filed  in  the  Circuit  Court ;  that 
this  is  only  an  additional  method  of  collection.  By  this  rule 
it  would  follow,  that  in  case  the  judgment  before  tlie  Justice 
were  satisffed  of  record,  or  ban-ed  by  the  Statute  of  Limita- 
tions, the  transcript  judgment,  if  it  may  be  so  termed,  would 
also  be  satisfied  or  defunct,  for  the  satisfaction  or  extinction  of 
the  one  would  necessarily  work  the  satisfaction  or  the  extinc- 
tion of  the  other.  And  the  Justice's  judgment  is  the  princi- 
ple, and  the  transcript  the  incident  or  means  only  by  which 
the  former  may  be  satisfied.  This  being  so,  if  the  Justice's 
judgment  is  held  to  be  barred  under  Sec  15  after  five  years 
from  its  date,  it  would  be  impossible  for  the  transcript  judg- 
ment to  remain  a  lien  for  seven  years  the  same  as  judgments 
in  courts  of  record,  as  is  provided  by  statute  in  case  of  such 
judgments.  But  if  Justices'  judgments  are  baiTcd  only  under 
Sec.  16  of  the  Limitation  Act  after  ten  years,  then  in  case  the 
transcript  be  taken  within  three  years  after  the  rendition  of 
the  judgment,  the  transcript  judgment  could,  under  the  fore- 
going provisions  of  the  statute,  run  the  entire  seven  years  and 
the  statute  have  a  uniform  and  harmonious  operation,  which 
we  have  no  doubt  the  Legislature  intended.  We  therefore 
hold  that  the  limitations  for  the  commencement  of  actions  on 
Justices'  judgments  is  ten  and  not  five  years,  and  that  Sec.  16 
of  the  Limitation  Act  governs  them.  The  court  below  there- 
fore erred  in  sustaining  the  motion  to  dismiss  the  suit.  The 
judgment  of  the  Ch'cuit  Court  is  therefore  reversed  and  the 

cause  remanded.     . 

Judgment  reversed  and  ccmee  remanded. 
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Helen  G.  Boyer 

V. 

Estate  of  Julius  A.  Boyer. 

Widow's  Award — S,ees,  14and75,  B,  S. — Construction — Allowances  to 
be  Seasonable — Appraisement — WTiat  Need  not  be  Appraised — County 
Court  may  Set  Aside  Estimate — New  Appraisement — Removal  of  Apprais- 
ers^Jurisdiqtion  qf  Circuit  Court — Allowance  of  Amendment— Discretion 
— Practice, 

1.  The  appraisers,  in  makini;  their  qstimate  of  the  widow  *s  award  under 
Sees.  74  and  7^,  Chap.  3,  R.  S.,  are  not  required  to  estimate  the  value  of  the 
family  pictures  and  wearing  apparel,  the  jewels  of  the  widow  and  her  minor 
children  and  the  stoves  and  pipe  ujted  in  the  fan^lvi  with  the  necessaiy 
cooking  utensils,  all  pf  which  are  to  be  included  in  the  award  i|irithout  re- 
gard to  their  value. 

2.  The  County  Court  may  set  aside  an  appraisement  bill,  or  a  report  of 
appraisers  making  out  and  certifying  an  estimate  of  the  value  of  the  items 
allowed  by  statute  as  the  widow *s  award,  and  order  a  new  appraisement, 
or  remove  the  appraii^s  and  appoint  pthers  to  make  such  i^ew  appraise- 
ment. 

3.  While  the  statute  with  respect  to  widows'  awards  should  be  literally 
construed^  its  construction  should  be  reasonable  and  the  allowances  made 
under  it  should  be  within  the  bounds  of  reason. 

4.  In  the  ca«e  presented,  it  is  held :  That  the  Counjby  Court  properly 
ordered  the  appraiseine.nt  and  award  set  asi^e ;  that  the  action  of  the 
Circuit  Court  in  refusing  a  motion  to  allow  the  widow  to  amend  the  esti- 
mate beciiuse  of  the  insertion  therein  of  improper  items,  even  if  not  within 
its  discretion,  was  justified  by  the  extraordinary  allowances  made  by  the  ap- 
praisers; and  that  said  court  committed  no  error  in  ordering  the  affirmance 
of  the  order  of  the  County  Court. 

[Opinion  filed  Deoemb.er  11,  1886.] 

Appbal  from  the  Circuit  Court  of  Will  County ;  the  Hon. 
DoKKAi^CK  DiBELL,  Judgc,  presiding.  * 

Messrs.  H.  F.  Vajxette,  for  appellant. 
Messrs.  Oun  &  Philips,  for  appellee. 
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Lacby,  J.  This  was  an  appeal  from  tlie  order  of  the  County 
CouH,  setting  aside  widow-6  award  and  appraisement. 

The  Cipcnit  Couii;  overruled  motion  to  refer  the  award  to 
the  appraiser  to  be  ti^in  eonmdered,  netting  aside  appraise- 
ment bill  and  widow's  award,  aflSiining  the  erder  of  the  County 
Court  and  giving  judgment  against  the  widow  for  costs.  The 
api^eal  is  taken  to  thisconrt  by  the  widow,  and  the  action  and 
j'lidgraent  of  the  Cireait  Oonrt  songht  to  he  reversed. 

The  deceased,  Julias  A.  Boyer,  died  leaving  an  estate  con- 
sisting of  personalty  to  the  avaoitnt  of  over  $135,000,  leaving  a 
widow  and  three  minor  children.  Tlie  widow,  Helen  C  Boyer, 
was  dniy  appointed  administratrix  and  Janaes  L.  Dimton, 
Michael  Waller  and  John  W.  Arnold  were  duly  appointed  ap- 
praisers, and  on  the  ^th  of  July,  1885,  they  made  ont  Ihcir 
appi'aisement  bill  9Md  estimate  of  the  amoisnt  to  be  allcwed  to 
the  widow  as  her  award,  the  appraisement  bill  showing  that 
the  personal  property  rabject  by  law  to  snch  appraisement 
amounted  to  $806.50  in  value,  and  that  the  estimated  Amount  to 
be  allowed  as  the  widow's  award  was  the  sum  of  $7,075. 

Tlie  Connty  Court  eat  aside  both  the  widow's  awai*d  and  ap-. 
prai^ment  so  made,  and  appeal  was  taken  to  the  Circuit  Court, 
and  upon  hearing  the  Circuit  Court  affirmed  the  order  of  the 
Connty  Court,  and  this  appeal  is  taken. 

After  the  case  was  in  the  Circuit  Court  the  administratinx, 
discovering  that  the  widow's  awaitl  pi*esented  to  the  County 
Court  was  eiToneous  in  important  particulars,  and  could  not  be 
Aiistained,  procured  the  appraisers  to  make  out  a  new  or 
amended  estimate  of  the  widow's  awaitl  fixing  the  sum  total 
at  $6,629  instead  of  $7,075  as  in  the  original.  She  moved 
the  court  for  leave  to  amend  and  for  leave  to  substitute  the 
new  estimate  for  the  old,  which  the  court  refused,  and  entered 
the  order  setting  aside  both  the  appraisement  and  awai*d  and 
affii*ming  the  order  of  the  County  Court. 

This  action  of  the  Circuit  Court  is  particularly  questioned, 
and  assigned  for  error.  In  refusing  this  request  we  'see  no 
error.  Whether  or  not  the  court  had  the  power  in  its  d'  }cre- 
tion  to  allow  the  amendment,  it  certainly  was  no  error  to  re- 
fuse to  allow  it  under  all  the  circumstances.     The  Legislature 


536  Appellate  Courts  of  Illinois. 

JBoyer  t.  Boyer. 

has  designed  the  County  Court  to  have  especial  jurisdiction  of 
matters  of  probate  and  the  setting  up  of  estates^  and  the  Cir- 
cuit Court  can  not  take  to  itself  the  administration  of  estates 
unless  under  certain  circumstances.  Wood  v.  Johnson,  13111. 
App.  555,  and  cases  there  cited. 

The  County  Court  has  a  right  for  cause  shown,  to  set  aside 
an  appi-aisement  bill,  or  a  report  of  appraisers  making  out  and 
certifying  to  that  court  an  estimate  of  the  value  of  the  items 
of  property  mentioned  in  the  statute  as  the  widow's  award,  and 
to  order  the  appraisers  to  consider  the  subject  again,  and  for 
cause  shown,  might  remove  the  appraisers  and  appoint  others 
and  charge  them  with  these  duties.  Miller  v.  Miller,  82  lil. 
463,  470. 

Tlie  Circuit  Judge  who  tried  the  cause  might  ybtj  well 
have  considered  that,  in  view  of  tlie  extraordinary  develop- 
ments contained  in  the  amended  estimate,  that  it  was  a  fitting 
question  for  the  County  Court  to  consider  whether  it  would 
not  remove  the  appraisers,  and  that  the  Circuit  Court  ought 
not  to  be  diverted  from  a  consideration  of  the  matter  appealed 
from,  into  an  administration  of  the  estate,  thereby  usurping 
the  jurisdiction  of  the  County  Court,  and  for  those  reasons 
have  refused  the  motion.  And  we  can  not  say  it  was  error 
to  do  so. 

Tlie  next  question  is,  did  the  Circuit  Court  err  in  sustaining 
the  order  of  tlie  County  Court?  We  think  not  It  is  admit- 
ted by  appellant  that  the  following  allowance  of  items  by  the 
appraisers  was  erroneous,  to-wit:  The  family  pictures  and 
wearing  apparel,  jewels  and  ornaments  of  the  widow  and 
minor  children,  $2,000,  and  the  stoves  and  pipe  used  in  the 
family,  with  necessary  cooking  utensils,  $400,  making  $2,400. 
See  Sees.  74  and  75,  Chap.  3,  R  S.  These  items  were  not 
allowable  under  the  statute,  and  it  was  these  that  it  was  desired 
to  correct  by  the  new  estimate  of  the  widow's  award.  But 
how  was  it  coiTCcted  ?  The  new  award  submitted  will  show. 
The  objectionable  items  were  stricken  out,  and  most  singularly 
the  appraisers  attempted  to  compensate  the  widow  for  it  by 
adding  nearly  the  entire  amount  to  other  items  of  the  awai*d, 
as  follows :     In  the  fii*st  appraisement  of  the  widow's  award 
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the  appraisers  estimated  necessary  beds,  bedsteads  and  bed- 
ding for  the  widow  and  family  at  |1,000,  and  one  sewing  ma- 
chine was  not  estimated,  and  provisions  for  the  widow  and 
family  for  one  year  was  put  at  the  round  sum  of  (2,500.  In 
the  amended  appraisement  the  sam  of  $1,200  was  added  to  the 
item  for  necessary  beds,  bedsteads  and  bedding  for  the  widow 
and  family,  and  the  extraordinary  price  of  $200  was  added  for 
the  sewing  machine,  and  $500  was  added  to  the  item  for  pro- 
visions for  the  family  for  one  year,  and  another  milch  cow 
was  added  at  $50.  The  appraisers  were  acting  under  the  same 
oath  at  the  time  each  estimate  was  made,  and  no  explanation 
of  how  or  why  this  great  change  was  effected.  It  appears  to 
be  a  remarkable  case  of  forcing  results,  and  the  new  estimate 
to  be  born  of  a  desii*e  on  the  part  of  the  appraisers  to  make 
up  to  the  widow,  without  reference  to  a  proper  valuation,  the 
loss,  at  least  in  part,  sustained  by  the  mistake.  No  court 
would  be  jastiiied,  in  the  face  of  such  circumstances,  in 
approving  the  amended  report,  and  in  fact  it  would  be  sti'ong 
evidence  going  to  show  the  bad  faith  of  the  appraisers  in 
their  former  appraisement  and  the  widow's  estimate  of  award. 
It  was  in  evidence  that  the  deceased  was  a  free  liver ;  that  he 
spent  on  his  living  expenses  from  $7,000  to  $10,000  per  annum, 
and  kept  as  many  as  four  servants;  yet  the  entire  estimate  of 
all  his  household  goods,  carpets,  stoves,  library,  beds  and  bed- 
ding, all  his  horses  and  can*iages  and  furniture  and  utensils 
about  the  house,  only  amounted  to  $806.50;  but  what  he 
should  have  had  or  the  widow  should  have  to  put  her  in  keep- 
ing with  the  former  life  of  her  husband,  would  be  $7,075 — 
a  most  remai'kable  result,  indeed.  Then  some  of  the  items — 
eight  bedsteads  and  beds,  $60 — and  yet  the  widow  was  estimated 
to  be  entitled  to  $1,000  in  same,  and  in  final  report  $2,200.  The 
other  items  in  a  measure  correspond  with  this  one  cited. 
What  faith  could  the  court  put  in  such  reports  and  appraise- 
ments as  these?  While  the  statute  with  respect  to  widow's 
awards  should  be  liberally  construed,  yet  the  allowances  should 
be  within  the  bounds  of  reason,  and  the  construction  given 
should  be  reasonable.  While  there  are  no  creditors  here,  it 
appears  that  there  are  three  minor  children  to  be  affected. 
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Sec  Sti*nwn  v.  Skawn,  53  III.  263.  We  iregard  ikh  €a&e  as  an 
Hutliorit}^  against  tlie  claim  of  appellant.  The  lioufiohold  and 
kitchen  fnrulture,  beds  iiud  bedding  on  hand  at  tlie  i;ime  of 
the  liusband'^  dearth  would  ]]a-eauinab1j  be  Bulffieiemt  to  keep 
u])  the  egtablieliiiient  after  liis  death.  It  is  not  diowu  that 
the  house  was  inot  fiuffieienilv  fiu'nislied  at  the  time  of  the 
husband's  death,  nor  is  it  6lK>wn  iJ^at  any  addi:tiuna1  beds  irei'e 
necessary.  As  to  the  auifieiency  or  eorrectaess  of  the  other 
items  of  tJie  appraisement  or  awiu*d  it  is  iiimecessai'y  to  express 
an  opinion,  as  a  new  one  must  be  made  ont  by  the  same  «r 
Konie  new  a{>pra<i8ers  to  be  Appointed  by  the  Oonnty  Court 
The  ]x>int  u)ade  that  the  <^oart  eired  in  oixlei'ing  the  judgment 
of  the  Cou/ity  Court  to  be  affirmed,  is  not  well  taken ;  the 
Circuit  Coui't,  if  it  will,  may  adopt  the  order  of  the  CouHty 
Court. 

Besides,  the  order  is  tliat  the  appraiseioent  and  award  be 
set  aside.  It  is  aU  that  it  need  be.  Perceiving  no  error  in 
the  recof  d  the  judgment  of  the  court  below  is  affii-med. 

Judf/ment  affirmed. 


John  F.  Smith,  H.  J.  Porter  and  Sidney  Smith 

V. 

Samuel  S.  Taggart. 

Action  for  Injuries — Negligence  of  Warehousemen  in  Excatnling  under 
Driceway — Instructions — Dama/jes,  not  Excessive—Evidence — Res  Gestae — 
Statute  of  Limitations — Atnendmeni  of  Declaration — New  Cause  of  Adion. 

1.  While  a  new  eause  of  action  can  not  i3e  injected  ipto  a  peadieg  litiga- 
tion by  amendments  or  additional  counts  to  the  declaration,  so  as  to  avoid 
the  plea  of  the  Statute  of  Limitations,  if  the  amendment  or  additioiial 
count  is  a  mere  restatement  of  the  original  cause  of  action,  the  bar  of  the 
statute  will  not  apply. 

2.  J  n  an  iiction  to  recover  damages  for  personal  and  other  in  janes  alleged 
to  have  resulted  from  tlie  neglifrence  of  the  defendants  in  excavating  under 
a  driveway  leadinjs^  to  their  warehouse,  it  v  held:  That  the  amendment  to 
the  declaration,  if  necessary,  was  merely  a  restatement  of  the  same  cause 
of  action;  that  evidence  of  the  plaintiff's  inability  to  do  his  usual  work,  and 
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of  the  gentleness  of  his  .horses,  was  properly  admitted;  that  a  verdict  .for 
$500  in  favor  of  the  plaintiff  is  not  excessive,  and  is  sufficiently  sustained 
by  the  evidence,  although  conflicting,  there  being  no  question  of  the  grosn 
negligence  of  the  defendants;  and  that  the  instructions,  which  were  numerous, 
were  substantially  correct,  being  especially  as  favorable  to  the  defendants 
BB  they  could  reasonably  ask. 

3.  Where  the  court  has  properly  instructed  the  jury  on  a  given  point,  it 
is  under  no  obligation  to  repeat  the  same  principle  of  law  in  another  instruc- 
tion in  different  phraseology. 

[Opinion  filed  December  11,  J886.] 

Appej23l  from  the  .Cii'cuit  Court  of  Stephenson  County; 
the  Hon.  John  V.  Eustacb,  Judge,  presiding. 

Mr.  James  S.  Cochran,  for  appellants. 

The  third  instruction  given  for  the  plaintiff  gives  unbridled 
license  to  the  jury  to  render  a  verdict  for  the  full  amount  of 
proximate  damages,  if  any,  that  they  may  believe  from  the 
evidence,  he  suffered  by  reason  of  such  injury,  without  any 
limitation  on  the  jury  to  the  right  of  recovery  for  the  negli- 
gence specified  in  the  declaration.  Under  this  insti'uction  the 
jury  may  well  have  assumed  to  give  iho  plaintiff  damages  for  his 
mental  suffering,  prospective  profits  in  business,  loss  in  change 
of  business,  and  any  other  proximate  damages,  although  no( 
specified  in  declaration.  The  plaintiff  is  limited  in  his  right 
to  recover  to  the  injuries  set  forth  in  his  declaration,  and  to 
such  special  damages  as  are  specified  in  his  declaration,  and 
he  can  not  recover  anv  special  damages  outside  of  his  declara- 
tion. Camp  Point  Mfg.  Co.  v.  Ballou,  71  Ilk  417;  0.  &  A.  R 
R.  Co.  v.  Afock,  72  111.  141;  C,  B.  &  Q.  R  R  Co.  v.  Lee,  68 
111.  576;  C.  W.  D.  R'y  Co.  v.  Klauber,  9  111.  App.  613,  620. 

Under  this  instniction,  the  jury  may  have  thought  that 
they  had  the  right  to  find  a  mental  suffering  and  anguish, 
which  is  not  allowable.  I.  C.  R  R.  Co.  v.  Sutton,  53  111.  397 ; 
Joch  V.  Dankwardt,  85  111.  331. 

It  should  have  been  more  accurate.  C.  &  N.  W.  R.  R,  Co. 
V.  Dimick,  96  111.  42,  47 ;  C,  B.  &  Q.  R  R  Co.  v.  Van  Pat- 
ten, 64  111.  510. 

Tlie  sixth  instruction  assumes  that  if  there  was  gross  negli- 
gence, that  such  gross  negligence  was  wilful  and  malicious. 
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Gross  negligence  is  defined  to  be  the  omission  of  those 
ordinary  and  reasonable  precautions  which  every  prudent  man 
would  observe  for  his  own  safety.  C.  W.  D.  E'y  Co.  v. 
Klauber,  9  111.  App.  613,  623 ;  C,  B.  &  Q.  R  R  Co.  v.  Van 
Patten,  64  111.  610;  C,  B.  &  Q.  R  R  Co.  v.  Lee,  68  111.  576 ; 
I.  C.  R  R  Co.  V.  Patterson,  93  111.  290. 

By  this  instruction  the  question  of  want  of  ordinary  care 
on  the  part  of  plaintiff,  the  main  tlieory  of  the  defense,  is  ab- 
solutely ignored  and  obliterated,  for  the  want  of  ordinary  care 
is  of  no  avail  when  the  injury  is  wilfully  and  maliciously 
inflicted.  C,  B.  &  Q.  R  R  Co.  v.  Lee,  68  111.  576 ;  St  L., 
A.  ifeT.  R  R  Co.  V.  Manly,  58  111.  300;  C,  B.  &  Q.  R  R 
Co.  V.  Johnson,  103  111.  512,  521 ;  W.,  St  L.  &  P.  R'y  Co.  v. 
Shacklet,  105  111.  364,  370. 

It  is  not  proper  by  an  instruction  to  announce  what  acts  are 
negligent,  and  the  degree  of  negligence  which  they  prove.  It 
is  for  the  jury  to  say  from  the  evidence  whetlier  either  or 
both  parties  were  guilty  of  negligence,  and  if  so,  its  com- 
parative degi*ee.    Kolb  v.  O'Brien,  86  111.  210. 

An  instruction  is  erroneous  which  is  predicated  on  the  as- 
sumption that  there  is  evidence  tending  to  prove  a  fact  when 
there  is  no  such  evidence.  C,  B.  &  Q.  R.  R.  Co.  v.  Har- 
wood,  90  111.  425. 

An  insti'uction  which  allows  a  recovery  for  negligence  in 
general  respects,  without  limitation  to  the  particulars  of  neg- 
ligence specified  in  the  declaration,  is  too  broad.  "Recovery 
should  be  confined  to  causes  averred  in  declaration.  C.  & 
A.  R  R  Co.  v.  Hock,  72  111.  141 ;  Camp  Point  Mfg.  Co.  v. 
Ballon,  71  111.  417  ;J0.  W.  D.  R'y  Co.  v.  Klauber,  9  111.  App. 
613,  620. 

The  observance  of  ordinary  care  is  an  essential  element 
to  right  of  action  in  any  case  of  negligence.  C,  B.  &  Q. 
R  R  Co.  V.  Van  Patten,  64  111.  510,  516 ;  W.,  St  L.  &  P. 
R  R  Co.  V.  Thompson,  10  111.  App.  271,  275 ;  C,  B.  &  Q. 
R  R  Co.  V.  Lee,  68  111.  576 ;  L  C.  R'y  Co.  v.  Hetherington, 
83  111.  510,  515. 

An  averment  of  due  care  when  traversed  by  the  general 
issue  can   not  be   treated   as  an   immaterial  issue,  and   this 
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issue  can  not  be  ignored.    W.,  St  L.  &  P.  E'y  Co.  v.  Shack- 
let,  105  III.  364. 

Each  instruction  slioald  be  correct  in  itself.  The  fact  that 
proper  instructions  were  given  to  the  defendants  will  not 
cure  the  error  in  those  given  for  the  plaintiff  in  cases  of  this 
character.  Camp  Point  Mfg.  Co.  v.  Ballon,  71  111.  417; 
C.  &  N.  W.  E'y  Co.  V.  Dimick,  96  LI.  42,  47 ;  Moms  v. 
Gleason,  1  111.  App.  510 ;  W.,  St.  L.  &  P.  R'y  Co.  v.  Schack- 
let,  105  111.  864;  C.  &  A.  R  R  Co.  v.  Murray,  62  HI.  326  ; 
Baldwin  v.  Killian,  63  LI.  550 ;  I.  C.  R  R  Co.  v.  Moffit,.67 
111.  431. 

Messrs.  J.  C.  Gabyeb  and  P.  J.  Geib,  for  appellee. 

Baxbb,  p.  J.  This  was  anaction  by  Taggart against  appellant 
to  recover  damages  for  personal  injuries  claimed  to  have  been 
occasioned  on  the  first  day  of  August,  1882,  through  their 
negligence.  The  original  declaration  charged  in  substance, 
that  appellants  were  at  that  date  possessed  of  certain  premises 
used  by  them  for  warehouse  pm'poses,  and  for  the  receiving 
of  grain,  and  of  a  cei*tain  drive- way  leading  up  to  the  same  and 
connected  therewith,  and  that  while  appellee,  with  due  care 
and  without  notice,  was  going  upon  said  drive-way  with  his 
wagon  and  team,  to  deliver  grain  to  said  warehouse,  the  ap- 
pellants wrongfully,  negligently  and  unskillfully  excavated 
under  said  way,  so  as  to  make  the  same  unsafe  and  dangerous, 
and  negligently  suffered  the  same  to  be  and  remain  in  such 
dangerous  condition,  without  suitable  props  or  reasonable 
notice  of  such  condition;  and  that  by  means  of  the  premises 
and  solely  by  reason  of  the  negligence  and  improper  excava- 
tion under  said  way,  and  its  unsafe  and  dangerous  condition, 
appellee  was  thrown,  with  his  team,  violently  and  unavoidably 
into  such  excavation,  and  thereby  broke  his  wagon  and  har- 
ness, and  was  himself  hurt,  bruised,  etc. 

On  the  14th  day  of  December,  1885,  the  declaration  was  so 
amended  as  to  charge,  that  the  excavation  was  "  under  said 
messuage  and  premises,  up  to  the  said  way  and  partly  around 
one  post  on  which  a  part  of  said  way  rested,"  and  also  charged 
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that  the  injury  was  occasioned  by  reason  of  the  negligent  and 
improper  excavation  nnder  said  messnage  and  premises  up  to 
said  way,  and  partly  around  one  of  the  postrfnpon  which  said 
way  rested,  whereby  said  way  became  and  was  in  an  unsafe 
and  dangerous  condition. 

It  is  objected  that  the  negligence  complainijd  of  in  the  orig- 
inal declaration  was  the  excavation  und6r  the  drive-Way, 
whereas  the  negligence  complained  of  in  the  amended  decla- 
ration was  the  excavation  nnder  the  warehouse  andnp  to  the 
drive-way,  and  partly  around  one  of  the  posts  supporting  the 
drive- way ;  and  it  is  claimed  that  this  amendment  introduces 
a  new  cause  of  action,  and  one  to  which  the  Statute  of  Limita- 
tions is  a  complete  defense.  We  do  not  understand  the 
pleadings  in  this  case.  The  rule  of  law  undoubtedly  is  that 
a  new  cause  of  action  can  not  be  injected  into  a  pending  liti- 
giation  by  amendments  or  additional  counts  to' the  declaration, 
so  as  to  have  the  eflfect  to  avoid  the  plea  of  the  Statute  of 
Limitations.  L  0.  R  R  Co.  v.  Cobb,  64  111.  128,140;  Phelps 
V.  I.  0.  R  R  Co.,  94  111.  548.  But  if  the  amendment  or 
additional  count  is  a  mere  restatement  of  the  original  cause 
of  action,  then  the  bar  of  the  statute  will  not  apply  to  it  In 
the  Cobb  case  it  was  said:  "  Counsel  for  appellees  cite  various 
authorities  for  the  purpose  of  showing  that  courts  should  be 
liberal  in  allowing  amendments  for  the  purpose  of  avoiding 
the  running  of  the  statute.  Tliese  authorities,  however,  are 
cases  where  the  amendment  was  for  the  pui-pose  of  restating 
the  cause  of  action  in  the  pending  suit,  and  not  for  the  pur- 
pose of  introducing  a  wholly  new  and  different  cause  of 
action."  In  the  Phelps  case,  the  matter  at  issue  being  the 
((uestion  of  the  bar  of  the  Statute  of  Limitations,  it  was  said: 
*'The  solution  of  the  question  depends  upon  whether  the 
additional  counts  set  up  entirely  new  canses  of  action."  In 
the  North  Chicago  Eolling  Mill  Co.  v.  Monka,  107  HI.  340, 
it  was  said:  "The  damages  sought  are  for  the  same  injury 
alleged  to  have  resulted  from  the  defectiveness  or  insufficiency 
of  the  same  machinery,  and  that  the  existence  of  such  defects 
was  by  reason  of  the  fault  of  defendant.  Tlie  substance  of 
the  additional  count  is  identical  with  that  of  the  first,  varying 
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only  in  the  description  of  the  paTticnlar  point  in  which  the 
defendant  was  alleged  to  have  failed  in  its  duty  to  plaintiff/' 
So,  here,  the  injury  mentioned  in  the  declaration  as  amended, 
was  the  same  as  that  mentioned  before  the  amendment ;  both 
before  and  after  the  amendmenti  it  was  the  unsafe  and  dan- 
^rons  condition  of  the  drive*way  that  was  alleged  to  have 
caused  the  injury,  and  the  negligence  of  appellants  that  was 
averred  to  have  occasioned  such  unsafe  condition.  The  only 
difference  was  in  the  statement  of  the  particular  way  in  which 
appellants  made  the  drive-way  dangerous,  and  eveA  in  that 
respect  there  was  but  a  slight  variance^  if  any.  We  think  tlie 
allegations  of  the  declaration  beforo  and  after  the  amend- 
ment were  substantially  the  same ;  and  eveti  if  the  amendment 
was  necessary,  which  is  extremely  doubtful,  it  was  at  most 
merely  a  restatement  of  the  same  cause  of  action.  Our  con- 
clusion isy  that  the  two  years  bar  of  the  Statute  of  Limitations 
has  no  application  to  the  case. 

It  was  not  error  to  permit  appellee  to  state  in  his  testimony 
that  he  had  left  his  farm  because  he  was  unable  to  work  it, 
on  account  of  the  injuries  he  had  received;  It  was  not  stated 
or  claimed  as  an  element  of  special  damage,  and  the  fact  he 
was  unable  to  do  his  usual  work  was  a  circumstance  tending 
to  show  the  extent  of  his  injuries.  We  are  unable  to  see  that 
there  was  any  error  in  allowing:  the  witness,  Poffenberger,  to 
testify  that  the  horses  the  appellee  drove  at  the  time  of  the 
injury  were  gentle ;  the  chai-acter  of  the  horses  for  gentlenesQ 
or  otherwiee  was  one  of  the  circumstances  connected  with  the 
res  gestCB  of  the  transaction. 

The  court  refused  to  give  the  12th  instruction  asked  by  ap- 
pellants. Its  substance  was  given  in  the  5th  instruction  of 
the  series,  which  told  the  jury  that  there  must  be  proof  of 
ordinary  care  on  the  part  of  the  plaintiff;  that  the  gist  of  the 
action  was  the  negligence  of  the  defendants  and  ordinary 
care  on  the  part  of  the  plaintiff,  and  that  unless  these  were 
established  the  defendants  were  not  liable.  There  was,  there- 
fore, no  error  in  refusing  the  12th  instruction,  as  the  court 
was  under  no  obligation  to  repeat  the  same  principle  of  law 
in  another  instruction  couched  in  variant  phraseology.     Objec- 
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tions  are  made  to  the  3d,  6th,  7th  and  10th  instractions  given 
at  the  instance  of  appellee.  It  is  claimed  the  3d  uiBtrno- 
tion  gives  unbridled  license  to  the  jury  to  render  a  verdict  for 
the  full  amount  of  proximate  damages  without  limiting  the 
jury  to  the  negligence  and  the  injuries  specified  in  the  declara- 
tion. As  we  read  the  instruction,  the  jury  were  informed  in 
express  terms  that  in  order  for  plaintiff  to  recover  it  was  nec- 
essary for  him  to  prove  that  he  was  injured  as  stated  in  the 
declaration,  and  by  the  negligent  act  of  the  defendants  as 
stated  in  the  declaration,  and  that  upon  such  proof,  if  made,  he 
was  entitled  to  the  full  amount  of  proximate  damages,  if  any, 
that  he  suflFered  by  reason  of  such  injury.  The  point  made  is 
without  merit.  The  6th  instruction  defined  gross  negligence 
as  meaning  ^*a  wrongful  act  or  omission  wilfully  and  mali- 
ciously done  or  omitted,  or  wantonly  reckless  conduct  showing 
an  utter  disregard  of  the  rights  of  x)thers."  It  is  urged  this 
instruction  assumes  that  if  there  was  gross  negligence,  then 
such  gross  negligence  was  wilful  and  malicious.  This  is  not 
a  correct  statement  of  the  meaning  of  the  instruction  ;  that 
which  it  assumes  is  this:  that  if  there  was  a  wrongful,  wilful 
and  malicious  act  or  omission,  or  wantonly  reckless  conduct 
that  showed  an  utter  disregard  of  the  rights  of  others,  then 
such  act,  or  omission,  or  conduct,  was  gross  negligence,  and 
most  assuredly  it  would  be  that,  and  even  something  worse. 
If  the  instruction  is  inaccurate,  that  inaccuracy  is  in  favor 
of  appellants,  and  they  can  not  complain.  The  docti*ine  of 
comparative  negligence  was  involved  in  the  case,  and  it  was 
claimed  appellee  had  been  negligent,  and  if  that  were  found 
to  be  true  by  the  jury  and  that  appellee  was  guilty  of  even 
slight  negligence,  then  it  precluded  the  right  of  recovery 
unless  the  jury  found  the  negligence  of  appellants  was  gross, 
and  it  followed  that  the  greater  the  negligence  was  that  was 
necessary  in  order  to  constitute  gi'oss  negligence,  the  better 
for  appellants.  Appellee  alone  could  be  injured  by  the  in- 
struction.    The  7th  instruction  was  as  follows : 

"  The  court  instructs  you  that  when  a  tort  or  wrong  is 
committed  by  an  agent  or  employe  in  the  course  of  his 
employment,  and  while  pursuing  his  employer's  business,  the 
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employer  will  be  liable  for  any  damages  resulting  irom  sueli 
tort  or  wrongful  act,  although  it  is  done  without  the  employer's 
knowledge  or  consent,  unless  the  wrongful  act  is  a  wilful  de- 
parture from  such  employment  or  business.'' 

It  is  claimed  that  the  right  of  recovery  should  have  been 
confined  to  the  causes  alleged  in  the  declaration,  and  that  the 
instruction  omits  the  duty  of  ordinary  care  on  the  part  of  the 
injured  party.  It  will  be  noted  that  this  instruction  does  not 
purport  to  lay  down  the  ground  upon  proof  of  which  a 
recovery  may  be  had,  and  therefore  the  principles  which  are 
applicable  to  that  class  of  instructions  do  not  apply  to  it  The 
instruction  merely  states,  and  correctly  states,  an  abstract  rule 
of  law.  It  does  not  pretend  to  state  either  the  injury  qr  the 
negligence  necessary  for  a  recovery  in  the  particular  case,  nor  do 
we  understand  that  it  is  required  in  cases  of  this  character  that 
every  instruction  Htating  a  principle  of  law  should  embody  the 
legal  formula  with  reference  to  ordinary  care  upon  the  part 
of  the  plaintiff.  The  criticisms  upon  the  instruction  are  not 
well  founded. 

The  10th  instruction  contains  two  sentences  that  are  lengthy 
and  somewhat  involved  ;  but  it  is  plain  from  the  context  and 
the  phraseology,  connection  and  construction  of  these  sen- 
tences, that  they  are  to  be  considered  together,  and  that  they 
qualify  and  explain  each  other.  There  is  no  assumption  in  the 
instruction  that  it  gives  a  catalogue  of  the  facts  that  will  jus- 
tify a  verdict  for  the  plaintiff,  but  its  evident  function  is  to 
state  and  explain  the  doctrine  of  comparative  negligence. 
Quite  a  number  of  facts  are  urged  against  it,  and  these  may  be 
briefly  disposed  of.  The  very  first  clause  states  in  apt  terms 
the  requirement  of  reasonable  care  on  the  part  of  the  plaint- 
iff; the  gross  negligence  of  the  defendants'  servants  was  in 
law,  the  gross  negligence  of  defendants  themselves;  in  defining 
and  explaining  the  rule  of  comparative  negligence  it  is  not 
requisite  that  the  expression  "  the  negligence  of  the  defend- 
ants "  should  be  qualified  by  the  words  "  specified  in  the  dec- 
laration '* ;  it  is  not  necessary  to  state  that  "  the  injuries  com- 
plained of  were  "  directly"  caused  by  the  negligence  of  the 
defendants,  in  a  cause  where  nei  ther  the  pleadings  nor  the  proofs 
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claim  or  suggest  either  remote  negligence,  injaries  or  dam- 
ages. The  instruction  is,  in  some  respects,  rather  inartilicially 
drawn,  but  we  are  unable  to  see  it  could  have  misled  the  jury; 
and  the  criticisms  upon  it  are  technical  and  too  refined  for  the 
purposes  of  the  substantial  and  practical  administration  of 
justice. 

The  evidence  is  somewhat  conflicting,  but  the  conflicts  in  the 
testimony  have  been  decided  by  the  jury  in  favor  of  appellee. 
We  have  carefully  examined  the  evidence,  and  think  that  it 
6ufl5ciently  sustains  the  verdict.  It  tends  to  show  the  injuries 
received  were  painful,  serious  in  their  consequences,  and  per- 
manent ;  and  we  are  unable  to  say  the  damages  awarded,  $500, 
are  excessive.  There  is  no  question  of  the  gross  negligence 
of  appellants  and  their  agents  and  servants  in  so  excavating 
under  their  elevator  as  to  render  the  drive-way  unsafe  and 
dangerous,  without  giving  any  notification  of  such  condition 
to  the  public  whom  they  invited  to  deal  with  ihem  and  use  it. 
The  pit  was  not  in  sight,  it  was  under  the  warehouse.  It  does 
not  appear  that  appellee  saw  the  earth  that  had  been  taken 
from  the  excavation  and  distributed  in  plain  view  of  the  road 
leading  to  the  drive- way;  but,  even  if  he  saw  it,  or  was 
chargeable  with  notice  it  was  there,  yet  as  he  was  not  notified 
of  danger  by  the  clerk  who  weighed  his  wheat  at  the  scales, 
and  the  wheat  could  only  be  delivered  by  using  the  drive-way, 
and  there  was  no  warning  or  impediment  placed  at  the  drive- 
way, he  had  a  right  to  rely  upon  its  safet;^.  The  jury  have 
passed  upon  the  question  of  his  supposed  negligence,  and  we 
can  not  say  their  decision  was  wrong.  The  instructions  were 
substantially  correct ;  and  in  the  eleven  instructions  given  at 
the  instance  of  appellants,  the  principles  of  law  tending  to  this 
interest  were  as  fully  and  as  favorably  given  as  they  could 
reasonably  ask. 

We  find  no  substantial  errors  in  the  record,  and  the  judg- 
ment is  afl^med. 

Jttdgment  affirmed. 
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V. 

John  C.  Yates. 

Clause  9,  Attachment  Act,  See.  1 — Construction  i^  Proviso — Beeital  in 
Receipt f  a  Suffleitnt  Writing — Fraud. 

1 .  The  substance  only  of  the  statements  constituting  the  fraud  is  required 
to  be  reduced  to  writing,  to  coniply  with  the  proviso  contained  in  the  9th 
dause  of  Sec.  1  of  the  Attachment  Act. 

2.  In  the  case  presented,  it  is  held  that  a  receipt  given  to  the  '*  former 
guardian  "  of  certain  wards,  and  signed  by  the  defendant  as  "  succeeding 
guardian/*  is  sufficient  within  said  proviso  to  charge  the  defendant  who 
falsely  represented  that  he  had  duly  qualified  as  such  guardian. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Peoria  County ;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Puterbaitgh  &  Putbrbaugh,  for  appellant. 

Messrs.  Stetexs,  Leb  &  Hobton,  for  appellee. 

Lacey,  J.  This  was  a  suit  in  attachment  commenced  by  ap- 
pellant against  appellee,  to  recover  the  sum  of  $1,923  84, 
wrongfully  paid  over  by  the  appellant  to  appellee,  under  the  fol- 
lowing circumstances.  On  and  prior  to  July  22, 1886,  appellant 
was  guardian  of  Jennie  and  Ida  Watrous.  On  that  day  he  made 
a  report  to  the  Peoria  County  Court  as  such  guardian,  showing 
that  he  had  in  his  hands  the  sum  of  $1,941.41,  belonging  to 
his  wards ;  that  at  the  same  time  he  tendered  his  resignation 
as  such  guardian  and  it  was  accepted,  and  John  C.  Yates,  ap- 
pellee, was  appointed  as  his  successor;  that  he  then  stated  to 
appellee  that  as  soon  as  his  appointment  was  completed  he 
would  pay  the  amount  due  his  said  wards  over  to  him.  Af ter- 
wiird,  on  tlie  7th  day  of  August,  1885,  the  appellee  came  to 
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appellant's  oiRce  apd  told  him  that  he,  api>ellee,  had  filed  his 
bond  in  the  County  Court  and  qualified  as  such  guardian,  and 
exhibited  to  the  appellant  a  written  order  signed  by  the  County 
Judge  accepting  the  appellant's  resignation  and  appointing  the 
appellee  as  his  successor,  and  the  said  appellee  at  the  same  time 
handed  a  receipt  to  him  signed  by  himself  as  succeeding  guard- 
ian, and  relying  on  the  truth  of  the  statements  of  the  ap- 
pellee and  the  order  and  the  receipt  so  handed  him,  he  paid 
over  to  said  appellee  the  said  amount  of  money.  The  order 
of  the  County  Judge  and  the  receipt  of  appellee  were  intro- 
duced in  evidence  and  are  as  follows: 

"  County  Court,  Pbobia  Co.,  III.  ) 
«  July  Term,  1885.  f 

"  In  the  matter  of  the  guardian  of  Jennie  Watrous  et  al. 

'^  This  day  this  cause  coming  to  be  heard  on  the  resignation 
of  W.  M.  Dodge,  g:uardian  of  Jennie  and  Ida  Watrous,  and  the 
court  having  heard  the  evidence  in  the  premises,  doth  order 
and  adjudge  and  decree  that  the  resignation  of  W.  M.  Dodge 
be  and  the  same  is  hereby  accepted,  and  that  John  C.  Yates 
be  appointed  guardian  of  said  wards  and  that  W.  M.  Dodge 
we  discharge  as  such  guardian. 

**  Lawbencs  W.  Jakes,  Judge." 

The  receipt  is  as  follows : 

"  Pkobia,  August  7,  1885. 
"  Received  of  Wm-  M.  Dodge,  former  guardian  of  Jennie 
and  Ida  Watrous,  the  sum  of  nineteen  hundred  and  forty-one, 
41-100  dollars  ($1,941.41)  in  full  of  amount  due  said  wards  as 
per  report  tiled  in  County  Court,  Peoria  Co.,  111.,  Aug.  7, 
1885. 

"  John  C.  Yates, 

"  Succeeding  guai-dlan." 

Appellant  swears  he  would  not  have  paid  over  said  money  if 
it  had  not  been  for  the  false  representations  made  by  appellee. 

Appellee  never  filed  any  guaidian's  bond  or  qualified  as 
guardian  for  the  said  minors  and  no  letters  of  guardianship 
were  ever  issued  to  him. 

« 

Soon  after  the  commencement  of  this  suit  appellee  absconded 
and  fled  to  Canada. 
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The  suit  was  commenced  Nov.  j5,  1885,  and  the  affidavit 
charges  as  grounds  for  attachment,  ^*that  said  Yates  obtained 
the  said  amount  from  the  plaintiff  by  falsely  and  fraudulently 
representing  that  he,  the  said  Yates,  was  the  legally  appointed 
guardian  of  Jennie  and  Ida  Watrous,  minor  heirs  of  Samuel 
Wati'ous,  deceased,  and  thereby  induced  the  plaintiff  to  pay 
over  to  him  the  said  sum  of  $1,900  belonging  to  said  wards;  that 
the  said  false  and  fraudulent  representations  were  made  in 
writing,  siiined  by  the  said  John  C.  Yates.  Upon  the  affidavit 
ap]3ellee  joined  issue.  The  parties  waived  a  jury  and  the 
cause  was  tried  by  the  court,  and  upon  hearing  the  court  found 
the  main  issues  in  favor  of  appellant  and  rendered  judgment 
in  his  favor  for  $1,923.84,  but  on  the  attachment  issue  in  favor 
of  appellee  and  against  appellant,  and  rendered  judgment  for 
the  costs  on  the  attachment  against  appellant,  and  from  this 
iinding  and  judgment  appellant  appeals  to  this  court 

The  attachment  is  based  on  the  9th  clause  of  Sec.  1  of  At- 
tachment Act,  which  provides  as  follows :  "  Where  the  debt 
sued  for  was  fraudulently  contracted  on  the  part  of  the  debtor: 
Provided^  the  statements  of  the  debtor,  his  agent  or  attorney 
which  constitute  the  fi-aud,  shall  hav0  been  reduced  to  writ- 
ing and  his  signature  attached  thereto." 

There  can  be  no  question  but  that  the  debt  was  fraudulently 
contracted  on  the  part  of  appellee,  and  by  reason  thereof  the 
first  clause  of  said  attachment  provision  waa  fulfilled.  The 
only  question  remaining  is  whether  the  last  clause  of  said  act 
has  been  fulfilled,  or,  in  other  words,  was  there  a  sufficient  re- 
ducing of  the  statement  of  the  debtor  to  writing?  Is  the 
receipt  above  set  out  a  sufficient  compliance  with  the  proviso 
of  the  statute  ? 

We  think  the  writing  of  the  statements  sufficient.  The 
statements  in  writing  need  not  contain  everything  that  is  said, 
nor  all  the  devices  that  may  be  used  to  complete  the  fraud, 
and  need  not  be  reduced  to  writing  for  the  purpose  of  fur- 
nishing evidence  of  the  fiaud.  It  is  enough  if  thfe  writing 
contain  the  substance  in  general  of  the  statements  which  con- 
stituted the  fraud.  If  the  fraud  is  consummated  and  the  writ- 
ing is  given  at  the  time,  after  the  verbal  statements  which 
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induced  tlie  fraud  are  made,  it  will  be  Biifficient,  even  if  tlie 
debtor  bad  no  intention  at  tbe  time  of  furnisbing  evidence 
against  bimself.  If  tbe  oral  testimony  sbows  tbe  fraudulent 
design  and  negatives  tbe  statement  of  the  facts  stated  in  tbe 
writing,  and  tbe  written  facts  are  reasonably  clear  statements 
of  tbe  substance  of  tbe  misre|)}-esentations,  tben  tlie  writing 
is  sufficient,  under  tbe  statute.  Tbe  above  receipt  shows  that 
appellant  was  lepresented  as  tbe  former  guardian  of  Jennie 
and  Ida  Watrous,  and  that  be  bad  legally  ceased  to  be  such, 
and  that  appellee  was  then  the  legally  constituted  and  qualified 
guardian;  that  he  was  in  fact  tbe  successor,  and  thus  he  signs 
himself,  the  succeeding  guardian.  We  think  the  offering  of 
tbe  receipt,  executed  as  it  was,  clearly  implied  that  he  was 
then  tbe  legally  appointed  guardian.  The  order  signed  by 
tbe  County  Judge  was  only  proof  produced  by  appellee  that 
his  statement  that  he  was  duly  appointed  guardian  by  the 
County  Court  was  true,  and  to  induce  belief.  It  was  only  col- 
lateral facts  to  induce  credence  in  the  mind  of  appellant  that 
liis  false  and  fraudulent  statement  that  he  had  been  duly  ap- 
pointed was  true.  He  stated  such  was  the  fact,  and  proceeded 
by  documents  to  substantiate  it.  Nevertheless  tbe  appellant, 
having  full  confidence  in  the  integrity  of  appellee,  may  not 
have  required  this  evidence,  but  have  been  willing  to  pay  the 
money  over  on  the  bare  statement  of  appellee  that  he  was 
duly  qualified.  Appellant  knew  that  he  had  tendered  his  res- 
ignation, and  all  that  remained  for  appellee  to  do  was  to  file 
his  guardian's  bond,  which  he  had  no  doubt  of  his  ability  or 
intention  to  do,  and  his  bare  word  mav  have  been  all  that  was 
required.  That  appellee  was  the  guardian  was  tbe  only  part 
of  tbe  statement  that  need  have  been  reduced  to  writing. 
The  due  qualification  of  appellee  as  guardian  was  the  essential 
fact. 

The  statements  required  by  statute  may  be  made  by  way  of 
recital,  or  giving  a  receipt,  as  well  as  by  direct  averments. 

Tbe  statute  was  one  intended  to  prevent  fraud  and  must  be 
liberally  construed,  and  tbe  courts  sliould  give  it  a  reasonable 
construction  in  order  to  attain  that  end. 

The  Attachment  Act  itself  provides  that  it  sliall  be  con- 
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strned  in  all  conrts  ^*  in  the  most  liberal  manner  for  the  detec- 
tion of  fraud." 

We  are  therefore  of  the  opinion  that  the  error  assigned  is 
we]]  talcen,  and  that  the  court  below  should  have  also  found 
the  attachment  issue  in  favor  of  appellant  as  well  as  the  other 
one. 

The  judgment  of  the  court  below  is  therefore  reversed  and 
the  cause  remanded. 

Beversed  <md  remanded. 


Levi  Meiers  * 

V. 

Alexander  Pinover  et  al. 

Action  on  Third  of  Series  of  Notes — Former  Adjudication — Record  as 
Evidence — Estoppel  by  Verdict — Partnership  qf  Makers  —  Evidence  — 
Admissions— Instructions, 

1.  A  fact  which  has  been  directly  tried  and  decided  by  a  court  of  com- 
petent juriRdiction  can  not  be  contested  again  between  the  same  parties  in 
the  same  or  any  other  court. 

2.  In  an  action  upon  the  third  of.three  promissory  notes,  given  at  the 
same  time  for  the  same  consideration  and  as  parts  of  the  same  transaction,  it 
is  held:  That  the  record  of  a  former  suit  on  the  other  notes  is  admissible  and 
conclusive  of  the  question  of  the  partnership  of  the  maimers,  that  question 
having  been  directly  in  issue  in  said  suit;  that  the  fact  of  the  existence  of  the 
partnership  being  thus  established,  certain  admissions  by  one  of  the  partners 
that  the  transaction  in  question  was  a  partnership  matter,  were  properly 
admitted  in  evidence;  and  that  there  was  no  error  in  the  instructions. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Isaao  0.  Edwards  and  1.  M.  Hobnbaokek,  for  ap- 
pellant. 

The  record  of  the  former  trial  only  settled  the  matters  in 
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issue  in  that  particular  case.  The  iindingb  in  that  case  are 
immaterial  so  far  as  this  case  is  concerned,  and  are  not  con- 
clusive on  either  party  in  any  subsequent  suits  embracing  a 
different  subject-matter  as  does  this  case.  An  estoppel  must 
be  conclusive  as  to  both  parties  and  not  to  one  of  the  parties 
only.  Clark  v.  Summons,  12  Iowa,  368 ;  Towns  v.  Nims,  5 
N.  H.  259 ;  Bernard  v.  City  of  Hoboken,  27  N.  J.  412. 

There  is  no  rule  of  practice  more  firmly  established  than 
that  to  form  a  bar  the  former  recovery  must  be  for  the 
identical  same  cause  of  action.  Miller  v.  McMannis,  57  111. 
127;  Merrin  v.  Lewis,  90  111.  605;  Crabtree  v.  Welles,  19 
lU.  55. 

. 

Messrs.  MoOullooh  &  McCullooh,  for  appellees. 

It  is  a  rule  of  universal  application  that  where  a  contro^ 
verted  question  of  fact,  material  to  the  issue,  has  been  settled 
by  a  verdict  of  ar  jury  and  followed  by  the  judgment  of  the 
court,  and  the  same  question  again  comes  in  controversy  be- 
tween the  same  parties  in  another  suit,  the  former  verdict 
and  judgment  will  operate  as  conclusive  evidence  upon  the 
same  question  of  fact  when  the  second  suit  comes  to  be 
ti'ied. 

A  very  few  out  of  the  multitude  of  cases  that  might  be 
cited  will  be  referred  to.  Sheldon  v.  Patterson,  55  111.  507 ; 
Gardner  v.  Buckbee,  3  Cow.  120  ;  Edgell  v.  Sigei'son,  26  Mo. 
583;  Hopkins  v.  Lee,  6  Wheat.  109;  Hauley  v.  Foley,  18  B. 
Mon.  519  ;  Henderson  v.  Henderson,  3  Hare,  115  ;  Beloit  v. 
Morgan,  7  Wall.  619 ;  French  v.  Howard,  14  Ind.  455  ;  Green- 
leaf  on  Evidence,  Sec.  528. 

There  is  no  escape  from  this  rule  in  the  present  case.  Be- 
fore plaintiffs  could  recover  in  the  former  case  they  were 
bound  to  prove  the  partnership  and  the  execution  of  the  notes 
sued  on  as  a  firm  note. 

Welch,  J.  This  was  an  action  of  assumjisit  brought  by  the 
appellees  against  the  appellant,  Levi  Meiers,  and  Gabriel 
Meiers,  on  a  promissory  note  September  17,  1882,  for  the 
sum   of    $269,   payable    five   months    after    date  to    appcl- 
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lees,  and  signed,  Meiers  &  Co.  There  was  no  service  on 
Gabriel  Meiers.  The  appellant,  Levi  Meiers,  filed  three  pleas — 
the  general  issue,  a  special  plea  under  oath  denying  joint  liabil- 
ity and  partnership  with  Gabriel  Meiers,  also  a  plea  of  nonest 
factum^  verified  by  affidavit.  On  the  trial  the  appellee  Alex- 
ander Pinover,  testified : 

I  am  a  manufacturer  and  jeweler  and  reside  at  450  East 
118th  street,  New  York.  I  have  known  the  co-plaintiffs  for 
about  fifteen  years;  have  known  the  defendants  since  Septem- 
ber, 1882.  I  am  one  of  the  plaintiffs  and  a  member  of  the 
firm  of  A.  Pinover  &  Co.  The  firm  of  Meiers  &  Co.  is  com- 
posed of  Gabriel  Meiere  and  Levi  Meiers,  his  father.  My  firm 
had  in  September,  1882,  dealings  with  Meiers  &  Co.  I 
entered  the  place  of  business  of  defendants  in  Peoria,  Illinois, 
and  found  both  Gabriel  and  Levi  Meiers.  I  stated  that  I 
would  like  to  show  them  some  goods.  After  some  conversa- 
tion that  I  do  not  recollect,  Gabriel  said  he  would  look  at  them. 
He  and  his  father,  Levi,  examined  and  picked  out  a  number  of 
articles  of  jewelry  of  the  value  of  $807. 

After  selecting  these  articles  Gabriel  asked  me  what  were 
the  terms  upon  which  they  could  buy  them.  I  replied,  on  an 
average  of  four  months;  and  I  would  take  notes  for  throe, 
four  and  five  mouths.  He  replied  they  would  take  the  goods 
and  give  the  notes.  Before  delivering  the  goods  or  making 
out  the  bill,  I  asked  who  the  firm  was  composed  of.  Gabriel 
replied  that  the  firm  of  Meiers  &Co.  was  composed  of  him- 
self and  Levi  Meiers,  his  father.  This  was  said  in  the 
presence  and  hearing  of  Levi  Meiers,  but  he  said  nothing.  I 
then  delivered  the  merchandise  and  a  bill  for  the  same.  The 
notes  were  not  then  delivered.  They  were  dated  about  a  week 
after  the  sale. 

The  sale  was  made  in  the  store  of  Meiers  &  Co.,  in  Peoria-. 
It  was  made  to  both  of  the  defendants.  Both  Gabriel  and 
Levi  Meiers  selected  the  goods,  and  both  examined  them 
before  the  purchase.  A  young  man  by  the  name  of  Eppen- 
stein  was  in  the  store  a  portion  of  the  time.  The  part  taken 
by  Levi  Meiers  was  to  examine  the  goods  and  to  express  his 
opinion  upon  them.     The  account  was   settled  by  taking  their 
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notes,  payable  at  three,  four  and  five  months,  and  dated  about 
a  week  afterward. 

The  notes  were  sent  to  A.  Pinover  &  Oo.,  New  York, 
through  the  mail.  I  have  had  no  conversation  with  Levi 
Meiers  in  relation  to  the  notes  since  thej  were  given. 

After  the  maturity  of  the  first  two  notes  and  before  the 
maturity  of  the  one  involved  in  this  suit,  appellees  brought 
suit  against  appellant  and  Gabriel  Meiersupon  the  two  notes 
then  matured.  Gabriel  suffered  judgment  to  go  against  him  by 
default,  but  appellant  interposed  the  same  pleas  thereto  that  he 
doesintliis  suit.  Upon  atrial  by  jury,  of  the  issues  in  that 
suit  tbey  were  found  for  the  appellees.  The  record  in  the 
former  suit  was  offered  in  evidence  in  this  suit  and  admitted 
in  evidence  over  the  objections  of  the  appellant.  The 
ground  of  the  objection  as  stated  is  that  the  record  of  the 
former  trial  only  settled  the  matters  in  issue  in  that  particular 
case  and  that  the  findings  in  that  case  are  immaterial  so  far  as 
this  case  is  concerned,  and  are  not  conclusive  on  either  party 
in  any  subsequent  suits  embracing  a  different  subject-matter 
as  is  claimed  this  suit  does.  We  are  referred  to  the  cases  of 
Crabtree  v.  Welles,  19  111.  55;  Miller  et  al.  v.  McMannis,  57 
111.  126,  and  Merrin  v.  Lewis,  90  111.  505.  These  cases  an- 
nounce the  rule  that  to  form  a  bar  the  former  recovery  must 
be  for  the  identical  same  cause  of  action.  This  case  is  not  one 
involving  the  question  of  estoppel  by  judgment  upon  the 
same  cause  of  action.  It  is  a  suit  npion  a  different  cause  of 
action  wherein  the  issues  are  precisely  the  same  as  in  a  former 
suit.  The  authorities  have  no  application  to  the  question  of 
estoppel  as  claimed  in  this  case.  The  question  of  the  part- 
nership was  directly  put  in  issue  in  that  case  as  it  is  in  this.  If 
the  note  in  this  suit  was  given  at  the  same  time  for  the  same 
consideration  and  as  a  part  of  the  same  transaction  with  those 
sued  on  in  the  former  case,  the  verdict  and  judgment  in  that 
case  were  conclusive  evidence  of  the  existence  of  the  partner- 
ship between  appellant  and  Gabriel  Meiers.  As  said  in  the 
case  of  Hanly  v.  Foley,  18  B.  Mon.  519,  "  It  is  a  well  established 
rule  of  law  sanctioned  as  well  by  policy  as  precedent,  that 
every  material  fact  involved  in  an  issue  must  be  regarded  as 


Second  Dl^tuict — May  Term,  1886.        655 

^— —  ■III  .  I  ■     I .  i 

Meiers  v.  Pinover. 

■  ■  I  I  I « 

determined  by  the  final  judgment  in  the  action  and  can  not  be 
questioned  in  any  subsequent  proceeding  between  the  same 
pai*ties.  In  Hopkins  v.  Lee,  6  Wheat.  109,  Justice  Livingston 
said :  ^'  It  is  not  denied  as  a  general  rule  that  a  fact  whicli  has 
been  directly  tried  and  decided  by  a  cjurt  of  competent  juris- 
diction can  not  be  contested  again  between  the  fiame  parties  in 
the  same  or  any  other  court.  Hence  a  verdict  or  judgment  of  a 
court  of  record  or  a  decree  in  chancery,  although  not  binding  on 
strangers,  puts  an  end  to  all  further  controversy  concerning  the 
points  tlius  decided  between  the  parties  to  such  suit.  In  this 
there  is  and  ought  to  be  no  difiference  between  a  verdict  and 
judgment  in  a  court  of  common  law  and  a  decree  in  a  court  of 
chancery.  The  same  rule  is  announced  in  Bigelow  on  Estop- 
pel, 30  etseg.;  Sheldon  et  al.  v.  Patterson,  66  111.  607;  Gardner 
V.  Buckbin,  3  Cow.  120;  Edgell  v.  Sigerean,  26  Mo.  680; 
Edwards  v.  Stewart,  16  Barb.  67;  Beloit  v.  Morgan,  7  Wall. 
619;  French  v.  Howard,  14  Ind.  466.  The  distinction  between 
t^^e  estoppel  in  this  case  and  the  estoppel  in  the  cases  referred 
to  by  the  appellant  supra,  is  well  stated  in  the  case  of  Hanna 
et  al.  V.  Eecd  et  al.,  102  111.  697.  '*  When  the  former  adju- 
dication is  relied  on  as  an  answer  and  bar  to  the  whole  cause  of 
action,  or  in  other  words  when  it  is  claimed  to  be  an  answer  to 
all  the  questions  involved  in  the  subsequent  action,  then  it 
must  appear  that  the  cause  of  action  and  thing  sought  to  be 
recovered  are  the  same  in  both  suits.  The  former  adjudica- 
tion in  such  case  is  known  as  an  estoppel  by  judgment  and  the 
judgment  itself  is  a  bar  to  the  action.  But  when  some  spe- 
cific fact  or  question  has  been  adjudicated  and  determined  in  a 
former  suit  and  the  same  fact  or  question  is  again  put  in  issue 
in  a  subsequent  suit  between  the  same  parties,  its  determina- 
tion in  the  former  suit,  if  properly  presented  and  relied  on,  will 
be  held  conclusive  upon  the  parties  in  the  latter  suit  without 
regard  to  whether  the  cause  of  action  is  the  same  in  both  suits 
or  not.  This  is  known  as  an  estoppel  by  verdict  and  is  equally 
available  to  a  plaintiff  in  support  of  his  action  when  the  cir- 
cumstances warrant  it,  as  it  is  by  a  defendant  as  a  matter  of  de- 
fense." The  same  rule  is  announced  m  Tilley  v.  Bridges,  106 
m.  336.     It  is,  however,  insisted  by  the  counsel  for  the  appel- 
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]ant  that  as  the  record  of  the  fonner  adjudication  was  not 
specially  replied  to  the  plea  denying  the  partnei-ship,  that  the 
record  in  that  case  is  not  conclusive  but  ou\j  prima  facie  evi- 
dence. We  think  this  point  not  well  taken.  The  Supreme 
Court  of  this  State,  while  not  clearly  deciding  the  question, 
seems  strongly  to  incline  against  tlie  position  assumed  by  the 
counsel  for  the  appellant  on  this  point.  Gray  v.  Gillilan,  15 
111.  453;  Sheldon  v.  Patterson,  56  111.  507;  Qreenleaf  on  Evi- 
dence, Sec.  528;  Lawrence  v.  Hunt,  10  Wend.  81. 

It  is  further  insisted  the  court  erred  in  admitting  the  evi- 
dence of  Ulrich  as  to  what  Gabriel  Meiei*s  had  told  him  as  to 
who  signed  the  note  and  what  the  consideration  was  for  it. 
The  notes  in  the  former  suit  and  the  note  in  this  suit  all  bear 
date  on  the  same  day.  The  evidence  of  Pinoverwas  that  there 
was  only  one  sale  of  goods,  and  that  the  notes  were  received 
a  few  days  thereafter  corresponding  in  the  aggregate  to  the 
exact  amount  of  the  sale.  The  judgment  in  the  former  suit 
established  the  fact  of  the  existence  of  the  partnership  on  the 
day  of  the  date  of  the  note  in  suit.  Appellant  admitted  on 
the  trial  that  the  note  sued  on  had  been  executed  by  Gabriel 
Meiers.  Under  this  evidence  we  hold  that  the»evidence  was 
properly  admitted.  Greenleaf  on  Evidence,  Vol.  1,  Sec.  112; 
Ilitt  V.  Allen,  13  111.  592 ;  C.  &  R  I.  R.  R.  Co.  v.  Collms, 
56  111.  212.  The  cases  of  Smith  v.  Hulett,  65  111.  495,  and 
Bishop  V.  Georgeson,  60  111.  485,  are  not  in  point.  There 
the  declaration  of  one  partner  had  been  admitted  against  the 
absent  partner  as  to  the  existence  of  the  partnership.  Here 
this  class  of  evidence  was  excluded.  The  evidence  of  the 
partnership  was  conclusively  proven  by  the  record  in  the 
former  suit.  And  all  the  appellees  had  to  do  was  to  identify 
the  cause  of  action  sued  on  as  one  of  the  series  of  notes  given 
for  the  diamonds  sold  by  the  appellees  to  the  firm  of  Meiers 
&  Co.  Even  if  this  evidence  had  been  improperly  admitted 
it  worked  no  injury  to  the  appellant  for  the  reason  above 
stated. 

It  is  also  insisted  that  the  court  erred  in  giving  certain  in- 
structions for  the  appellees  and  in  refusing  to  give  certain  in- 
structions for  the  appellant  and  in  modifying  others  of  his. 
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The  insti-nctioDs  given  were  in  harmony  with  the  view  we 
liave  taken  of  the  ease  and  were  properly  given.  The  modi- 
fications  made  to  the  appellant's  instnietions  were  proper  and 
necessary  and  the  5th  instrnction  asked  by  appellant  was 
properly  refused.  The  question  of  the  partnership  had  been 
fully  presented  in  other  instructions  given.  We  are  of  the 
opinion  that  there  was  no  error  in  admitting  the  evidence 
or  in  the  instructions.  The  vei-dict  of  the  jury  is  snstained  by 
a  preponderance  of  the  evidence. 

Judgment  affirmed. 


Frederick  P.  Koehxer  and  Margaretta  Koehler 

V. 

Ruth  Miller,  Administratrix. 

Action  for  Damages  for  Personal  Injuries  from  Falling  Wall — Liahih 
ity  €f  Wife — Estate  Jure  Uxoris — Act  qf  1861 — Evidence^Instructions. 

1.  Prior  to  April  24.  1861,  when  the  Married  Women's  Act  of  1861 
took  effect,  the  husband  was  seized  of  a  life  estate  in  the  equitable  and 
legal  estate  of  his  wife,  and  said  act  did  not  affect  such  life  estate  where  it 
had  previously  vested. 

2.  A  husband  in  possession  and  control  of  his  wife's  estate  under  his 
said  common-law  right,  is  presumed  to  act  for  himself  and  not  as  her 
agent  in  the  erection  of  a  wall  thereon;  and  she  is  not  liable  for  injuries  re- 
sulting from  his  negligence  in  the  erection  of  said  wall. 

3.  In  the  case  presented  it  is  held  that  statements  made  by  the  husband 
in  the  absence  of  the  wife  were  improperly  admitted. 

4.  An  instruction  should  not  single  out  and  call  special  attention  to  a 
circumstance  in  evidence  which  is  Inconclusive  in  character. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Conrt  of  Stephenson  County;  the 
Hon.  John  V.  Eustace,  Judge,  presiding. 

Messrs.  Barton  &  Babnum  and  H.  C.  Hyde,  for  appellants. 
Mr.  J.  A.  Grain,  for  appellee. 
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Welch,  J.  This  was  a  suit  in  trespass  on  the  case  brought 
bj  the  appellee  against  the  appellants  to  recover  damages 
against  the  appellants  for  causing  the  death  of  her  husband 
Francis  O.  Miller,  as  is  claimed  by  their  negligence.  On  the 
16th  day  of  October,  1880,  during  a  violent  wind  a  part  of  the 
front  brick  wall  of  a  building  on  Stephenson  Street  in  the 
city  of  Freeport,  Illinois,  was  blown  down  upon  and  killed 
appellee's  husband.  Some  of  the  counts  allege  that  the  appel- 
lants so  negligently,  carelessly  and  defectively  erected,  con- 
structed and  built  the  house  that  by  reason  thereof  it  fell 
and  killed  her  husband.  And  other  of  the  counts  allege  that 
the  appellants  were  possessed  of  the  building  and  negligently 
suffered  and  kept  it  in  bad  repair  and  while  in  such  condition 
it  fell  and  killed  her  husband. 

Two  principal  questions  anse  in  this  case;  first,  whether  the 
wall  was  properly  constructed  and  was  kept  in  repair ;  second, 
is  the  appellant,  Margaretta  Koehler,  the  wife  of  appellant, 
Frederick  P.  Koehler,  jointly  liable  with  her  husband  for  the 
injury  t  On  the  first  point  the  evidence  was  voluminous  and 
conflicting  and  the  jury  having  decided  for  appellee,  if  that 
were  the  only  question  in  the  case  we  would  not  be  inclined 
to  disturb  the  findings.  Second,  is  the  appellant,  Margaretta 
Koehler,  the  wife  of  Frederick  P.  Koehler,  jointly  liable  for  the 
injury  ?  They  had  been  married  some  forty  years  and  had  a 
son  thirty-nine  years  of  ago.  The  premises  were  conveyed 
by  deed  to  Frederick  P.  Koehler  on  the  24th  day  of  March, 
1853,  at  which  time  he  and  his  family  took  possession  thereof 
and  continued  to  occupy  it  until  1863.  There  was  an  old 
building  on  the  premises  when  he  took  possession  which  was 
occupied  as  his  family  residence.  After  the  appellant,  Fred- 
erick P.  Koehler,  and  family,  left  the  premises,  it  was  occupied 
by  tenants  and  was  so  occupied  at  the  time  of  the  injury. 
The  wall  that  fell  and  caused  the  injury  was  built  at  his 
request  in  1877,  and  was  paid  for  by  him.  There  was  a  deed 
made  by  the  appellant,  Frederick  P.  Koehler,  of  these  premises, 
to  John  Wurth,  of  date  December  6,  1858.  Also  a  deed  from 
John  Wurth  and  wife  to  Henry  Boyer  of  date  April  10, 1861,  and 
a  deed  from  Boyer  and  wife  to  the  appellant,  Margaretta  Koeh- 
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ler  of  date  July  16,  1881.  This  conveyance  to  her  was  long 
after  the  injury  complained  of.  It  is  however  insisted  that 
Boyer  being  her  brother  and  deeding  to  her  for  the  nominal 
consideration  of  one  dollar,  property  worth  several  thousand 
dollars,  showed  that  he  was  a  mere  trustee  and  held  the  title 
for  her,  the  premises  being  controlled  by  her  co-appellant  and 
husband  as  her  agent.  A  conclusive  answer  to  this  claim  is 
found  in  the  fact  that  tlie  deed  to  Boyer  was  dated  April  10, 
1861,  and  his  holding  as  trustee  would  be  of  that  date,  the 
equitable  title  vesting  in  her  of  that  date.  The  married 
women's  law  did  not  take  effect  until  April  24,  1861.  The 
husband  by  the  common  law  became  seized,  April  10,  1861,  of 
a  freehold  estate  for  life  jure  uxoris  in,  the  premises  and 
was  entitled  to  the  possession,  rents,  profits,  etc.  2  Kent's  Com., 
130;  Kibbe  v.  Williams,  58  HI.  30.  The  statute  of  April  24, 
1861,  didnotdivesthimof  this  right  there  being  nothing  to  show 
that  his  marital  rights  were  excluded  by  the  deed.  The  estate 
jure  tcxoris^  attached  to  the  equitable  as  well  as  the  legal 
estate  of  his  wife.  1  Wasliburn  on  Real  Prop.,  277 ;  Tyler 
on  Infancy  and  Coverture,  Sec.  286.  This  being  so  the  acts  of 
her  co-appellant  and  husband  in  constructing  the  wall  and 
controlling  the  building  would  be  referable  to  his  possession 
and  absolute  conti'ol  of  the  premises  given  him  by  the  law  as  the 
holder  of  the  life  estate  and  not  to  any  presumed  agency  for 
his  wife.  This  latter  would  be  the  law  only  as  to  lands  held 
by  the  statute — that  vested  in  her  after  April  24, 1861,  The 
sixth  instruction  given  for  appellee  by  the  court  was  otherwise. 
This  instruction  told  the  jury  that  if  Margaretta  Koehler 
owned  the  premises  at  the  time  of  the  erection  of  the  wall 
and  the  wall  was  erected  by  her  husband,  then  her  said  hus- 
ban(^  may  be  presumed  to  have  been  acting  as  the  agent  of 
his  said  wife,  and  she  is  to  be  held  responsible,  etc.  The 
eighth  instruction  for  the  appellee  was  erroneous.  It  singled 
out  one  cucumstance  in  proof  of  an  inconclusive  character 
and  called  special  attention  to  that,  giving  undue  prominence 
to  it  Garretson  v.  Pegg,  64  111.  Ill;  Guardian  M.  L.  Ins. 
Co.  V.  Hogan,  80.111.  35. 
It  was  also  error  to  permit  Harris  to  testify  to  what  Koehler 
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said  in  the  absence  of  his  wife,  i.  e,^  that  Mr.  Koehler  said  in 
Smitli's  oflSice  that  when  Mrs  Koehler  came  down  town  ehe 
would  come  up  and  sign  the  lease.  For  the  en'ors  herein 
indicated  the  judgment  is  reversed,  cause  remanded  and 
venire  de  now  awarded. 

Meversed  and  remanded. 


Bela  M.  Stoddard  et  al. 

V. 

David  Filque  et  al. 

Domittant  and  Servient  Estates — Drainage — Open  Diteh — Right  to  Fill 
— Injunction — Parol  License — Revocation — Review  cf  Authorities. 

1.  The  owner  of  a  dominant  estate  can  not  bj  anj  act  of  his  own  acquire 
the  right  to  collect  the  surface  water  upon  his  land  by  artificial  channels 
and  thus  flood  his  neighbor's  land  without*  his  consent  or  at  least  acquies- 
cence. 

2.  When  a  person  makes  an  artificial  ditch  upon  his  own  land  for  his 
own  accommodation,  he  is  not  obliged  to  keep  it  open  as  an  artificial  drain 
for  the  purpose  of  draining  the  lands  of  others. 

8.  A  parol  iicense  to  turn  water,  which  has  been  artificially  collected, 
into  a  ditch  upon  the  land  of  another,  is  valid  and  revocable. 

4.  In  the  case  presented,  it  is  held  that  the  owner  of  the  dominant  estate 
is  not  entitled  to  an  injunction  to  prevent  the  filling  up  of  an  open  ditch 
on  the  servient  estate. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circurt  Court  of  Woodford  County;  the 
Hon.  S.  S.  Page,  Judge,  presiding.  • 

Mr.  M.  L.  Newell,  for  appellant. 

"  The  expenditure  of  money  or  labor  by  one  man  on  the 
land  of  another,  under  a  license  given  by  the  owner,  will  estop 
the  owner  from  revoking  the  license  and  wresting  the  former 
from  his  possession  of  the  land.  Where  the  licensee  has  ex- 
pended money  on  the  faith  of  the  license,  and  put  himself  in 
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a  position  that  he  would  be  seriously  damaged  by  allowing  it 
to  be  revoked,  the  estoppel  is  applied  in  the  same  manner  as 
it  is  to  those  cases  of  acquiescence  and  silent  consent.  A 
parol  license,  when  executed,  may  become  an  easement  on  the 
land,  and  where  acts  have  been  done  in  reliance  upon  a  license, 
the  licensor  will  be  estopped  from  revoking  it  to  the  injury 
of  the  licensee.  This  rule,  that  a  license  to  do  something  on  a 
licensor's  land,  followed  by  expenditure  on  the  faith  thereof,  is 
irrevocable,  rests  upon  the  principle  of  estoppel  because  the 
parties  can  not  be  placed  in  statu  quo.  Equity  treats  a  license 
thus  executed  as  a  contract  giving  an  absolute  xight.  A 
license  can  not  be  revoked  or  withdrawn  as  long  as  it  is  essen- 
tial to  the  possession  or  enjoyment  of  a  vested  right  or  inter- 
est which  has  been  created  by  the  licensor,  placed  with  his 
assent  where  the  continuance  of  the  license  is  essential  to  its 
enjoyment  This  is  a  branch  of  the  rule  that  no  one  can 
withdraw  a  promise  or  declaration  made  with  a  view  of  in- 
ducing others  to  act  after  they  have  acted  upon  it,  and  thus 
placed  themselves  in  a  position  where  they  must  neoessarily 
suffer  if  it  be  withdrawn."  Herman  on  Estoppels,  439,  citing 
Dyer  v.  Cannall,  4  Penn.  353 ;  Bridge  Co.  v.  Bragg,  11  N. 
H.  70*J ;  Rhodes  v.  Otis,  33  Ala.  578 ;  Dark  v.  Johnson,  56 
Penn.  164 ;  Huff  v.  McAuley,  53  Penn.  206. 

This  doctrine  is  substantially  adopted  in  Iowa  and  Indiana. 
Wickersham  v.  Orr,  9  Iowa,  260;  1  Washburn  on  Keal  Estate, 
549;  Eussell  v.  Hubbard,  59  HI.  335.  *'  The  law  is  solicitous 
to  prevent  all  kinds  of  imposition  and  injury  from  confidence 
reposed  in  the  acts  of  others;  and  a  parol  license  to  do  an  act 
on  one's  own  land,  affecting,  injuriously,  the  air  and  light  of 
a  neighbor's  house,  is  held  not  to  be  revocable  by  such  neigh- 
bor after  it  has  been  once  acted  upon  and  expense  incurred. 
Such  a  license  is  a  direct  encouragement  to  expend  money, 
and  it  would  be  against  conscience  to  revoke  it  as  soon  as  the 
expenditure  begins  to  be  beneficial.  The  contract  would  be 
specifically  enforced  in  equity.  Such  a  parol  license,  to  enjoy 
a  beneficial  privilege,  is  not  an  interest  in  the  lands  within  the 
Statute  of  Frauds."  3  Kent's  Com.  453;  1  Washburn  on  Real 
Estate,  Book  1,  Chap.  12,  Sec.  13. 
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"  It  matters  not  whether  the  h'cense  is  gi-anted  by  deed  or  by 
parol ;  as  a  mere  license,  it  is  always  revocable  at  the  will  of 
the  licensor;  but  when  coupled  with  an  interest  in  land  and 
executed,  it  is  irrevocable^  and  this  constitutes  the  distinction 
between  revocable  and  irrevocable  licenses."  Woodward  v. 
Seeley,  11  111.  157. 

Mr.  C.  H.  OHmr,  for  appellees. 

It  seems  clear  from  the  evidence  of  both  Filgnr  and  Stod- 
dard, that  Stoddard  never  was  authorized  to  open  or  keep 
open  that  ditch.  And  even  if  he  had  been,  such  license  or 
authority  giving  such  right  is  within  the  Statute  of  Frauds  ai.d 
void.  Such  a  license  is  revocable  at  any  time,  even  though 
the  licensee  may  have  incurred  expenditures  of  money  upon  the 
faith  of  such  license.  St  Louis  Nat.  Stock  Yards  v.  Wiggins 
Ferry  Co.,  112  111.  384;  Woodward  v.  Seely,  11  HI.  157;  Tan- 
ner  v.  Volentine,75  111.  624;  Forbes  v.  Balenseifer,  74  HI.  183; 
Muroford  v.  Whitney,  15  Wend.  380;  Cook  v.  Stearns,  11 
Mass.  533;  Dodge  v.  McClintock,  47  N.  H.  386;  Houston  j. 
Laflfee,  46  N.  H.  505:  2  Am.  I^ad.  Cases  (5th  Ed.),  557-560; 
Babcock  v.  Utter,  32  How.  439. 

The  rule  governing  the  rights  of  the  owners  of  upper  and 
lower  adjoining  lands  in  this  State,  as  to  what  each  of  them 
may  do  upon  his  own  land  affecting  the  flowing  of  surface 
water,  has  been  fully  settled  by  the  following  decisions :  Gil. 
ham  V.  Madison  Co.  R.  R  Co.,  49  LI.  484;  Gormly  v.  Sanford, 
52  m.  158;  Mellor  v.  Pilgrim,  3  111.  App.  476;  S.  C.,  7  111.  App. 
306;  Hicks  v.  Silliman,  93  HI.  265;  Herrington  v.  Peck,  11 
111.  App.  62;  Peck  v.  Herrington,  109  III.  611.  See  also  White 
V.  Chapin,  12  Allen,  516;  Smith  v.  Miller,  11  Gray,  145;  Dick- 
inson V.  City  of  Worcester,  7  Allen,  19;  Tryer  v.  Wame,  29 
Wis.  511;  Goodale  V.  Tuttle,  29  N.  Y.466;  Miserv.  Caldwell,  7 
Nev.  363;Kauffman  v.  Grieseman,  26  Pa.  26;  Miller  v.  Laubach, 
47  Pa.  154;  Livingston  v.  McDonald,  21  Iowa,  160. 

Welch,  J.  This  was  a  bill  filed  by  appellants  against  the 
appellees  to  enjoin  them  from  filling  up  an  open  ditch  dug  on 
the  lands  of  the  appellee  Filgur.     A  temporary  injunction 
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was  granted  which,  upon  the  hearing,  the  conrt  dissolved  and 
dismissed  the  bill,  from  which  order  this  appeal  is  taken.  Tlie 
evidence  shows  that  the  appellant,  Bela  M.  Stoddard,  is  the 
owner  of  the  sontheast  quarter  of  section  two  in  Minonk 
Township,  Woodford  County,  and  that  the  appellee,  David 
Filgur,  is  the  owner  of  the  southwest  quarter  of  said  section. 
That  Stoddard  was  the  owner  of  the  dominant  and  Filgur  of 
the  servient  estate.  That  the  surface  water  from  a  large  part 
of  Stoddard's  land  flowed  entirely  to  and  over  Filgur's  land. 
The  water  flowed  over  the  surface  among  the  grass  and  other 
vegetation  in  slight  depressions  of  the  surface  of  the  ground, 
ranging  from  three  or  four  to  several  rods  in  width.  Filgur, 
in  1875,  dug  an  open  ditch  on  his  own  land,  a  distance  of  sixty- 
seven  rods.  The  ditch  was  six  feet  in  width  at  the  top, 
two  feet  at  the  bottom,  and  three  and  one-half  feet  in  depth. 
Stoddard,  in  1882,  constructed  from  fifteen  to  twenty  tile 
drains,  running  from  various  portions  of  his  land,  all  connected 
with  and  bringing  their  water  together  into  a  ten-inch  tile 
drain,  which  discharged  its  waters  into  the  open  ditch  two  and 
one-half  feet  below  the  natural  surface  of  the  ground.  Fil- 
gur, in  1885,  had  constructed  two  tile  drains,  one  on  each  side 
of  this  open  ditch,  and  was  proceeding  to  fill  up  this  open 
ditch  level  with  the .  surface  of  the  ground,  when  this  bill 
was  filed  to  enjoin  him  from  filling  it  up.  The  legal  ques- 
tions presented  for  our  consideration  by  this  record  are :  1st. 
What  are  the  relative  rights  of  the  owners  of  the  dominant 
and  servient  estate  ?  2d.  What  if  any  right  can  the  owner 
of  the  dominant  acquire  in  the  servient  estate  under  a  parol 
license  ?  We  shall  consider  the.  questions  in  the  order  stated. 
The  rule  announced  by  the  Appellate  and  Supreme  Courts 
of  this  State  as  to  the  relative  rights  of  the  owner  of  the 
dominant  and  servient  estate,  is  clearly  and  tersely  stated  by 
Pillsbury,  P.  J.,  in  Mellor  v.  Pilgrim,  3  111.  App.  476.  ''  The 
owner  of  a  superior  heritage  can  not  by  any  act  of  his  acquire 
the  right  to  collect  the  surface  water  upon  his  own  land  by 
artificial  channels,  and  thus  flood  his  neighbor's  land,  without 
his  consent.  He  can  not  impose  upon  the  land  of  an  adjoin- 
ing proprietor  without  his  assent,  or  at  least  acquiescence, 
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the  additional  burden  of  having  the  surface  water  converted 
into  a  stream  when  it  is  discharged  npon  his  land.  He  is  not 
obliged  to  accept  it  to  his  injury,  in  larger  quantities  or  at 
different  times  than  he  otherwise  would,  but  for  the  yolun- 
tary  act  of  his  neighbor."  In  Gormley  v.  Sandford,  52  111. 
158,  the  rule  is  announced,  when  a  person  makes  artificial 
ditches  npon  his  own  land  for  his  own  accommodation,  he  has 
a  perfect  right  to  fill  them  up  to  the  natural  surface  when  they 
are  du^,  and  that  he  is  not  obliged  to  open  or  keep  open  arti- 
ficial drains  for  the  purpose  of  draining  the  lands  of  others. 
Gilham  v.  Madison  Co.  R.  E.  Co.,  49  111.  484;  Hicks  v.  Silli- 
raan,  93  HI.  255 ;  Peck  v.  Harrington,  109  111.  61L  Tested 
by  the  rule  announced  svpra^  the  appellants  had  no  right  to 
an  injunction. 

It  is,  however,  insisted  by  the  counsel  for  appellants  that 
they  had  a  license  to  drain  into  the  ditch,  from  Filgur.  As- 
Buming  that  appellants  had  a  parol  license  to  drain  into  this 
ditch,  what  right  did  they  acquire  to  the  use  of  this  ditch  by 
virtue  of  the  license  ?  In  Woodward  et  al.  v.  Seely  et  al.,  11 
111.  157,  Trumbull,  J,,  said  :  "  What  then  is  a  license  !  Simply 
to  do  something  which,  without  such  permission,  would  have 
been  unlawful.  It  matters  not  whether  granted  by  deed  or 
parol;  as  a  mere  license  it  is  always  revocable  at  the  will  of 
the  licensor,  but  when  coupled  with  an  interest  and  executed, 
it  is  irrevocable,  and  this  constitutes  the  distinction  between 
revocable  and  iri-evocable  licenses." 

When  the  license  is  coupled  with  an  interest  in  land,  or  of 
such  a  character  that  the  interest  could  not  pass  by  parol,  then 
a  writing  is  essential  to  the  creation  of  the  interest,  otherwise 
no  interest  passes.  The  license  in  this  case  under  the  rule 
announced  9u^a  was  revocable.  It  is,  however,  insisted  that 
this  rule  has  been  modified  and  we  are  referred  to  Eussel  v. 
Hubbard,  69  HI.  335,  Kamphouse  v.  Gaffner,  78  HI.  453,  and 
Forbes  v.  Balenseifer,  74  SI.  183.  In  the  case  of  Eussel  v. 
Hubbard,  59  HI.  335,  where  the  owner  of  a  lot  of  ground  con- 
templating the  erection  of  a  frame  building  thereon,  the  owner 
of  a  brick  house  situated  on  the  line  of  an  adjacent  lot  pro- 
posed to  him,  if  he  would  build  of   brick,  he  might  use  the 
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brick  wall  of  his  house  for  the  purpose  of  attaching  thereto 
the  proposed  new  building.  The  proposition  was  accepted, 
and  the  new  house  was  built  of  brick  and  attached  to  the  wall 
of  the  other  building.  It  was  held  that,  while  the  license  to 
use  and  attach  to  the  wall  might  have  been  revoked  prior  to 
the  execution  of  the  purpose  of  the  license,  yet,  after  its  ex- 
ecution by  the  expenditure  of  money  in  the  erection  of  the 
new  building  as  induced  by  the  permission,  the  license  was 
irrevocable.  This  case  as  held  in  73  111.  supra^  was  held  to  be 
limited  to  cases  of  party  walls.  "We  do  not  understand  tlie 
dictum  announced  in  the  cases  in  73  and  74  111.  supra^  to  be 
in  conflict  with  the  rule  announced  in  11  111.  supra,  where 
the  rule  announced  in  "  Gale  and  Whately's  Law  of  Easements" 
was  approved,  "  that  a  man  may  in  some  cases  by  parol 
license^  relinquish  a  right  which  he  has  acquired  in  addition  to 
the  ordinary  rights  of  property,  and  thus  restore  his  own  and  his 
neighbor's  property  to  their  original  and  natural  condition  ; 
but  he  can  not  by  such  means  impose  any  burden  upon  lands, 
in  derogation  of  such  ordinary  rights  of  property.  As  for 
instance,  a  parol  license  will  be  valid  for  building  a  wall  in 
front  of  his  ancient  windows,  while  a  similar  permission  to 
turn  a  spout  on  his  land  from  a  neighboring  house,  will  be 
invalid  and  revocable."  The  rule  as  announced  is  approved  in 
Tanner  v.  Yolentine,  76  HI.  624,  and  in  National  Stock  Yards 
V.  Wiggins  Ferry  Co.,  112  111.  384,  where  it  is  said  the  case 
of  Russel  V.  Hubbard  seems  somewhat  at  variance  with  the 
case  of  Woodward  v.  Seely,  but  does  not  propose  to  overrule 
or  question  it.  In  Kamphouse  v.  Gaffner,  73  HI.  453,  we  said 
Kussel  V.  Hubbard  must  either  be  considered  as  limited  to 
party  walls  or  be  considered  as  overruled,  and  in  Forbes  v. 
Balenseifer,  74  111.  183,  it  is  rather  intimated  that  Russel  v. 
Hubbard  is  to  be  limited  to  the  facts  of  that  case.  Woodward 
V.  Seely  has  never  been  overruled  or  directly  questioned  by 
this  court  that  we  are  aware  of,  and  we  think  it  must  govern 
this  case.  What  was  said  in  the  case  of  Woodward  v.  Seely, 
supra^  may  with  equal  propriety  be  said  of  this  case:  "Tested 
by  the  lawas  here  stated  the  license  in  this  case  was  clearly  invalid 
as  it  did  impose  a  burden  upon  the  land  of  defendants  in  der- 
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ogation  of  what  ordiuarily  belonged  to  it,  and  there  can  be  no 
difference  whether  water  is  tui*ned  upon  the  land  of  another 
by  means  of  a  Bpout  or  mill-dara."  "Nor  can  the  complain- 
ant8  call  upon  a  court  of  equity  to  enforce  the  license  upon  the 
grounds  that  they  have  made  valuable  improvements  and  ex- 
pended their  money  relying  in  good  faith  upon  it;"  "  before 
acting  so  imprudently,  they  should  have  acquired  pennission 
by  deed  to  overflow  the  land  of  the  defendants."  We  do  not 
undei'stand  the  rule  aimounced  in  Morse  v.  Copeland,  2  Gravj 
302,  to  be  in  conflict  with  the  rule  announced  by  the  Supreme 
Court  of  this  State,  but  if  it  is,  it  would  not  be  binding  on  us. 
The  question  in  this  State  is  no  longer  an  open  one.  It  is 
stare  decisis.  There  was  no  error  in  dissolving  the  injunction 
and  dismissing  the  bill. 

Decres  affirmed. 


William  McFaelane 

V. 

John  PiEJisoN* 


Landlord  and  Tenant — Abandonment — Action  to  Reeoper  for  Worh  and 
Labor  Performed — Claim  of  Eviction,  not  Sustained — Refusal  of  Landlord 
to  Make  Repairs — Remedies  of  Tenant. 

1.  Where  tfae  landlord  in  violation  of  bis  covenant  fails  to  make  repaim. 
the  tenant  may  make  them  him;self«  charfl^ing  the  expense  a^^ainst  the  land- 
lord, or  sue  for  damages  for  breach  of  covenant. 

2.  In  an  action  by  a  tenant  against  the  landlord  to  recover  for  work  and 
labor  performed  by  him  on  the  dpmised  premises,  after  an  alleged  eviction, 
it  is  held:  That  the  failure  of  the  landlord  to  furnish  material  for  repairs 
did  not  amount  to  an  eviction;  that  certain  evidence  touching  such  failure 
was  improperly  admitted;  that  this  error  was  cured  by  subsequently  exclud- 
ing said  evidence;  that  the  evidence  does  not  show  such  misconduct  on  the 
part  of  the  landlord  toward  the  servants  of  the  tenant,  nor  such  action  touch- 
ing the  matter  of  his  boarding  as  to  amoust  to  an  eviction;  and  that  certain 
instructions  were  erroneous,  one  of  which  is  particularly  otgectionable 
because  unsupported  by  any  evidence  presented. 

[Opinion  filed  December  11,  1886.] 
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Appeal  from  the  Circuit  Court  of  Will  Countj;  the  Hon. 
DoKKENCK  DiBELL,  Judge,  presidiug. 

Meesrs.  Flanders  &  Shuttb,  for  appellant 

« 
Mr.  J.  W.  D'Arot,  for  appellee. 

It  is  well  settled  that  where  a  tenant  is  evicted  bj  the  land- 
lord, he  is  released  from  the  payment  of  rent.  Wood's  Land- 
loi-d  and  Tenant,  793;  Taylor's  Landlord  and  Tenant,  Sec.  379; 
Smith  V.  Wise,  58  111.  141;  Leopold  .v.  Judson,  76  IlL  536; 
Haynor  v.  Smith,  68  111.  430. 

An  eviction  may  be  produced  by  any  act  of  the  landlord  or 
any  person  acting  under  his  authority,  which  deprives  the 
tenant  of  the  beneficial  enjoyment  of  the  premises.  Wood's 
Landlord  and  Tenant,  793. 

In  order  to  produce  an  eviction  it  is  not  necessary  there 
should  be  an  actual  physical  expulsion,  for  the  landlord  may 
do  many  acts  tending  to  dimmish  the  enjoyment  of  the  prem- 
ises, which  will  amount  to  an  eviction  and  exonerate  the 
tenant,  if  he  quits  possession,  from  the  payment  of  rent 
Taylor's  Landlord  and  Tenant,  Sec.  380,  Note  1;  Cohen  v. 
Dupont,  1  Sandf.  260. 

*^  Whether  the  acts  complained  of  amount  to  an  eviction 
depends  upon  the  circumstances,  and  is  a  question  in  all  cases 
for  the  jury."  Haynor  v.  Smith,  63  HL  430;  Lynch  v.  Bald- 
win, 69  IlL  210. 

Lacey,  J.  Appellee  sued  appellant  before  a  Justice  of  the 
Peace  on  account  and  recovered  judgment  for  $125,  where- 
upon appellant  took  an  appeal  in  the  case  to  the  Circuit  Court 
where  the  cause  was  again  tried  by  a  jury  and  verdict  ren- 
dered in  appellee's  favor  for  $180,  upon  which  verdict  judg- 
ment was  rendered  and  appeal  taken  to  this  court. 

It  appears  from  the  evidence  that  appellant,  the  lessor, 
leased  to  appellee  a  certain  farm  in  Jackson  Township  in  the 
County  of  Will  by  lease  in  writing  bearing  date  March  3, 
1885. 

The  lease  provided  that  appellee  was  to  have  the  west  room 
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and  equal  rights  of  kitclien  and  upstairs  of  the  house  on  the 
]>remi8es  and  also  to  havQ  orchard  and  one-third  of  the  apples 
and  half  the  dried  apples.  Lease  was  to  continue  from  the 
1st  March,  1885/to  Ist  March,  1886.  The  appellee  was  to 
])ay  lor  the  use  thereof  as  follows:  Two-thirds  of  all  the 
com,  oats  and  potatoes,  hay  and  hogs  grown  on  tlie  said 
devised  prertiises — corn  to  be  in  crib,  oats  in  bin,  and  hay 
stacked  in  yard.  Appellee  was  to  keep  up  the  fences,  and 
also  furnish  the  maferiaL  This  latter  provision  was  prolv 
ably  a  mistfake  in  drawjjig  np  the  lease.  •  It  was  no  doubt  to 
be  appellant  who  was  to  furnish  the  material.  Appellee  was 
to  have  ten  or  fifteen  cows  to  milk  and  the  butter  was  to  be 
equally  divided  between  both  parties.  Ap]>ellee  was  to  have 
six  sows  and  the  pigs  were  to  be  divided  as  above. 

Appellant  was  to  furnish  teams,  tools,  feed  and  seed  neces- 
sary to  work  the  farm,  with  several  other  provisions  not  neces- 
sary to  mention,  and  the  women  were  to  do  the  cooking, 
washing  and  mending  for  tlie  family  and  to  clean  rooms  at 
the  rate  of  $50  per  year,  and  if  tlie  appellant  had  any  men  to 
work  he  was  to  pay  at  the  rate  of  50  cents  per  week,  etc. 

The  appellee  removed  on  the  place  and  proceeded  to  fulfill 
liis  part  of  the  covenants  in  tlie  lease  on  the  5th  of  March, 
18S5.  Appellant  lived  in  part  of  the  same  house  with  his  two 
sons,  one  about  twenty  and  the  other  about  eight  years  old, 
and  appellee's  wife  proceeded  to  cook  for  them  and  do  the 
work  generally,  as  the  lease  provided.  Appellant  funiished 
his  own  provisions.  After  about  two  months  and  after  doing 
plowing  and  considerable  work  under  the  lease,  appellee  be- 
came dissatisfied  and  abandoned  the  premises  and  refused 
further  to  perform  his  covenants  in  the  lease. 

It  is  insisted  that  appellee  was  evicted  by  the  wrongful  acts 
of  the  appellant  and  was  excused  from  the  further  performance 
of  his  covenants,  and  that  he  may,  as  he  did  do  in  the  court 
below,  recover  for  the  work  and  labor  ])erformed  on  the  prem- 
ises by  him  as  for  work  and  labor  |>erformed.  On  the  otlier 
hand  the  appellant  contends  that  the  appellee  abandoned  tha 
leased  premises  without  legal  excuse  and  that  he  has  no  right 
to  recover  for  anything  he  may  have  done  under  the  lease. 
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This  was  the  only  issue  tried  before  the  court  below  and  the 
alleged  errors  of  the  court  and  jury  arising  on  that  hearing  we 
are  called  on  to  review  here.  There  was  evidence  admitted 
by  the  court  but  afterward  excluded,  going  to  show  that  that 
portion  of  the  lease  which  required  the  appellee  to  furnish  the 
material  to  repair  the  fence  was  a  mistake  and  that  the  actual 
agreement  was  that  appellant  should  furnish  such  material. 

This  testimony  was  admitted  at  first  on  the  idea  that  in  case 
appellant  was  obliged  to  furnish  the  materials  and  failed  to  do 
60^  that  justified  appellee  in  throwing  up  the  lease  and  aban- 
doning the  premises,  in  fact,  that  such  failure  amounted  to  an 
eviction. 

It  was  undoubtedly  error  on  the  part  of  the  court  to  admit 
such  evidence.  In  case  a  landlord  in  violation  of  his  covenant 
fails  to  make  repairs  the  remedy  of  the  tenant  is  to  mnke 
repairs  himself  and  charge  the  expense  against  the  land- 
lord, or  else  sue  on  such  breach  of  covenant  and  recover 
the  damages  occasioned  thereby.  Sedgwick  on  Damages- 
side  page  198 ;  Wood's  Landlord  and  Tenant,  Sec.  380,  442. 
But  as  far  as  the  error  in  admitting  the  evidence  was  con- 
cerned the  court  cured  it  by  afterward  excluding  it. 

But  under  the  issue  in  the  case  before  "the  jury  the  only 
question  was  whether  the  appellee  was  evicted.  That  is,  was 
the  conduct  of  appellant  such  as  to  deprive  appellee  of  the 
full  and  peaceable  enjoyment  of  the  premises?  It  was  wholly 
immaterial  whether  a  mistake  had  been  made  in  the  lease  or 
whether,  conceding  that  the  lease  and  agi'eement  was  that  ajv 
pellant  was  to  furnish  the  material  to  fix  up  the  fences,  he 
failed  to  do  so ;  for  the  reason  that  if  such  failure  existed  it  was 
no  legal  ground  for  abandoning  the  premises  by  appellee. 

Yet  the  court  gave  the  appellee's  1st,  2d,  3d,  4tli  and  6th 
instructions,  which  lay  down  the  law  obtaining  in  case  of  or- 
dinary contracts  when,  if  the  one  party  fails  to  perform  an 
essential  part  thereof,  the  other  may  aiso  refuse. 

The  sixth  instruction  especially  would  be  understood  by  the 
jury  as  holding  that  in  case  appellant  was  to  furnish  the  lumber 
to  build  the  fence  and  failed  in  doing  so,  the  appellee  might 
abandon  the  premises  and  sue  for  his  labor.     It  tells  them  in 
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general  terms  that  if  one  party  is  ready  and  willing  to  perform 
ji  legal  contract  and  partly  performs  it  and  is  prevented  by  the 
other  from  completing  such  performance,  then  such  contract 
may  be  abandoned,  etc.,  leaving  the  jury  to  say  what  amounted 
to  such  prevention  without  reference  to  the  facts  of  the  case 
on  trial.  In  regard  to  the  misconduct  on  the  part  of  the 
a])pellant  which  is  claimed  amounted  to  an  eviction,  it  is  only 
necessary  to  remark  that  we  see  no  such  evidence  as  would 
justify  appellee  in  abandoning  the  premises. 

It  seems  from  the  evidence  that  appellee's  wife  and  her 
hired  girls  did  the  housework  during  nine  weeks  for  appellant 
and  his  two  boys  as  well  as  for  her  husband  and  his  hii-ed  men, 
for  all  were  living  in  the  house  together  on  the  farm.  Api)el- 
lee  had  one  hired  girl  one  and  one-half  weeks  who  was  tbe 
sister  of  his  wife  ;  she  quit,  and  she  got  another  who  stayed 
four  weeks;  the  last  girl  was  only  liftmen  years  old,  the  first 
was  twenty-sever  yeai*s  old.  Mrs.  Pierson  swearo  that  the 
drst  one  did  not  want  to  stay  because  appellant  objected  to  her 
work,  and  he  objected  to  the  second  girl  because  he  did  not 
like  her.  McFarlane  and  his  boys  had  separate  rooms,  and  she 
and  her  girl  did  the  work  for  both  families  and  the  work 
about  the  house.  'Mrs.  Pierson  liad  a  child  born  to  her  about 
twenty  days  after  she  went  on  the  place.  She  testified  that 
appellant  at  one  time  said  to  her  sister:  **  Wouldn't  you  like  to 
kiss  me? "  "  Wouldn't  you  rather  kiss  me  than  my  son  John  ?" 

Apjxillant  testifies  that  he  did  not  recollect  making  the 
proposition  to  Mrs.  Pierson's  sister  to  kiss  him  but  might  have 
done  so  jokingly.  This  was  all  the  evidence  of  any  indecent 
behavior  on  the  part  of  appellant  toward  Mrs.  Pierson  or  her 
girls.  It  does  not  appear  that  any  of  the  ladies  took  any 
serious  offense  at  it  at  the  time  as  the  girl  did  not  leave  on 
that  account,  but  because  api)ellant  did  not  like  her  work. 
Then  after  that  a  second  girl  was  there  four  weeks  and  no  in- 
<lecent  or  improper  proposals  were  made  to  her  by  appellant 
and  she  left  because  appellant  did  not  like  her  work.  This  is 
what  Mrs.  Pierson  thinks.  It  would  seem  tlie  excuse  for 
abandoning  the  place  on  account  of  indecent  conduct  of  appel- 
lant toward  the  hired  girls  of  appellee,  was  an  afterthought 
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not  regarded  sufficient  at  the  time.  That  ground  for  abandon- 
ment should  be  laid  out  of  the  question.  This  girl  who  was 
only  iifteen  years  old  did  cooking  in  such  manner  that  ap- 
pellant as  he  claims  had  just  cause  to  complain.  She  would 
bake  up  bread  enough  at  one  time  to  last  from  six  to  nine 
days  and  the  bread  would  become  so  hard  he  could  scarcely 
eat  it.  This  is  not  conti'adicted.  It  would  appear  that  he  had 
just  ground  for  complaint.  But  let  that  be  as  it  may,  the  mere 
fact,  and  that  is  all  there  is  of  it,  that  appellant  complained 
of  the  manner  in  which  his  work  was  done  would  not  amount 
to  an  eviction.  If  his  complaints  were  such  that  Mrs.  Pierson 
could  not  satisfy  him  in  regard  to  the  work  and  they  were 
unjust,  she  might  have  refused  to  board  him  and  have  refused 
to  comply  with  that  covenant  in  the  lease.  It  was  not  neces- 
sary to  the  enjoyment  of  the  farm  that  appellee  should  be 
permitted  to  board  appellant.  If  there  was  any  profit  in  it 
damages  could  be  recovered  by  appellee  for  being  refused  the 
privilege,  but  this  would  not  amount  to  an  eviction.  There 
appears  to  be  no  sufficient  evidence  in  this  case  upon  which 
the  jury  would  be  justified  in  finding  that  there  was  an  evic- 
tion. 

The  tenth  of  appellee's  instructions  submits  to  the  jury  the 
question  whether  or  not  the  appellant  did  not  ^'  use  improper 
language  or  make  indecent  or  immodest  proposals  to  appellee's 
wife,"  etc. 

There  is  no  evidence  that  anything  of  the  kind,  in  the 
remotest  degi*ee,  ever  took  place,  and  it  was  very  improper 
to  submit  such  question  to  the  jury.  It  seems  that  Mrs.  Pier- 
son  did  the  work  for  both  families  for  some  time  after  the 
last  girl  left  and  finally  appellee  got  tired  and  dissatisfied  and 
abandoned  the  premises  and  we  think  without  just  cause. 
The  appellant  had  no  intention  to  deprive  the  appellee  of  the 
full  use  and  enjoyment  of  the  premises  and  never  attempted 
so  to  do.  Lynch  v.  Baldwin,  69  111.  210  ;  Hoyner  et  al.  v. 
Smith  et  al.,  63  111.  430. 

For  the  reasons  above  indicated  the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 

Meveraed  and  remanded. 
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Henry  R.  Danfoeth 

V. 

Herman  Classen. 

Judicial  Offic^.m — How  far  ProUeted  by  Official  Characfer—Ju9tice  of 
Peace — Illegal  Commitment  to  County  Jail — Ministerial  Acts — Action  of 
Trespass — Evidence — Instructions. 

1.  The  judicial  character  of  a  Justice  of  the  Peace  only  protects  him 
from  personal  liability  when  the  act  complained  of  is  within  his  jurisdic- 
tion. 

2.  In  an  action  of  trespass  asrainst  a  Justice  for  false  imprisonment,  it  is 
held:  That  the  warrant,  trial  and  fine  of  plaintiff  for  maintaining  a  nui- 
sance, were  regrular  and  withita  the  jurisdiction  of  the  Justice;  that  the  order 
of  commitment,  which  was  in  the  form  of  a  commitment  to  bind  the  defend- 
ant over  to  the  County  Court,  placing  no  limits  upon  the  imprisonment,  was 
irregular  and  not  justified  by  the  judgment;  that  the  issue  of  the  writ  was  a 
ministerLal  act;  that  the  evidence  touching  plaintiff's  illness  and  its 
cause  was  properly  admitted  under  an  amendment  to  the  declaration;  and 
that  the  instructions,  though  not  strictly  accurate,  were  suflScient. 

3.  It  seems  that  Sec  1,  Act  of  April  12, 1879,  does  not  give  the  Justice 
the  option  to  designate  the  place  where  the  offender  may  be  imprisoned, 
but  that  said  place  must  be  fixed  by  city  or  village  ordinance. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Coimtjr  Court  of  Iroquois  County;  the 
Hon.  S.  C.  Bo  VIE,  Judge,  presiding. 

Statement  of  the  case  by  Lacey,  J.  Tlie  appellee  com- 
menced suit  in  an  action  of  trespass  for  false  imprisonment  in 
the  sum  of  $5,000.  Verdict  of  guilty  and  $500  damages; 
remittitur  by  appellee  of  $200  and  judgment  for  $300;  appeal 
by  the  defendant  to  this  court. 

There  was  an  ordinance  in  the  Tillage  of  Danforth  against 
keeping  and  maintaining  nuisances,  keeping  offensive  privies, 
l)ig-stys,  etc.  The  appellee  was  a  resident  of  the  village.  On 
the  13th  day  of  June,  ISSi,  a  complaint  in  writing  sworn  to, 
was  tiled  before  H.  R.  Danforth,  the  appellant,  who  was  a 
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Justice  of  the  Peace  in  the  said  village,  against  the  appellee, 
charging  him  with  maintaining  a  nuisance  within  the  corpo- 
I'ate  limits  of  said  village.  Thereupon  appellant  as  such 
JusticLt  issued  a  warrant  for  the  arrest  of  tlie  appellee,  directed 
to  any  Constable,  commanding  him  to  bring  the  body  of  the 
appellee  before  him  forthwith  unless  the  appellee  gave  bail 
for  his  appearance  in  the  full  amount  of  the  demand  of  tlie 
village,  and  if  bail  be  entered  on  the  back  of  the  warrant,  then 
appellee  was  commanded  to  appear  before  him  on  the  18th 
day  of  the  same  month,  at  9  o'clock  a.  m.,  to  answer  certain 
demands  of  the  village  against  him,  of  the  nature  of  a  penalty 
not  exceeding  $200,  for  violation  of  the  ordinance  mentioned. 
This  waiTant  the  appellee  placed  in  the  hands  of  Constable  G. 
W.  Bailey  to  execute,  and  ordered  Bailey  to  arrest  appellee. 
On  the  same  day  said  Constable  arrested  the  appellee  on  the 
said  warrant,  and  he  not  giving  bail  was  brought  before  the 
appellant  and  arraigned  and  put  on  his  trial,  and  after  hearing 
the  appellant  fined  him  in  the  sum  of  $25  and  costs  of  suit, 
and  rendered  judgment  against  him  for  that  amount,  and  upon 
the  appellee  refusing  payment,  an  order  was  entered  against 
him  following  said  judgment  order,  as  follows  :  "  Defendant 
refusing  to  pay  fine  or  give  bail  it  is  ordered  that  the  said 
Herman  Classen  be  committed  to  the  county  jail  until  fine  and 
costs  be  fully  paid." 

Thereupon  appellee  refusing  to  pay  said  fine  and  costs  or 
give  bailj  the  appellant  issued  an  order  for  the  commitment 
of  the  appellee  in  the  county  jail  in  substance,  as  follows  : 
It  was  directed  to  any  Constable  of  said  county,  and  to  the 
Sheriff  or  jailor  of  said  county  reciting  that  appellee  had  that 
day  been  examined  before  the  appellant,  a  Justice  of  the  Peace 
in  the  county  aforesaid,  on  a  charge  of  violation  of  village  or- 
dinance prefeiTcd  against  him  on  the  complaint  in  writing,  un- 
der oath,  of  John  Overacker,  and  it  appearing  probable  from 

the  evidence  of sworn  and  examined  before  him  that 

said  appellee  was  guilty  of  said  charge,  to- wit :  By  keeping  an 
offensive  pig-sty,  privy  and  manure  pile  in  violation  of  Art. 
10,  Sec.  1,  Ordinance  No.  15.  And  the  appellee  having  failed 
to  give  bail  for  his  appearance  at  and  on  the  first  day  of  the 
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next  term  of  the  County  Conrt  as  required,  we,  the  people, 
command  you,  the  said  Constable,  forthwith  to  convey  said  ap- 
pellee to  the  common  jail  of  said  county,  and  him  deliver  to 
the  keeper  thereof,  and  you,  the  said  keeper  or  jailor,  are  here- 
by required  to  receive  into  your  custody  the  said  appellee  and 
him  safely  keep  until  discharged  in  due  process  of  law ;  and 
for  so  doing  this  shall  be  your  sufficient  warrant.  Thereup- 
on the  mittvmua  was  placed  in  the  hands  of  the  Constable, 
George  W.  Bailey,  and  appellant  ordered  him  to  go  to  Watseka, 
the  county  seat,  with  him  and  put  him  in  jail.  The  Constable 
thereupon  took  appellee  and  conveyed  him  to  Watseka,  and 
oflEered  him  to  the  Sheriff,  and  the  Sheriff  would  not  receive 
him  on  account  of  the  insufficiency  of  the  writ,  and  the  Constable 
thereupon  discharged  the  appellee. 

The  Village  of  Danforth  is  about  four  miles  from  Gilman, 
which  distance  there  is  no  railroad,  and  from  Gilman  there  is 
communication  to  Watseka  by  rail.  The  Constable  resided  in 
Gilman  and  appellant  when  the  warrant  for  an*est  was  issued 
took  it  to  Gilman  and  placed  it  in  the  hands  of  the  same  Con- 
stable with  orders  to  arrest  appellee ;  appellee  after  he  was 
discharged  in  Watseka  returned  on  the  train  to  Gilman,  and 
went  from  there  in  the  night  to  his  home  at  Danforth  on  foot  It 
rained  after  he  got  started  from  Gilman,  and  when  he  got  home 
it  must  have  been  about  4  o'clock  a.  m;  appellee  as  he  testified, 
**'  took  awful  sick  after  that ;  I  caught  cold."  "It  was  the 
weather  and  excitement  of  the  arrest  that  made  me  sick." 
The  cold  "  lasted  over  a  week,  and  there  was  a  week  he  could 
scarcely  do  anything."  The  declaration  was  at  this  point  in 
the  trial  amended  so  as  to  admit  this  testimony.  The  appel- 
lant moved  the  court  to  exclude  the  evidence,  but  the  court 
refused  and  allowed  the  evidence  to  remain  before  the  jury. 
The  appellant  filed  special  pleas  of  justification  setting  up  the 
fact  of  his  being  Justice  of  the  Peace  and  facts  of  the  pro- 
ceedings, the  legal  trial,  judgment  and  mittimus  as  a  justi- 
fication. 

Messrs.  Ka.t  &  Euans,  for  appellant. 

Judges  of  limited  and  inferior  authority  are  not  liable  to  a 
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civil  action  from  any  judicial  act  within  their  jurisdiction. 
Bradley  v.  Fisher,  13  Wall.  335;  Kandall  v.  Brigham,  7  Wall. 
523. 

When  the  record  shows  that  the  conrt  had  jurisdiction  of 
the  subject-matter  and  of  the  person  of  the  parties,  neither 
the  court  nor  those  acting  under  his  authority  can  be  held 
liable  in  trespass,  although  the  proceeding  may  be  irregular 
and  erroneous.  Von  Kettler  v.  Johnson,  57  Dl.  109;  Outlaw 
V.  Davis,  27  HI.  465. 

If  the  Justice  of  the  Peace  had  jurisdiction  of  the  question 
he  is  not  liable.  Flack  v.  Ankeny,  Breese,  187;  Lancaster  v. 
Lane,  19  HI.  242;  Moak's  Undei-hill  on  Toi-ts,  188-194. 

Even  if  the  Justice,  believing  he  was  bound  to  do  so,  had 
committed  the  accused  to  the  county  jail  until  he  should  give 
bail  for  his  appearance  at  the  next  court  having  jurisdiction, 
it  was  but  an  error  of  judgment,  and  that  having  jurisdiction 
of  the  person  of  the  plaintiff  and  of  the  subject-matter,  he 
,  was  protected  from  an  action  for  false  imprisonment.  Kenner 
V.  Morrison,  12  Hun,  204;  Kains  v.  Simpson,  50  Texas,  495; 
S.  C,  32  Am.  Kep.  609. 

"  I  prefer  to  place  the  decision  on  the  broad  ground  that  no 
public  officer  is  responsible  in  a  civil  suit  for  a  judicial  deter- 
mination, however  erroneous  it  may  be,  and  however  mali- 
cious the  motive  which  may  have  prompted  it.  Such  acts 
when  corrupt,  may  be  punished  criminally,  but  the  law  will 
not  allow  malice  and  coiTuption  to  be  charged  in  a  civil  suit 
against  such  an  officer  for  what  he  does  in  the  pei*f ormance  of 
an  official  duty.  The  rule  extends  to  the  Judges  from  the 
highest  to  the  lowest;  to  jurors,  and  to  all  public  officers, 
whatever  name  they  may  bear,  in  the  exercise  of  judicial 
power."    Weaver  v.  Devendorf,  3  Den.  117. 

When  a  Magistrate  has  jurisdiction  over  the  offense  and 
over  the  person  of  tlie  offender,  his  acts,  though  ever  so  erro- 
neous, will  not  make  him  a  trespasser;  and  a  conviction  by 
him,  still  subsisting  and  valid  upon  its  face,  on  a  subject 
within  his  jurisdiction,  is  a  legal  bar  to  an  action  for  anything 
done  under  such  conviction.  Lancaster  v.  Lane,  19  111.  242. 
See  also,  Little  v.  Moore,  1  Southard,  74;  S.  C,  7  Am.  Dec, 
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574;  Gregory  v.  Brown,  4  Bibb.  731;  S.  C,  7  Am.  Dec.  731; 
Keid  V.  Hood,  2  J^ott  &  McC.  168;  S.  C,  10  Am.  Dec. 
582;  Flack  v.  Harrington,  Breese,  213;  Adkins  v.  Brewer,  3 
Cow.  206;  Bailey  v.  Wiggins,  6  Harrington,  462;  S.  0.,  60 
Am.  Dec.  650.    • 

Messrs.  Doyle,  Mobbis  &  Piebson  and  Payson  &  Raymond, 
for  appellee. 

Where  an  inferior  conrt  is  guilty  of  excess  of  jurisdiction, 
trespass  may  be  supported  for  anything  done  under  such  pro- 
ceedings.    68  m.  353. 

Ignorance  of  the  extent  of  his  power  is  no  excuse  for  the 
Magistrate.    Thomas  v.  Hinsdale,  78  111.  259. 

A  tribunal  proceeding  under  limited  and  special  powers 
decides  whether  it  has  jurisdiction  or  not  at  its  peril,  and  hence 
it  is  that  process  issues  from  a  court  or  to  the  ministerial 
ofBcer  who  executes  it.     Wise  v.  Withers,  3  Cranch,  331. 

The  issuing  of  process  after  judgment  is  purely  a  minis- 
terial act.     Briggs  v.  Woodwell,  10  Mass.  356. 

Lacet,  J.  The  appellant  contends  that  the  above  judicial 
proceedings  fully  justify  him  and  that  as  Justice  he  could 
not  be  held  responsible  even  if  he  had  made  some  mistake  in 
the  exercise  of  the  functions  of  his  oflSce.  He  also  claims 
complete  justification  under  Sec.  1  of  an  act  entitled  "  An  Act 
to  provide  for  the  punishment  of  persons  violating  any  of  the 
ordinances  of  the  several  cities  and  villages  in  this  State," 
approved  and  in  force  April  12,  1879;  see  Session  Laws  1879, 
page  70.  The  Act  so  far  as  it  relates  to  the  action  of  apj  el- 
lant  is  as  follows  :  "  That  a  warrant  for  the  arrest  of  offenders 
may  issue  in  the  first  instance  upon  the  affidavit  of  any  person 
that  any  such  oi*dinance  [ordinance  of  city  or  village]  has  been 
violated  and  that  the  person  making  the  complaint  has  reason- 
able grounds  to  believe  the  party  charged  is  guilty  thereof; 
and  any  person  arrested  upon  such  warrant,  shall,  without 
unnecessary  delay,  be  taken  before  the  proper  officer  to  be 
tried  for  the  alleged  offense.  Any  person  upon  whom  any 
tine  or  penalty  shall  be  imposed,  may,  upon  the  order  of  the 
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court  or  Magistrate  before  whom  tho  conviction  is  had,  be 
committed  to  the  county ^ jail, or. claboose,  city  prison,  work- 
house, house  of  correction,  or*  other  place  provided  by  such 
cities  or  villao^os  by  ordinance  for  the  incarceration  of  such 
offenders  until  such  fine,  penalty  and  costs  shall  be  fully  paid: 
Provided^  (hat  no  such  imprisonment  shall  exceed  six  months 
for  any  one  offense.'* 

In  regard  to  the  power  of  the  appellant  to '  issue  the  war- 
rant, we  are  inclined  to  tliink  that  tlie  affidavit  of  J/  Overaker 
was  full  justification.  The  writ  was  a  wArrant  in  every  re- 
spect except  bail  was  allowed  trH  a  ccrtr.in  day  named  ;  but 
this  permission  was  for  tlie  benefit  of  appellee  if  he  saw 
proper  to  take  advantage  of  it,  but  as  he  did  not  the  writ 
amounted  to  the  same  as  might  have  been  issued  under  the 
plain  pr<> visions  of  the  statute.  Tlie  ^ppellee^  therefore, 
should  not  be  allowed  to  enter  any  objections  to  the  form  of 
the  warrant.  Tlie  trial  and  fine  a ppearjed  to  be  regular' and 
no  exception  could  be  taken  tolliat  even  if  it  had  been  irreg- 
ular, as  appellant  was  protected  under  his  character  as  a  judi- 
cial officer. 

It  now  remains  to  be  seen  whether  appellant  overstepped 
tlie  bounds  of  his  jurisdiction  in  entering  the  order  of  com- 
mitment Next,  if  such  order  was  regular,  whether  the  order 
justified  the  peculiar  mittimus  issued  and  the  verbal  order  to 
take  the  appellee  to  jail.  The  proper  solution  of  the  first 
point  in  the  above  question  depends  upon  the  interpretation 
that  is  put  on  the  statute.  Does  the  statute  mean  that  before 
any  imprisonment  can  be  ordered  by  the  Magistrate  there 
must  be  an  ordinance  passed  by  the  city  or  village  providing 
lor  the  place  where  the  offender  may  be  imprisoned,  or  is  the 
act  absolute  without  such  ordinance  as  to  the  places  named  in 
the  act,  "county  jail,  calaboose,  city  prison,  work-house  and 
house  of  correction,"  the  Justice  having  the  option  to  send  him 
to  either  at  pleasure  and  desire,  the  last  class  simply  referring 
to  places  not  named  which  shall  bo  fixed  by  ordinance,  those 
named  being  regarded  as  having  been  fixed  by  statute?  We 
do  not  speak  with  the  utmost  confidence  upon  what  ought  to 
be  tlie  proper  interpretation  put  upon  this  statute  in  that  par- 

YoL.  XXI  37 


578  Appellate  Courts  of  Illinois. 

Danforth  ▼•  ClaMea. 

ticular,  but  we  are  inclined  to  hold  that  the  place  slioald  be 
fixed  by  city  or  villa^  ordinance,  and  it  shonid  be  determined 
thereby  what  place  of  those  n^med  shoald  be  the  one,  as  well 
as  to  fixing  some  place  not  named. 

The  fact  that  the  city  or  village  is  entitled  to  all  fines  and 
penalties  recovered,  and  is  also  liable  for  the  costs  of  keep- 
ing those  npon  whom  fines  are  imposed  in  confinement,  seems 
to  be  a  good  reason  why  tlie  Legislature  would  desire  to  give 
the  city  the  entire  control  of  the  matter  of  imprisonment 
And  in  a  case  of  so  doubtful  a  meaning  of  the  section  it  seems 
«ach  consideration  ought  to  be  sufiicieut  to  turn  the  scale. 
And  then  it  would  seem  improper  to  give  the  Magistrate  such 
power  as  to  allow  him  to  choose  the  place;  perchance  send 
an  ofi^ender  for  some  slight  offense  miles  away  to  the  county 
jaily  when  there  was  a  calaboose  in  the  eity  or  village  better 
suited. 

We  think  also  the  order  of  commitment  should  also  fix  the 
limit  at  six  months,  otherwise  the  jailor  or  keeper  of  other 
place  of  confinement  would  not  know  how  long  the  party  to 
be  imprisoned  would  have  to  stay  if  he  failed  to  satisfy  the 
£ne  and  costs.  It  should  not  be  left  to  such  ofiScer  to  find 
out  and  be  the  judge  of  what  the  law  is  on  the  subject.  It  is 
the  business  of  such  oflGicer  to  follow  the  commands  of  the 
committing  writ  « 

But  what  authority  had  the  appellant  to  issue  the  commit^ 
ting  order  which  ho  did  ?  It  bears  no  semblance  to  the  judg- 
ment and  order  of  commitment  in  his  docket  It  is  in  form 
the  same  as  a  warrant  of  commitment  in  case  where  a  party  is 
bound  over  by  a  committing  Magistrate  where  there  is  a  crim- 
inal charge  preferred,  which  the  Magistrate  has  no  jurisdiction 
to  try,  but  has  jurisdiction  to  bind  the  party  over  to  appear 
and  answer  to  a  higher  court.  Tiie  writ  issued  showed  tliat 
the  party  in  custody  yr^ probably  gnilty  of  violating  a  village 
ordinance;  not  that  he  had  been  fined  and  committed  till  fine 
and  costs  were  paid.  It  showed  that  appellee  had  been  bound 
over  to  ap]:>ear  to  the  next  term  of  the  County  Court,  and  had 
failed  to  give  the  required  bail  and  had  been  committed  till 
he  did  so,  or  otlierwise  legally  discharged.     The  amount  of 
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bail  indorsed  on  the  back  of  the  warrant  was  "  $50  and  costs,^^ 
The  Sheriff  could  see,  and  did  see,  that  the  County  Court 
had  no  jurisdiction  to  try  such  a  case,' and  refused  to  receive 
the  appellee  or  put  him  in  jail.  But  the  imprisonment  had 
been  effected  by  this  illegal  and  unwarranted  order  and  verbal 
direction  by  the  appellant. 

But  it  is  insisted  that  the  appellant  is  protected  by  virtue  of 
his  judicial  character  as  a  Justice  of  the  Peace,  and  that  the 
issuing  of  the  warrant  in  question  was  a  judicial  act  for  which 
the  appellant  can  not  be  called  to  account  in  an  action  of  tres- 
pass for  false  imprisonment. 

This  will  depend  upon  whether  tlie  issuing  of  the  writ  was 
a  judicial  act  within  the  jurisdiction  of  the  Justice. 

We  are  satisfied  that  it  was  not,  and  also  that  the  issimnce  of 
the  writ  was  not  a  judicial  act.  There  was  no  judgment  or 
semblance  of  foundation  for  it.  No  such  proceeding  as  it 
recited  or  anything  like  it  had  ever  taken  place  before  the 
appellant. 

In  Board  of  Trustees  v.  Schroder  et  al.,  58  HI.,  a  decision 
that  was  rendered  prior  to  the  passage  of  the  above  Act  of 
1879,  it  was  held:  "For  the  breach  of  town  ordinance  the  party 
forfeits  a  sum  of  money  that  may  bo  recovered  by  the  corpo- 
ration in  an  action  of  debt ;  but  the  proceeding  is  not  criminal 
in  form.  The  Justice  of  the  Peace  has  no  more  right  to  order 
the  committal  than  he  would  at  the  end  of  a  trial  between  two 
individuals  to  order  the  defendant  to  be  imprisoned;  and  when 
officers  assume  to  imprison  without  authority  of  law,  or  witli- 
I  out  any  of  the  forms  or  processes  usual  and  necessary  to  be 
employed,  they  become  liable  for  false  imprisonment  *  *  ♦ 
The  Constitution  prohibits  it  except  by  due  process  of  law." 
In  Thomas  v.  Hinsdale  et  al.,  78  111.  259,  it  was  held,  if  a  Jus- 
tice of  the  Peace  issues  an  attachment  when  not  authorized  by 
law  to  do  so,  his  ignorance  as  to  the  extent  of  his  authority  is 
no  excuse.  The  issuing  of  final  process  after  judgment  is 
purely  a  ministerial  act.  Biggs  v.  Woodwell,  10  Mass.  356, 
Even  if  the  judgment  had  been  autborized  the  appellant  did 
not  issue  the  kind  of  a  writ  called  for  by  it,  and  his  act  in 
this  particular  being  ministerial  and  outside  of  his  judicial 
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authority,  be  is  liable  in  the  kind  of  an  action  brought  on  ac- 
countof  the  false  imprisonment.  It  is  objected  that  tlie  evidence 
conccining  appellee's  illness  and  its  cause  was  improperly  ad- 
mitted and  the  case  of  Miles  v.  Weston,  60  111.  361,  is  cited 
for  authority  against  it;  but  in  this  case  it  will  be  observed,  the 
declaration  contains  no  averments  under  which  the  evidence 
could  be  given.  In  this  case,  by  the  amendment  to  the  dec- 
laration, there  were  such  averments. 

There  was  evidence  in  the  case  tending  to  show  malice;  the 
instruction  therefore  on  that  head  was  not  improper.  Some 
other  instructions  were  not  strictly  accurate,  but  we  think  they 
were  not  so  seriously  defective  or  misleading  that  the  jury 
could  have  been  misled  to  appellant's  injury. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed,    . 


/^Tigi      The    Chicago,    Burlington  &  Quincy  Eailroad 
31  5%  Company 


V. 

James  Sullivan. 

Railroads — Action  for  Damages  for  Personal  Injuries  Sustained  htf 
Passenger  in  a  Collision — Pleadings — Variance— Evidence — Recovery  </ 
$5^000 1  not  Excessive — New  Trial — Newly  Discovered  Evidence. 

1.  In  an  action  to  recover  damages  for  personal  injuries  sufTered  by  tbe 
plaintiff  in  a  collision  while  a  passenger  on  the  road  of  the  defendant  com- 
I)any,  it  is  held:  That  there  was  no  variance  between  the  dechiration  and 
the  testimony;  that  proof  of  the  breaking  down  of  the  plaintiff's  nerroos 
system  and  that  his  nerve  trouble  might  result  in  death,  was  properly  ad- 
mitted; that  the  rules  of  pleading  did  not  require  the  plaintiff  to  set  out  in 
his  declaration  the  evidence  relied  upon;  that  the  evidence  sustains  the  ver- 
dict for  the  plaintiff;  that  this  court  will  not  interfere  with  the  verdict,  the 
credibility  of  the  witnesses  and  weight  of  the  evidence  being  questions  for 
the  jury;  that  the  verdict  for  35,000  is  not  excessive;  that  the  court  below 
properly  refused  to  grant  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence. 

2.  Newly  discovered  evidence,  which  could  have  been  procured  by  due 
diligence,  or  which  is  merely  cumulative,  unless  decisive  in  character,  ii 
insufficient  as  ground  for  a  new  trial. 
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Appeal  from  the  Circuit  Court  of  La  Salle  County ;  the 
Hon.  Geoboe  W.  Stipp,  Judge,  presiding. 

Messrs.  Samuel  Richouson,  O.  F.  Peice,  and  Eicholson  & 
Gentleman,  for  appellant 

There  is  a  fatal  variance  between  the  allegations  and  the 
proofs. 

"  The  primary  object  of  a  special  count  in  a  declaration  is  to 
apprise  the  defendant  of  the  true  ground  upon  which  the 
plaintiff  claims  to  recover  and  give  him  notice  of  what  he  will 
be  called  upon  to  meet  upon  the  trial.''  R.  R.  Co.  v.  Wilcox,  12 
LI.  App.  47 ;  T,  W.  &  W.  R.  R.  Co.  v.  Briggs,  85  111.  80  ;  City 
of  Bloomington  v.  Goodrich,  88  111.  558  ;  Gavin  v.  Chicago, 
97  ni.  66;  T.,  W.  &  W.  R'y  Co.  v,  Jones,  76  111.  311. 
'  The  verdict  of  the  jury  was  contrary  to  the  weight  of  the 
evidence. 

Messrs.  Duncan  &  O'Conor,  for  appellee. 

The  evidence  fully  warrants  the  finding  of  the  jury.  They 
had  before  them,  first,  undisputed  evidence  of  good  health 
prior  to  the  accident ;  second,  a  concurrence  of  evidence  pro- 
duced by  both  parties  demonstrating  beyond  doubt  that  plaint- 
iff's health  is  irreparably  ruined ;  third,  the  absence  of  any 
cause  for  his  ill-health  aside  from  his  injury  in  the  accident ; 
fmvrlK  the  opinion  of  the  plaintiff's  experts  that  his  condition 
is  due  to  shock  received  in  the  accident;  ,/?/iA.,  the  opinion  of 
defendant's  experts  that  plaintiff's  condition  is  due  to  rheuma- 
tism of  the  heart,  coupled  with  the  admission  that  the  rheu- 
matism might  have  resulted  from  the  shock. 

A  defendant  can  not  be  permitted  to  allege  in  mitigation  of 
damages  that  the  injury  was  more  aggiavated  by  reason  of 
tlie  plaintiff's  previous  unhealthy  condition.  Field  on  Damages, 
Sec.  613 ;  Ebrgott  v.  Mayor,  96  K  Y.  264  (48  Am.  R.  622); 
McNamara  v.  Village  of  Clintonville,  62  Wis.  207  (51  Am. 
R.  722). 

Newly  discovered  evidence  to  warrant  a  court  in  granting 
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a  new  trial,  must  be  decisive  in  its  character  and  not  merely 
cumulative.  Smith  v.  Shultz,  X  Scam.  490;  Martin  v.  Ehren- 
fcls,  24  111.  187  ;  Calhoun  v.  O'Neil,  53  111.  537  ;  T.,  W.  &  W. 
R'y  Co.  V.  Seitz,  53  111.  452 ;  Holmes  v.  Stateler,  57  111.  209; 
Fuller  V.  Little,  69  111.  229 ;  Tallman  v.  Becker,  85  111.  183  ; 
T.,  W.  &  W.  IV J  Co.  V.  Ingram,  85  111.  172. 

Newly  discovered  evidence,  to  wan'ant  a  new  ti'ial,  must  go 
to  the  issues  tried  by  the  jury  and  not  merely  to  mitigate  the 
damages.  Schlencker  v.  Risley,  3  Scam.  486 ;  Lafflin  v.  Her- 
rington,  17  III.  399  ;  Calhoun  v.  O'Neal,  53  111.  354;  Crozler 
V.  Cooper,  14  HI.  139. 

Before  a  new  trial  will  be  granted  on  account  of  newly  dis- 
covered evidence,  it  must  appear  that  it  could  not  have  been 
discovered  before  the  trial  by  the  exercise  of  due  diligence. 
Crozier  v.  Cooper,  14  111.  139  ;  Lafflin  v.  Herrington,  17  111. 
399  ;  Wright  v.  Gould,  73  111.  56  ;  Edgmon  v.  Ashelby,  76  111. 
161 ;  Champion  v.  Ulmer,  70  111.  322 ;  Bruce  v.  Tructt,  4 
Scam.  454. 

Welch,  J.  On  the  16th  day  of  November,  1883,  the  ap- 
pellee wa9  a  passenger  on  the  train  of  the  appellant  from  Ot- 
tawa to  Streator.  When  near  Streator  a  freight  train  of  the 
appellant  ran  into  the  rear  of  the  coach  in  which  apj^ellee  was 
seated.  Appellee  avers  in  his  declaration  that  the  appellant 
by  its  servants  negligently  allowed  said  car  in  which  the  ap- 
pellee was,  to  be  i-un  into  and  telescoped  by  another  locomotive 
engine  and  cars  operated  by  the  appellant,  by  means  whereof 
said  car  was  wrecked,  and  the  appellee  with  great  force  and 
violence  was  crushed,  shocked,  bruised,  lamed,  forcibly  hurled 
forward  in  said  car  and  jammed  between  the  seats  thereof,  and 
in  divers  other  ways  abused  and  injured;  by  means  whereof  one 
of  his  legs  was  seriously  crushed  and  bruised;  one  of  his  hips 
and  his  side  above  said  hip  permanently  injured;  one  of  his 
hands  cut  and  disabled;  his  head  cut  and  gashed,  and  he  was 
otherwise  greatly  injured,  bruised,  hurt,  wounded,  lamed  and 
disabled.  The  trial  resulted  in  a  verdict  and  judgment  for  the 
appellee  for  $5,000,  from  which  this  appeal  is  taken.  Various 
errors  are  assigned.  We  shall  examine  the  errors  in  the  order 
in  which  they  are  presented  in  appellant's  brief. 
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^  There  is  a  fatal  variance  between  the  dcclairation  and  testi- 
mony." It  is  claimed  by  counsel  for  appellant  that  under  the 
allegation  that  he  ^^  was  cmshed,  shocked^  braised^  lamed  and 
in  divers  other  ways  abased  aad  injured,  by  means  whereof 
*  *  *  he  became  abd  was  sick,  lame  and  disordered  and 
so  remained  for  a  long  time,  to  wit,  hitherto.  No  pi*oof  of  the 
breaking  down  of  the  nervous  system  of  the  appellee,  or 
proof  that  his  nerve  trouble  might  result  in  his  death  was 
competent,"  and  we  are  referred  to  Ayers  v.  Chicago,  111  IlL 
411 ;  C,  B.  &  Q.  R.  R  Oo.  v. Wilcox,  12  111.  App.  47.  The  vari- 
aoce  in  the  cases  6upra  consisted  in  a  difference  between  the 
statements  of  the  declaration  and  the  proofs  as  to  how  the 
injury  occurred.  In  other  words,  as  to  the  mode  of  its  infl^'c- 
tion  and  not  as  to  its  extent  or  chafacter.  In  the  case  of  tljcQ 
Eagle  Packet  Oo.  v.  Dcfuis,  94  HI.  603,  Justice  Dickey  said  .*: 
^^  It  is  insisted  that,  aa  the  declaration  did  not  allege  plaintiff' 
had  suffered  a  permanent  injury,  it  was  error  to  give  tho  third 
and  seventh  instructions,  which  authorize  the  jury  to  award 
the  plaintiff  damages  for  such  permanent  injt^ry  as  the  evi- 
dence showed  he  had  sustained.  This  position  is  untenable.  Tlio 
declaration  expressly  alleges  that  the  plaintiff  ^Hhen  and  there 
became  sick,  lamed  and  disordered  and  so  remained  for  a  long 
time,  to  wit, hitherto,  etc.  The  permanency  of  plaintiff's  injury 
was  merely  evidence  to  be  considered  by  the  jury  in  determin- 
ing the  severity  of  tho  plaintiff's  sickness,  lameness,  and  disor- 
der, and  the  rules  of  pleading  do  not  require  the  plaintiff  to 
set  forth  in  his  declaration  the  evidence  upon  which  he  re- 
lies." Tho  position  taken  by  the  counsel  for  appellant  as  to 
what  evidence  was  competent  under  this  declaration  and  that 
there  was  a  variance  between  the  allegata  et  probata^  is  not 
well  taken.  Under  the  authority  in  94  111.  603  atipra^  evidence 
of  the  breaking  down  of  appellee's  nervous  system  and  that  it 
might  result  in  his  death  was  competent 

It  is  next  insisted '  by  counsel  for  appellant,  "  that  the  ver. 
diet  of  the  jury  was  contrary  to  the  weight  of  the  evidence." 
It  was  admitted  on  the  trial  tliat  the  injury  was  occasioned 
through  the  negligence  of  appellant.  It  being  conceded  that 
the  injury  to  tho  appellee  was  the  result  of  the  negligence  of 
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appellant,  the  only  question  involved  is,  as  to  the  extent  to 
which  the  appellee  suffered  injury  from  the  acts  of  appellant. 
In  order  to  accurately  determine  the  scope  and  extent  of  the 
injury,  we  must  consider  the  physical  condition  of  appellee  at 
the  time  of  and  prior  to  the  injury,  his  physical  condition 
since,  and  to  what  extent  is  his  present  condition  attributable 
to  the  injury.  The  evidence  shows  that  he  was  a  healthy, 
stout,  active  and  sturdy  farm  hand  at  the  time  of  the  injury; 
was  between  twenty-seven  and  twenty-eight  years  of  age« 
His  condition  .after  the  injury  as  described  by  himself  was  • 
"  After  I  got  out  through  the  window  I  was  cut,  bleeding 
and  bruised.  I  was  cut  on  the  head,  back  of  the  ear  and  on 
the  hand;  and  bruised  on  the  head,  knee  and  side.  *  *  * 
When  I  got  home  that  evening  I  was  in  a  bad  condition,  and 
the  next  morning  I  was  in  a  worse  condition.  *  *  ♦  My 
head  and  side  were  very  sore  and  painful,  especially  my  right 
side.  ♦  *  *  From  that  time  on  the  pain  has  continued 
ever  since.  *  *  *  Since  the  injury  my  health  is  and  has 
been  very  poor.  I  am  not  able  and  have  not  been  able  since 
>  the  injury  to  pcrf oi*m  any  manual  labor ;  since  thyn  my  ability 
to  sleep  is  poor,  very  flighty,  very  restless  ;  and  my  ap()etite 
since  then  is  very  poor."  He  was  sustained  as  to  his  physical 
inability  to  do  labor,  etc.,  by  Miller,  Lawless,  Forristol,  Schener 
and  Sullivan.  To  what  extent  is  his  present  condition  attrib- 
utable to  the  injury  ?  The  evidence  on  this  question  is  con- 
flicting. The  evidence  for  the  appellee  tended  to  show  tliat 
his  present  condition  is  attributable  to  the  injury.  Dr.  Dyer 
testities:  "I  have  been  a  physician  for  tliirty  years;  tliroe 
years  an  army  surgeon  and  three  years  pension  examiner. 
Have  had  special  experience  in  nervous  diseases  and  nerve 
injuriesresulting  from  shocks  and  bruises.  Never  saw  appellee 
until  yesterday.  I  analyzed  his  urine  this-morning.  The  con- 
dition of  his  urine  showed  evidences  of  injury  to  his  spine 
very  markedly  present.  I  found  his  pulse  a  little  while  ago 
beating  at  the  rate  of  131  per  minute.  The  normal  condition 
of  the  pulse  is  from  sixty  to  eighty.  The  pulse  at  the  rate  I 
found  it  indicates  a  very  bad  condition.  *  *  *  When  the 
nerves  that  supply  the  heart  do  not  stimulate  it  to  action,  the 
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consequenco  is  we  have  a  very  rapid,  quick  action  of  the  heart 
I  have  observed  the  color  of  hisface.  It  iis  the  result  of  the 
rapid  action  of  the  heart.  ♦  *  *  Appellee  is  a  totally 
disabled  man.  It  is  impossible  for  a  man  with  a  pulse  at  130  to 
do  manual  labor.  *  *  *  It  leads  to  other  organic  disturb- 
ances and  breaking  down  of  the  system.  In  the  ordinary 
course  the  results  will  be  disastrous  to  him."  His  opinion  as  an 
expert  was,  that  the  present  condition  of  the  appellee  was 
attributable  to  the  injqry  received  at  the  tiinQ  of  the  accident. 
Dr.  Hathaway  testifies :  ^^Have  been  a  physician  and  surgeon 
in  Ottawa  since  1856.  Have  had  experience  in  examining 
patients  suffering  from  effects  of  shocks.  Did  not  know 
plaintiff  before  the  accident  In  the  winter  of  1883  and  1884, 
or  spring  of  1834,  I  met  him  at  my  office  in  Ottawa.  Have 
made  four  ur  five  examinations  of  him  in  my  office;  and  per- 
haps six  or  eight  casual  examinations  outside  of  the  regular 
examinations.  Upon  each  and  all  of  these  times  I  examined 
his  heart's  action  as  indicated  by  his  pulse.  Have  made  such 
tests  by  pulsation  and  auscultation.  When  I  first  examined 
him  I  found  in  the  right  iliac  region  on  a  line  running  from 
the  navel  to  the  anterior  superior  spinous  process,  a  swelling; 
a  line  so  run  would  bisect  the  region  of  the  swelling.  I  then, 
at  such  first  examination,  found  the  pulse  ranging  from  116 
and  120,  and  the  heart's  action  weak  and  rapid.  The  swelling 
was  from  three  to  four  inches  in  diameter.  I  undressed  and 
laid  him  on  a  bod.  While  lying  down  his  pulse  beat  115, 
and  sitting  up  120.  I  saw  him  a  couple  of  months  afterward 
and  found  him  in  same  condition  and  the  swelling  tlie  same. 
In  a  couple  of  months  I  examined  him  again  in  my  office, 
and  my  last  examination  in  my  office  was  about  two  months 
ago.  Normal  condition  of  pulse  is  from  sixty  to  eighty.  His 
heart's  action  is  enfeebled  and  indicates  sickness  of  the 
nervous  system  and  leads  to  inability  to  work;  may  produce 
disordered  digestion,  or  disordered  condition  of  the  liver  or 
kidneys,  or  organic  or  functional  diseases  of  any  of  the  organs, 
brain  as  well  as  otherwise.  He  is  not  capable  of  cither  mental 
or  physical  exercise  to  any  considerable  extent  Generally 
speaking  the  outlook  would  be  that  it  would  be  very    ques- 
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tionable  whether  he  would  ever  recover.  In  the  ordinary 
course  of  things  the  outcome  would  be  unfavorable.  The 
color  of  his  face  is  not  normal;  it  is  produced  by  the  rapid 
action  of  the  heart  Was  present  at  the  analysis  of  his  urine 
this  morning,  which  showed  a  nerve  trouble.  The  heart's 
i*apid  action  breaks  down  the  nerve  tissues  and  produces  the 
undue  amount  of  phosphate  depf^sit  in  the  urine  which  was 
found."  His  opinion  was  that  his  present  condition  was 
attributable  to  the  injury  received  at  the  time  of  the 
accident 

Dr.  Wood  testifies  for  the  appellant  that  the  appellee 
could  not  be  in  a  state  of  nervous  prostration,  and  be  as 
well  nourished  as  he  was.  ♦  *  «  He  would  fall  away  for 
want  of  nonrishment  Dr.  Hard  testifies  for  the  appellant 
that  he  had  examined  the  appellee  and  found  him  well 
nourished ;  his  muscles  were  well  developed  and  the  feeling 
very  hard  and  very  natural ;  he  was  fully  nourislied.  He 
examined  the  appellee's  heart  and  gave  his  opinion  that  his 
affection  was  chronic  rheumatism  of  the  heart  or  pericar- 
dium. *  *  *  "If  appellee  had  been  suffering  from  nervous 
prostration  for  two  years  he  would  now  be  a  physical  wreck. 
*  *  ♦  I  think  a  shock  to  the  nervous  system  could  not 
keep  up  a  high  rate  of  pulse  for  any  constant  period  without 
some  serious  results ;  could  not  be  kept  up  for  a  period  of  a 
year."  Dr>.  Weis  and  Dr.  McArthur  corroborate  Dr.  Hard. 
Dr.  McArthur  testifies  further,  "  Plaintiff's  condition  is  far 
from  being  healthy.  A  young  man  of  the  age  of  twenty-seven 
years,  fully  developed,  robust  and  sturdy,  never  having  been 
sick,  with  perfect  constitution,  if  he  were  affected  with  a 
nervous  complaint,  would  be  able  to  hold  out  against  it  much 
longer  than  a  weaker  or  less  sturdy  subject  I  should  judge, 
having  seen  his  body  bare,  that  he  now  weighs  160  pounds, 
and  if  he  weighed  185  pounds  in  18S3,  he  has  wasted  twenty- 
five  pounds  in  the  past  two  years."  This  was  the  evidence  as  to 
his  present  condition  and  the  cause  of  it  The  jury  by  their 
verdict  found  that  his  present  condition  was  attributable  to 
the  injuries  received  id  the  accident  And  as  said  by  Justice 
Walker  in  Bishop  v.  Bnesee  et  al.,  69  111.  403,  the  jury  under 
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the  law  have  the  exclusive  right  to  paee  upon  and  determine 
the  weight  of:  evidence^  and  to  find  the  facts.  *  *  *  In 
all  such  cases  the  presumption  is  that  the  jury  have  done 
their  duty  and  found  correctly  ;  that  the  Judge  tj-ying  the 
case  and  being  in  a  position  to  determine  accurately  whether 
the  finding  is  right,  and  acting  under  the  responsibility  of  his 
place,  has  determined  correctly  in  overruling  the  motion  for  a 
new  trial.  These  presumptions  being  in  favor  of  the  finding, 
we  always  feel  a  reluctance  in  interfering ;  nor  can  we  adopt  a 
rule  that  mere  numbers  of  witnesses  should  determine  the 
question.  *  *  *  The  jury  judge  of  the  manner  and 
appearance  of  witnesses  on  the  stand,  their  surroundings, 
their  interest,  their  prejudice  and  feelings  manifested  in  the 
case,  none  of  which  do  we  see.  We  must  therefore  leave  the 
cjuestion  of  credibility  and  the  worth  of  evidence  where  the 
law  has  placed  it,  with  the  jury,"  C,  B.  &  Q.  K.  R.  Co.  v 
Lee,  Adm'x,  87  III.  457. 

3.  It  is  further  insisted  by  counsel  for  appellant  that  the  dam- 
ages are  excessive.  In  view  of  what  we  have  said,  if  his  pres- 
ent condition  is  attributable  to  his  injuries,  which  the  jury  by 
their  verdict  have  found,  we  can  not  say  that  the  damages  are 
excessive.     ' 

It  is  further  insisted  that  the  court  erred  in  not  granting  a 
new  trial  on  the  ground  of  newly  discovered  evidence.  The 
newly  discovered  evidence  to  warrant  a  court  in  granting  a 
new  trial  must  be  decisive  in  its  character,  and  not  merely 
cumulative.  Smith  v.  Shultz,  1  Scam.  490 ;  Monnson  v. 
Stewart,  24  111.  24  ;  T,  W.  &  W.  R  R.  Co.  v.  Seitz,  53  111. 
452  ;  Laird  v.  Warren,  92  111.  204;  McCollom  v.  Indianapolis 
&  St.  Louis  R  R  Co.,  94  111.  534 ;  Abrahms  v.  Weiller,  87 
III.  179;  Schoenfeld  v.  Brown,  78  III.  487;  McKenzie  v. 
Remington,  79  111.  388.  There  must  also  have  been  due  dili- 
gence to  procure  and  inability  to  obtain  the  newly  discovered 
evidence  of  this  decisive  character.  Wood  v.  Echternach,  65 
111.  149 ;  Crozier  v.  Cooper,  14  111:  lil ;  Wright  v.  Gould,  73 
111.  56 ;  Edgmon  v.  Ashelby,  76  III.  161.  Applying  the  rules 
laid  down  in  the  cases  supra^  to  tlie  newly  discovered  evidence 
in' this  case,  we   find  that  it  is  wholly  insnificient  to  justify 
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the  granting  a  new  trial  It  is  purely  cnmulative,  tending 
simply  to  show  that  the  appellee's'  ill-health  might- be  attributed 
in  part  to  nocturnal  emission  produced  by  self-abuse.  It  was 
not  decisive  in  its  character.  It  only  goes  to  the  measure  of 
damages,  and  is  not  conclusive  as  to  the  amount  We  hold 
that  by  the  exercise  of  due  diligence  it  might  have  been  dis- 
covered. We  adopt  in  this  case  the  language  used  by  Justice 
Walker  in  69  111.  supra :  "  We  decline  to  disturb  the  finding 
in  this  case ;  the  verdict  does  not  appear  to  us  clearly  and 
palpably  against  the  evidence." 

We  find  no  error  in  the  ruling  of  the  court  in  the  admission 
of  evidence,  or  in  the  instructions  given.  Substantial  justice 
has  been  done* 

Judgmfnt  affirmed. 


Board  of  Education 

V. 

Smith  Hoag* 


Practice — Execution  against  School  Directors — Motion  for  New  Trial — 
See.  56 f  Practice  Act — Motion  to  set  Aside  Judgment — Discretion, 

1.  It  18  error  to  award  general  execution  upon  a  judgment  against  a 
Board  of  School  Directors.  Such  judgment  can  only  be  enforced  as  pro- 
vided in  ^  50,  Chap.  122,  Starr  &  C.  111.  Stat 

2.  Under  Sec.  56  of  the  Practice  Act  the  trial  court  must  entertain  a 
motion  for  a  new  trial  when  it  is  doly  presented  in  writing  during  the  teim 
at  which  judgment  is  entered. 

8.  When  the  defendant  was  not  represented  at  the  trial,  a  motion  to  set 
aside  the  judgment  is  addressed  to  the  discretion  of  the  court. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
Isaac  W.  Wilson,  Judge,  presiding. 

Messrs.  Edwabd  C.  Loyell  and  Fbakk  Crosby,  for  appel- 
lant 
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Motion  for  new  trial  should  be  at  trial  term.  Campbell  v. 
Oonover,  26  111.  64. 

When  motion  in  writing  for  a  qow  trial,  specifying  grounds^ 
is  daly  made,  stay  of  final  judgment  until  the  motion  can  be 
tieard  is  absolute.     Hearson  v.  Graudine,  87  111.  115. 

A  motion  for  a  new  ti'ial  may  be  tiled  during  the  term  at 
which  final  judgment  is  entered.  .  O.  &  F.  R.  V.  K  R.  Co.  v. 
McMath,  91  111.  104. 

A  motion  for  a  new  trial  is  in  time  if  made  at  the  term  at 
which  final  judgment  is  entered.  C.  &  N.  W.  K  R.  Co.  v. 
Dimick,  96  111.  42. 

The  effect  of  a  motion  for  a  new  trial  is  to  stay  final  judg- 
ment until  such  motion  is  overruled.  People  v.  Cary,  105 
III.  264. 

Mr.  R.  N.  BoTSFORD,  for  appellee. 

The  court  rightfully  refused  to  set  aside  the  judgment. 
Union  Hide  and  Leather  Com|)any  v.  Woodley,  75  111.  435; 
Treutler  v.  Halligan,  86  111.  39;  Palmer  v.  Harris,  98  111.  507. 

Until  the  judgment  was  set  aside  or  vacated,  the  appellant 
was  in  no  condition  to  take  any  further  steps  in  the  case.  The 
vacation  of  the  judgment  would  not  set  aside  the  verdict  upon 
which  tlie  judgment  is  based.     Edwards  v.  Irons,  73  III.  583. 

No  motion  was  in  fact  made  for  a  new  trial.  The  nearest 
approach  to  it  was  the  motion  for  leave  to  file  such  a  motion. 

No  motion  was  entered  upon  the  record  for  a  new  trial  nor 
was  the  court  asked  to  enter  such  a  motion.  The  filing  of  such 
a  motion,  if  in  proper  order  of  time,  is  a  matter  of  right;  no 
leave  of  court  to  file  it  was  necessary  and  it  seems  counsel  so 
regarded  it,  as  upon  the  written  motion  it  bears  the  file  mark 
of  the  clerk  of  December  2,  1885,  the  day  leave  was  asked  to 
file  it  In  all  cases  cited  by  appellant  in  support  of  this  alleged 
error  of  the  court  below,  except  the  case  of  People  v.  Gary, 
105  111.  264,  the  motion  for  a  new  trial  was  made  before  the 
final  judgment  was  entered,  and  in  that  case  the  motion  for  a 
new  ti'ial  was  coupled  with  a  motion  to  vacate  the  judgment. 

Wklch,  J.  This  was  an  action  of  assumpsit  brought  by  the 
appellee  against  the  appellant     Gcnci'al  issue  filed. 
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On  the  27th  day  of  October,  1885,  thia  cause  came  on  for 
trial,  a  jury  was  called  and  verdict  rendered  for  appellee  on 
which  verdict  judgment  was  entered  by  the  court.  There  was 
no  one  present  at  the  trial  representing  the  appellant  On  the 
first  day  of  December  appellant  appeared  and  moved  the  couix 
to  set  aside  the  judgment,  which  was  denied.  Motion  by  ap- 
pellant to  set  aside  judgment  for  the  purpose  of  entering 
motion  for  new  trial.  Motion  overruled.  Motion  by  appel- 
lant for  leave  to  file  motion  for  new  trial.  Motion  denied. 
To  each  of  the  said  rulings  of  the  couii;  the  appellant  at  the 
time  excepted.  Motion  for  new  trial  and  reasons  therefor 
filed  December  2,  1885.  This  motion  was  filed  dui-ing  the 
October  term  at  which  judgment  was  rendered. 

The  first  error  assigned  is,  that  the  conrl  refused  to  vacate 
the  judgment  so  entered  and  let  the  appellant  in  with  its  de- 
fense. On  the  ground  this  motion  was  based  it  was  one 
addressed  to  the  discretion  of  the  court,  and  we  can  not  say 
there  was  any  abuse  of  that  discretion.  The  judgment  should 
have  been  vacated  or  modified  for  another  reason  as  it  awarded 
execution  against  the  appellant.    Botkin  v.  Osborne,  39  HI.  101. 

The  second  error  assigned  is  that  the  court  refused  to  enter- 
tain a  motion  for  a  new  trial  which  was  presented  in  open 
court  in  writing  on  one  of  the  days  of  the  term  at  which  the 
judgment  was  entered  and  bearing  the  file  mark  of  the  clerk 
of  the  court.  Under  Sec.  56  of  the  Practice  Act,  it  is  provided : 
*'  If  either  party  may  wish  to  except  to  the  verdict  or  for 
other  causes  to  move  for  a  new  trial  he  shall  before  final  judg- 
ment be  entered  or  during  the  term  it  is  entered  by  himself 
or  counsel,  file  the  points  in  writing  particularly  specifying 
the  grounds  of  such  motion,  and  final  judgment  shall  there- 
upon be  stayed  until  such  motion  can  be  heard  by  the  court." 
In  this  case  judgment  was  entered  immediately  n]x>n  the 
rendition  of  the  verdict.  This  motion  was  presented  during 
the  term  at  which  the  judgment  was  entered.  It  was  in 
writing,  particularly  specifying  the  grounds  of  the  motion  and 
it  was  tiled  with  the  clerk.  The  ap|3ellant  did  all  that  it  was 
required  to  do  under  the  statute,  supra.  Its  right  to  file  a 
motion  for  a  new  trial  was  a  right  conferred  by  law.     A  right 
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vhlcb  the  oonrt  had  no  discretion  in  regard  to  or  right  to  re. 
f HBO.  Appellant  had  the  right  to  make  the  motion  and  hav- 
ing filed  the  same  with  the  clerk  in  apt  time  it  was  the  duty 
of  the  court  to  have  entered,  heard  and  disposed  of  the  motion 
for  a  new  trial.  It  was  error  to  refuse  it  For  the  errors 
herein  indicated  the  judgment  is  reversed  and  cause  remanded 
with  directions  to  enter,  hear  and  dispose  of  the  motion  for  a 
new  trial,  appellee  to  pay  the  costs  in  this  court 

Heveraed  and  remanded. 


Hebman  Glasses 

V. 

John  Cuddigan. 


CredihilUy  <^  Wilnessea — Question  far   the  Jury  -Newly  Discovered 
Etidene§. 

1.  Where  the  qnestion  involved  dependa  on  the  credibility  of  the  wit- 
nesses, this  court  will  not  interf*>re  with  the  finding  of  the  jury. 

2.  Newly  discovered  evidence  which  is  merely  cumulative  is  insufficient 
as'ground  for  a  new  trial. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  tlie  Connty  Conrt  of  Iroqnois  County;  the 
Hon.  S.  Q.  BoviE,  Jndge,  presiding. 

Messrs.  Chakles  Payson  and  Doyle,  Morris  &  Pierson, 
for  appellant 

Messrs.  Kay  &  Euans,  for  appellee. 

"Welch,  J.  This  was  a  snit  brought  by  appellant  against 
the  appellee  before  a  Justice  of  the  Peace  on  a  distress  war- 
rant Tliere  was  a  trial  before  the  Justice  and  judgment  for 
appellant  and  an  appeal  was  taken  to  the  County  Court  where 
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there  was  another  trial,  verdict  and  judgment  for  tlie  appellee, 
from  which  this,  appeal  is  taken.  The  appellee  liad  rented 
from  the  appellant  some  eighty  acres  of  land  to  put  in 
com  for  which  he  was  to  give  as  rent  one-third  of  the 
corn  raised.  He  onlv  delivered  about  343  bushels  of  com. 
The  evidence  as  to  the  amount  of  corn  that  was  raised  was 
conflicting ;  the  evidence  on  the  part  of  appellant  tended  to 
show  that  the  land  would  hava  averaged  abont  twenty  bushels 
of  corn  per  acre,  of  which  one-third  would  have  amounted  to 
190  bushels  more  than  was  delivered  by  the  appellee  to  him, 
and  that  corn  was  worth  30  cents  per  bushel.  The  appellee 
and  his  witnesses  testified  that  tlie  grol^nd  was  very  wet  and 
would  not  average  near  twenty  bushels  per  acre,  and  tlie 
appellee  and  his  two  sons  testify  that  they  delivered  all  of  the 
one- third  of  the  com  raised.  The  question  of  the  credibility 
of  the  witnesses  was  one  specially  for  the  jury.  They  having 
found  for  the  ap]3clIeo  we  arc  not  disposed  to  interfere  with 
the  finding. 

It  is  further  insisted  by  counsel  for  appellant  that  the  court 
erred  in  not  granting  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  Tlie  newly  discovered  evidence  was  merely 
cumulative  and  impeaching,  and  as  uniformly  held  by  the 
Supreme  Court  a  new  trial  will  not  be  granted  when  the 
newly  discovered  evidence  is  merely  cumulative.  Skelley  v. 
Boland,  78  111.  438;  Clayes  v.  White,  83  111.  640;  City  of 
Elgin  V.  Eennick,  86  111.  498;  Harvey  v.  Collins,  89  111.  255. 
There  was  no  error  in  refusing  a  new  trial. 

Judgment  affirmed. 
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Agricultural  Insurance  Company 

V. 

William  Frith,  Guardian. 

Fire  Insuranee^Loas  when  House  i$  Unoccupied — Evidence, 

In  an  action  upon  a  policy  of  •fire  insurance  it  is  held:  That  the  verdict  for 
tbe  plaintiff  is  manifestly  against  the  weight  of  evidence,  which  shows  the 
house  to  have  been  unoccupied  at  the  time  of  the  loss  within  the  meaning  of 
the  clause  exempting  the  defendant  from  liability  while  unoccupied. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circnit  Court  of  Kankakee  County;  the 
Hon.  Alfbsd  Sample,  Judge,  presiding. 

Mr.  Elbert  H.  Gaky,  for  appellant. 

The  clause  in  a  policy  of  insurance  that  it  shall  be  void  dur- 
ing unoccupancy  as  a  dwelling  of  the  building  insured,  is 
binding  and  effective.  Its  meaning  is  that  there  must  be  a 
))er8on  living  in  the  building  at  the  time  of  the  fire  or  the 
policy  will  be  avoided.  American  Ins.  Co.  v.  Padfield,  78  HI. 
167;  Same  v.  Foster,  92  HI.  334;  Keith  v.  Ina.  Co.,  92  Mass. 
228;  Lith  v.  Ins.  Co.,  136  Mass.  491;  Bennett  v.  Agl.  Ins.  Co. 
(51  Conn.),  13  Ins.  L.  Jrl.  817;  Alston  v.  Ins.  Co.,  80  K  C. 
^26;  ^tna  Ins.  Co.  v.  Meyer,  63Ind.  238;  Herman  v.  Ins.  Co., 
85  N.  Y.  162. 

The  uncontradicted  evidence  shows  that  the  house  in  ques- 
tion was,  at  the  time  of  the  fire,  "  unoccupied  as  a  dwelling." 
In  such  an  event  the  policy  provides  it  shall  be  void  and  of  no 
"force  so  long  as  said  dwelling  house  shall  be  so  unoccupied." 

Messrs.  Stephen  R.  Moobb  and  O.  G.  B abtlett,  for  appellee. 

The  proof  shows  the  house  was  to  be  occupied  as  a  tene- 
ment house,  and  is  so  expressed  in  the  policy.  The  house  was 
worth  but  little  over  $100.  The  insurance  company  knew  that 
such  a  house  commanded  poor  tenants.    There  is  no  dispute, 
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the  tenant  paid  the  rent  to  November  1st;  that  the  tenant  was 
in  jail  for  a  failure  to  pay  a  line  for  assault  and  battery  ;  that 
his  wife  remained  in  the  house  imtil  two  weeks  or  less  before 
the  fire.  She  took  the  child  to  her  parents  intending  to  return 
to  the  house.  She  says  she  left  Tnicey's  efiFects  in  the  house 
when  she  went  away,  but  left  the  key  with  him,  or  his  legal 
custodian,  the  Sheriff.  Tracey  left  his  effects  in  the  honse.  It 
is  true  they  were  very  poor  people,  and  their  ^oods  were  of 
but  little  value,  but  such  as  they  were  he  kept  them  in  thisf 
house,  and  the  proof  shows  the  house  was  occupied.  Twt» 
juries  pass  on  this  question  of  fact,  and  it  Js  matter  purely  for 
the  jury,  and  the  court  can  not  say  that  the  jury  was  not  war- 
ranted in  BO  finding. 

Lacet,  J.  This  was  a  suit  commenced  by  appellee  against 
appellant  before  a  Justice  of  the  Peace,  and  from  there  a|v 
jxjaled  to  the  Circuit  Court,  and  finally,  after  one  verdict  had 
been  set  aside  and  a  second  one  resulting  in  appellee's  favor 
and  damages  assessed  at  $108.88,  the  court  overruled  a  motion 
for  a  new  trial  and  rendered  judgment  in  favor  of  appellee, 
and  from  this  judgment  this  appeal  is  taken. 

The  main  defense  was  made  under  the  following  clause  in 
the  insurance  policy,  to  wit:  "  If  without  the  written  consent 
of  the  company  indorsed  on  the  policy  such  dwelling  house 
shall  cease  to  be  occupied  as  a  dwelling,  then  so  long  as  said 
dwelling  house  shall  be  so  unoccupied,  this  policy  shall  be  void 
and  of  no  force  or  effect."  The  house  insured  was  a  dwell- 
ing house,  and  insured  by  appellee  as  the  guardian  of  Frank 
Hasney,  a  boy  eleven  years  old,  who  was  the  owner  of  the 
house  and  lot  in  question.  The  honse  was  totally  destroyed 
by  fire  about  10  o'clock  at  night,  October  15,  1884,  and  was 
worth  over  $100.  The  evidence  is  that  the  dwelling  honse 
so  insured  had  been  occupied  by  a  tenant,  one  H.  M.  Tracey 
and  wife,  until  two  weeks  before  the  last  day  of  July  immedi- 
ately preceding  the  time  it  was  consumed  by  tire.  On  the 
last  day  of  July  H.  M.  Tracey  became  involved  in  some  trouble 
and  was  fined  one  dollar,  and  sent  to  the  county  jail,  and  re- 
mained  there  until  October  24th  following  the  fire.     Mrs.  Tm- 
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cey,  the  wife  of  H.  M.  Ti'acey,  continued  to  occupy  the  dwell- 
ing until  about  two  weeks  previous  to  the  fire,  when  she  left 
the  house  and  went  to  Mattoon,  Illinois,  and  hired  out  as  a  ser- 
vant to  do  general  housework.  Upon  leaving  she  sold  all  the 
furniture  and  household  goods,  except  one  old  cupboard  she 
made  herself,  locked  the  door,  and  gave  the  door-key  to  one 
Nichols,  to  hand  to  the  Sheriff  for  her  hnsband.  No  other 
occupant  was  in  the  house  till  the  time  of  the  fire.  It  may  be 
she  intended  to  return  to  the  house  at  some  indefinite  time. 
It  is  quite  clear  that  this  house  was  not  Occupied  as  a  dwell- 
ing. But  appellee  contends  the  evidence  brings  the  case 
within  the  rule  announced  in  the  case  of  Phoenix  Ins.  Co.  v. 
Tucker,  92  111.  64.  We  do  not  think  it  falls  within  the  rule 
announced  in  that  case,  but  rather  within  the  rule  announced  in 
the  case  of  the  American  Ins.  Co.  v.  Padfield,  78  III.  167. 

"  The  clause  in  the  policy  should  not  be  construed  to  mean 
a  constructive,  but  an  actual  occupation."  We  therefore  think 
the  verdict  was  manifestly  against  the  weight  of  the  evidence. 
So  holding  it  is  not  necessary  to  notice  any  of  the  other  objec- 
tions raised.  Because  the  verdict  is  greatly  contrary  to  the 
weight  of  the  evidence,  the  judgment  is  reversed. 

Judgment  reversed. 


Eritest  Badeke 

V. 

George  H.  Cook. 


Pracfiee—QiteBtion/or  Jur^—Oljeetionst  not  Baiied  BeloUf-^yewly  Dis- 
covered Evidence, 

1.  Where  the  question  involved  is  one  of  fact,  this  court  will  not  inter- 
fere with  the  verdict  of  the  jury  unless  it  is  clearly  against  the  weight  of 
evidence. 

2.  An  assignment  of  error  based  on  newly  discovered  evidence  does  not 
lie  when  it  was  not  specified  in  the  motion  for  a  new  trial. 

3.  An  objection,  raised  here  for  the  first  time,  to  the  filing  of  counter 
affidavits  on  a  motion  for  a  new  trial,  can  not  be  considered  by  this  court. 
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[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Conrt  of  E^ankakee  Countj;  the 
Hon.  Alfbed  Sample,  Jadge,  presiding. 

Messrs.  Eichabdson  Bros.,  for  appellant 

Mr.  James  N.  Obb,  for  appellee. 

Welch,  J.  This  was  an  action  brought  by  the  appellee 
against  the  appellant  before  a  Justice  of  the  Peace  to  recover  a 
balance  claimed  to  be  due  for  painting,  etc.  The  appellee  re. 
covered  a  judgment  in  the  Justice's  court  and  also  in  the 
Circuit  Court.  Bj  the  contract  originally  made,  appellee  was 
to  paint  the  house  of  the  appellant  with  two  coats  of  plain 
painting  outside  and  upstairs,  and  lower  part,  except  bed-room 
grained  or  oiled,  as  appellant  should  wish.  The  price  agreed 
upon  fnj*  the  work  was  $150,  appellee  to  furnish  all  the 
material.  Appellee  claims  that  after  he  had  commenced  and 
painted  the  outside  of  the  house  one  coat  the  appellant 
changed  his  building  and  put  the  up  stairs  hard  pine  finish,  and 
changed  the  painting  to  hard  oil  finish  and  varnish ;  that  this 
change  required  him  to  shellac  all  the  doors  and  frames  and 
rub  them  down  and  then  put  on  two  coats  of  hard  oil  finish 
and  one  coat  of  varnish ;  that  the  material  cost  more  and  re- 
quired one-third  more  time,  and  that  he  was  entitled  to  $15 
extra,  and  for  the  other  work  not  included  in  the  original 
contract  he  claimed  $9.50,  making  his  .claims  the  sum  of 
$174.52,  on  which  he  admits  he  had  received  the  sum  of  $111. 
The  appellant  claims  to  have  paid  prior  to  the  suit  the  sum 
of  $125.75  and  the  sum  of  $38.50  in  a  garnishee  proceeding 
on  a  judgment  in  favor  of  Keerrosch  and  Stoge  against  the 
appellee.  This  sum  was  paid  while  this  suit  was  pending,  mak- 
ing the  sum  claimed  to  have  been  paid  by  the  appellant  to  the 
appellee  $160.20.  The  evidence  was  conflicting,  but  that  for 
the  appellee,  if  true,  established  a  claim  for  $63.52  without  de- 
ducting the  sum  of  $38.50  paid  by  appellant  as  garnishee.  The 
jury  evidently  relied  on  his  testimony  but  deducted  from  his 
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claim  the  amount  appellant  had  paid  as  gaiiiishee  and  gave 
their  verdict  for  the  exact  balance,  $25.02.  There  was  no  ex- 
ception taken  to  the  evidence.  No  instructions  were  asked  or 
given.  The  question  submitted  to  the  jury  was  one  of  fact. 
When  tliat  is  tlie  case  unless  the  verdict  is  clearly  against  the 
weight  of  the  evidence,  the  verdict  will  not  be  disturbed. 
Johnson  v.Smallwood,  88  HI.  73;  McClelland  v.  Mitchell,  82 
m.  35;  Corwith  v.  Colter,  82  111.  686.  The  verdict  in  this 
case  is  sustained  by  tl^e  evidence. 

It  is  insisted  by  the  counsel  for  the  appellant  that  the  court 
erred  in  overi'uling  appellant^s  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  Appellant  did  not 
*  assign  in  his  written  motion  for  a  new  trial  newly  discovered 
evidence  as  one  of  the  reasons  for  it.  Sec.  66  of  Practice  Act 
provides,  "  if  either  party  may  wish  to  except  to  the  verdict 
or  for  other  causes  to  move  for  a  new  trial,  *  *  *  he 
shall,  before  final  judgment  be  entered  or  during  the  term  it  is 
entered,  by  himself  or  counsel  file  the  points  in  writing  par- 
ticularly specifying  the  grounds  of  such  motion."  We  hold 
that  newly  discovered  evidence  not  having  been  specified  in 
his  written  motion  as  one  of  the  grounds  for  a  new  ti*ial,  that 
no  error  can  now  be  assigned  as  to  the  action  of  the  court  based 
on  newly  discovered  evidence.  That  question  was  not  before 
the  court  in  such  way  as  to  require  the  court  to  pass  upon  it. 
We  can  not  presume  that  the  court  did  pass  upon  it. 

It  is  also  insisted  that  the  coui*t  erred  in  allowing  counter 
affidavits  to  be  filed  to  those  filed  by  appellant  based  on  the 
ground  of  newly  discovered  evidence.  In  view  of  what  we 
have  said  as  to  the  ground  for  a  new  trial  based  on  newly  dis- 
covered evidence,  there  was  no  error.  The  record  shows  no 
exception  or  objection  to  the  filing  of  the  counter  afiidavits. 
It  does  not  appear  that  they  were  used  on  the  motion  for  a 
new  ti'ial.  If  they  were  submitted  on  the  motion  it  was  by 
consent  and  without  objection.  Appellant  can  not  now  be 
allowed  to  complain.  Finding  no  error  the  judgment  is 
affirmed. 

Jvdgment  affirmed. 
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David  N.  Lowe 

V. 

The  Town  of  Aeoma. 

Highwaya^Ohstruefion^Action  /or  Penalty — Evidence — Act  of  1851— 
Sec*  52,  Chap,  121,  R.  S,  — Official  Action — Presumption  qf  Regularity. 

1.  In  an  action  to  enforce  the  Rtatutory  penalty  for  the  obstruction  of  a 
highway,  it  is  held:  That  the  ▼erdict  for  the  plaintiff  is  supported  by  the 
evidence;  that  the  order  of  the  Gommi^sioners,  laying  out  the  road,  was  prop- 
erly admitted,  although  the  record  showed  no  assessment  and  payment  of 
damages,  the  act  of  1851  not  requiring  a  record  of  anything  but  the  order; 
that  Sec.  52,  Chap.  121,  R.  S.,  is  also  applicable;  that  the  evidence  shows  (he 
road  was  duly  established  and  opened;  and  that  it  establis>hed  the  existence 
of  the  road  by  user  for  a  period  of  more  than  twenty  years  prior  to  the  alleged 
obstruction. 

2.  Sec.  62,  Chap.  121,  R.  S.,  making  the  Town  Clerk's  record  pnma/ae»> 
evidence  of  the  regularity  of  official  action  in  relation  to  highways,  applies 
where  the  road  was  established  before  as  well  as  after  its  enactment. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Coart  of  Kankakee  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Kiguabdson  Bsoe.  and  T.  P.  Bonfibld,  for  appel- 
lant. 

Mr.  H.  K.  Wheelek,  for  appellee. 

Lacey,  J.  This  action  was  brought  before  a  Justice  of  the 
Peace  by  appellee  against  appellant  to  enforce  tlie  statutory 
penalty  for  obstruction  of  a  highway.  A  trial  was  had 
before  the  Justice  and  resulted  in  judgment  in  favor  of  a|v 
]>ellce  for  $22,  from  which  an  apjjeal  was  taken  to  the  Circuit 
Court  where  a  new  trial  was  had  before  a  jury  and  veixlict  and 
judgment  in  favor  of  appellee  for  $3  and  costs,  from  which  the 
appeal  is  taken.  The  main  cause  of  error  assigned  by  appel- 
lant is  that  the  verdict  is  against  the  weight  of  the  evidence. 
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It  is  claimed  that  tho  appellee  neither  made  out  the  exist- 
euee  of  the  road  at  the  locus  in  quo  at  the  time  of  the  alleged 
obstrnetion  by  iiscr  or  by  being  laid  out  by  actual  legal  au- 
thority. 

The  appellee  ofTered  in  evidence  the  order  of  the  Commis- 
eioners  of  Highways  ordering  the  laying  out  of  the  road  in 
1855. 

This  evidence  was  objected  to  on  the  ground  that  the 
recoix]  showed  no  assessment  and  payment  of  damages.  This 
objection  the  court  overruled  and  admitted  the  record  in  evi- 
dence. This  is  assigned  for  error.  We  perceive  no  error  in 
this.  At  the  time  this  road  was  laid  out  the  Act  under  which 
the  proceedings  were  carried  on  (the  Act  of  1851,)  did  not 
require  any  record  of  anything  except  the  order  laying  out  tho 
road     Waddle  v.  Duncan,  63  III.  223. 

Again,  Sec.  52,  Chap.  121,  R.  S.,  provides  that,  "the 
record  of  the  Town  Clerk,  or  a  certified  copy  of  such  record? 
and  papers  relating  to  the  establishment,  location,  alteration, 
widening  or  vacation  of  any  road  shall  be  prima  facie  evi- 
dence in  all  cases;  that  all  the  necessary  antecedent  provisions 
had  been  complied  with,  and  that  the  action  of  the  Commis- 
sioners or  other  person  and  officers  in  regard  thereto  was  reg- 
ular in  all  respects."  This  provision  applies  to  all  cases  as 
well  as  those  where  the  road  had  been  established  before  the 
act  as  after  it.  One  Clark  was  tlie  surveyor,  and  surveyed 
and  located  the  road  as  here  ported  on  the  half-section  line 
agreeable  to  the  order  of  the  Commissioners.  It  is  attempted 
on  the  part  of  appellant  to  show  that  the  actual  survey  of 
the  road  was  not  on  that  line,  but  west  of  it;  that  tho 
road  had  been  traveled  west  of  the  line  of  the  locus  in  qxco 
since  1855,  the  time  of  its  establishment;  that  the  road 
was  not  opened  within  five  years  from  its  laying  out,  and  that  the 
proceeding  to  establish  the  road  in  consequence  became  void. 
But  we  think  the  better  evidence  is  that  it  was  traveled  east 
and  on  the  half -sect  ion  line,  and  that  the  obstruction  and  fence 
for  forty  rods  was  moved  into  the  traveled  road  seven  or  eight 
years  before  the  trial  by  the  grantor  of  appellant,  and  in  1884 
was  removed  by  the  Commissioners  and  set  back  again  by 
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appellant,  and  for  this  obstruction  this  Bait  is  brought.  We 
think  the  appellee  has  established  by  a  clear  preponderance  of 
the  evidence  that  the  road  was  established  by  legal  authority 
and  opened  within  five  years  therefrom,  and  besides  has  as 
well  established  its  existence  by  user  for  a  period  of  time  for 
more  than  twenty  years  before  the  alleged  obstruction.  The 
verdict  is  clearly  justified  by  the  evidence,  and  we  find  that 
the  instructions  as  a  whole  are  fair.  It  would  serve  no  good 
purpose  and  we  will  not  undertake  to  examine  all  the  evi- 
dence or  instructions  in  detail^  but  are  satisfied  that  justice 
has  been  done. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Jvdgment  affii*med. 


The  City  of  Elgin 

V. 

Ellen  Riordan. 


Municipal  Corporations — Defective  Sidewalk — Action  for  Damages  for 
Personal  Injuries — Variance — Evidence — Instructions — Verdict,  not  Ex- 
cessive, 

In  an  action  against  a  municipal  oorporation  to  recover  damages  for  a 
personal  injury  resulting  from  a  defective  aidewalk,  it  is  held:  That  there 
is  no  variance  between  the  declaration  and  the  evidence:  that  evidence  as 
to  the  condition  of  the  stringers  was  properly  admitted  under  an  allegation 
that  there  was,  and  for  a  long  time  had  been,  loose  and  broken  planks  and 
holes  in,  and  upon  and  along  said  sidewalk;  that  certain  instructions,  mak- 
ing it  plaintiff's  absolute  duty  promptly  to  employ  competent  medical 
treatment,  were  properly  modified;  and  that  a  verdict  for  9500  for  plaintiff 
is  not  excessive. 

[Opinion  filed  December  11,  1886:J 

Appeal  from  the  Circuit  Court  of  Kane  County;  tlie  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

Messrs.  Fbank  Crosby  and  F.  W.  Joslyn,  for  appellant 
The   cause  assigned  for  the  alleged  injury  having  been  set 
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forth  with  minuteness  and  particularity,  the  cause  made  by 
the  proof  must  con*espond  with  the  averment,  or  there  can  be 
no  recovery.     1  Chitty's  Pleadings,  7  Am.  Ed.,  427. 

In  a  case  in  which  the  declaration  charged  that  the  injury 
was  received  by  reason  of  broken  planks  in  the  sidewalk,  and 
the  proof  showed  that  the  effect  was  that  two  planks  had  been 
removed  from  the  sidewalk,  the  variance  between  allegation 
and  proof  was  held  fatal.  BloonTrngton  v.  Goodi'ich,  88  111. 
568. 

The  fifth  instruction  as  given,  entirely  ignored  the  element 
of  contributory  negligence  on  the  part  of  the  appellee  in  not 
employing  a  physician.  This  omitted  element  should  have 
appeared.  W.,  St  L.  &  P  R  E.  Co.  v.  Rector,  104  111.  296, 
305;  T,  W.  &  W.  R  R  Co.  v.  Eddy,  72  111.  140. 

Appellant  was  entitled  to  an  instruction  upon  tlie  hypothesis 
that  the  evidence  showed  appellee's  injuries  were  aggravated 
by  her  own  neglect  H.  &  St  J.  R  R  Co.  v.  Martin,  11 1  111. 
219,  234. 

Mr.  Jamks  Coleman,  for  appellee. 

A  city  is  liable  for  injuries  caused  by  defective  sidewalks 
when  it  knows,  or  can  by  ordinary  care  know,  that  they  are 
out  of  repair  and  in  a  dangerous  condition,  and  then  sufficient 
time  elapses  in  which  to  make  the  necessary  repairs  before 
the  injury  is  received.  Bloomington  v.  Bay,  42  111.  503;  Joliet 
V.  Verley,  53  111.  58;  Chicago  v.  Langlass,  66  111.  361;  Chicago  v. 
McCarthy,  76  LI.  602. 

If  the  sidewalk  was  out  of  repair  for  a  long  time  before  the 
accident  occurred,  that  constitutes  notice.  Springfield  v. 
Doyle,  76  111.  202;  City  of  Chicago  v.  McCarthy,  75  111.  602. 

» 

Welch,  J.  This  is  an  action  on  the  case  against  appellant  to 
recover  damages  by  reason  of  an  alleged  injury  received  by 
appellee  upon  a  sidewalk  in  the  city  of  Elgin  on  the  east  side 
of  State  Street  The  declaration  contains  four  counts :  The 
first  averring  that  there  were  at,  etc.,  loose  and  broken  planks 
and  holes  upon  and  along  said  sidewalk  and  that  a  person  who 
was  then  walking  with  appellee  stepped  on  or  near  the  end  of 
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one  of  tlie  ])lank8  which  was  then  and  tlicre  loose,  unfastened 
and  unnailed  in  said  walk  ;  that  the  same  flew  np  and  tri]>].cd 
lier  and  threw  her  with  great  force  and  violence  upon  the 
ground  so  tiiat  then  and  there  her  left  arm  was  by  reason  of 
such  dangerous,  dilapidated  and  defective  sidewalk  sprained, 
fractured  and  broken,  and  she  was  otherwise  greatly  sprained, 
hurt,  bruised  and  injured,  etc. 

The  second  count  avers  that  appellee  was  tripped  up  by  a 
loose,  unfastened,  unnailed  plank  and  was  thrown  with  grent 
force,  etc. 

The  third  count  avers  that  apj^ellee  was  tripped  up  by  a 
loose  and  unfastened  plank  and  thrown,  etc. 

The  fourth  count  avers  that  aj)pollee  was  tripped  up  by  a 
loose  and  unfastened  plank  and  thrown,  etc. 

It  is  liist  insisted  by  counsel  for  appellant  tliat  the  evidence 
does  not  support  the declai-ation.  That  there  was  a  variance 
between  the  allegata  eijprdbaia.  The  appellee  says  she  went 
to  the  coal  yard  on  the  west  side  of  Fox  river  with  her  hus- 
band and  Mr.  Bartels ;  when  she  was  coming  back  on  the  wa^k 
Bartcls  on  the  inside  and  she  on  the  outside  of  the  walk,  Bar- 
tels stepped  on  a  loose  plank,  she  stepped  after  him  and  was 
tripped  up  and  stumbled  down  ;  she  thinks  the  plank  that  Hew 
up  was  about  six  or  eight  inches  wide;  Bartels  says  he  went 
with  ap}:ellee  to  the  coal  yard  and  as  they  wei-e  returning  on 
the  sidewalk,  appellee  was  on  his  right  side,  that  he  stepped  on 
a  board,  it  flew  up  and  she  fell  and  hurt  her  wrist;  the  end 
of  the  plank  where  she  was,  flew  up;  she  got  her  foot  under 
it  and  fell.  Patchen  says :  "Appellee  was  about  a  foot  back 
of  Bartels  who  stepped  on  the  end  of  a  plank  ;  appellee  stum- 
bled and  caught  her  foot  under  a  plank ;  Bartels  stepj^ed  a 
little  over  the  stringer  and  that  raised  up  the  other  end:  he 
8tep]ied  right  off  but  it  caught  appellee's  foot  and  she  was 
tripped." 

We  are  unable  to  perceive  any  variance.  The  avei-raent 
that  appellee  "was  tripped  up  by  a  loose  and  unfastened 
plank"  is  substantially  pi*oven  by  the  testimony. 

It  is  flirt  her  insisted  by  counsel  for  appellant  that  the  court 
erred  in  admitting  evidence  as  to  the  condition  of  the  string- 
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ers,  there  being  no  specific  averment  in  the  declai*ation  as  to 
their  condition.  The  averment  is  that  the  sidewalk  was  de- 
fective in  this,  to  wit :  That  at  eaid  date  there  was,  and  for  a 
long  time  prior  thereto  had  been,  loose  and  broken  planks  and 
holes  in,  upon  and  along  said  sidewalk,  and  that  said  loose  and 
broken  planks  and  holes  had  been  permitted  and  snjffered  by 
appellant  to  be  out  of  repair,  and  so  remain  and  continue,  etc. 
We  hold  that  under  this  averment  it  was  competent  to  show 
the  condition  of  the  stringers.  If  the  stringers  were  in  such 
condition  that  they  would  not  hold  nails  and  had  been  in  this 
condition  for  a  length  of  time  suflScient  for  the  appellant  to 
know  it,  such  fact  was  competent  to  go  to  the  jury  as  tending 
to  prove  the  averment  that  there  was  and  for  a  long  time  prior 
thereto  had  been  loose  and  broken  planks  and  holes  in,  upon 
and  along  said  sidewalk,  and  that  they  had  been  permitted  and 
suffered  by  the  appellant. 

Bartels  says :  "  Sidewalk  was  laid  on  stringers ;  sidewalk  was 
in  poor  condition  ;  stringers  were  all  rotten — would  not  hold 
a  nail ;  that  this  was  the  condition  of  the  walk  prior  to  June 
5,  1888,  and  this  condition  of  things  remained  until  appellee 
was  hurt."  Flynn  says :  "  This  walk  was  a  little  poor  all  over, 
loose  boards,  a  little  rotten.  This  was  before  accident,  might 
have  been  two  or  three  weeks,  might  have  been  two  months.'' 
Patchen  says :  "  Had  been  about  these  premises  before  tliis 
accident;  have  stumbled  over  this  plank  two  or  three  times  be- 
fore; that  it  never  flew  up  before — this  was  about  two  or 
three  weeks  before  the  accident." 

It  is  further  insisted  by  counsel  for  appellant  that  the  court 
erred  in  modifying  the  fifth  and  seventh  of  appellant's  instruc- 
tions. By  the  fifth  instruction,  the  court  was  asked  to  instruct 
that  no  damages  were  recoverable  as  for  a  permanent  injury, 
if  the  jury  believe  from  the  evidence  that  the  plaintiff's  n^^Z^c^ 
to  promptly  employ  competent  medical  treatment  for  her  injury 
or  Iier  disobedience  of  proper  directions  as  to  the  care  of  her 
injured  arm,  given  her  by  her  medical  adviser,  had  caused  her 
injury  to  assume  such  character  of  permanency. 

This  instruction  as  given  omitted  the  italicized  words. 

We  hold  that  the  modification  was  proper.     It  was  not 
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absolutely  the  duty  of  appellee  to  promptly  employ  medical 
treatment  for  her  injury.  It  was  only  her  duty  to  do  as  a 
l)rndent  person  would  do  under  similar  circumstances.  This 
instruction  as  asked  made  it  appellee's  absolute  duty  to 
promptly  employ  comi^etent  medical  treatment  for  her  injury, 
and  if  her  neglect  to  so  employ  had  caused  her  injury  to  assume 
such  character  of  permanency  as  it  otherwise  would  not  have 
had,  as  to  such  injury  she  could  not  recover.  Thus  ignoring 
the  rule  as  stated,  supra. 

The  seventh  instniction  as  asked  and  given,  stated  the  law 
in  favor  of  appellant  too  strongly.  By  it,  even  as  amended, 
appellee  was  required  absolutely  to  employ  a  physician  if  she 
had  the  ability  to  do  so.  even  though  the  jury  may  have  be- 
lieved that  prudent  persons  would  not  have  done  so  under 
like  circumstances. 

The  rule  of  law  in  this  respect  should  have  been  distinctly 
stated  to  the  jury.  The  Toledo,  Wabash  &  Western  Kail- 
road  Co.  V.  David  Eddy,  72  111.  140.  It  is  also  insisted  that 
the  damages  are  excessive.  There  is  evidence  to  support  this 
verdict  and  we  can  not  say  it  is  manifestly  against  the  weight 
of  the  evidence.  Bush  v.  Kindred,  20  111.  93 ;  Goodell  v. 
Woodruff,  20  111.  191 ;  French  v.  Lowry,  19  111.  158.  We  are 
satisfied  with  the  law  as  given  to  the  jury  and  with  their 
verdict 

Judgment  affirmed. 


Lester  P.  Wood 

V. 

William  H.  Loomis. 


Sales  —  Possession  Retained  by  Vendor  —  Fraud  —  What  Constitutes 
Change  qf  Possession — Replevin. 

1.  An  absolute  sale  of  personal  property,  where  the  poRS'^ssion  is  permit- 
ted to  remain  with  the  vendor,  is  fraudulent  per  se  and  void  ub  to  creditors 
and  purchasers. 
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2.  To  constitute  a  change  of  possession  there  must  not  only  be  a  delivery 
to  the  vendee  but  a  continuing  possession  by  him. 

3.  In  an  action  of  replevin  by  the  vendee  of  personal  property  against 
an  officer  who  holds  under  a  levy  upon  execution  against  the  vendor,  it  is 
hsld:  That  there  was  no  substantial  change  in  possession,  and  that  the  cir- 
cumstances indicate  fraud  in  fact  and  in  law. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  DeKalb  County ;  the 
Hon.  Chasles  Kellum,  Judge,  presiding. 

Messrs.  D.  J.  Cabnbs  and  G.  H.  Denton,  for  appellant. 

Messrs.  Jones  &  Bishop,  for  appellee. 

Welch,  J.  This  was  an  action  of  replevin  brought  by  the 
appellee  against  the  appellant,  Lester  P.  Wood,  Sheriff  of  De- 
Kalb County,  who  had  taken  the  property  in  controversy  (a 
horse,  buggy  and  harness),  in  the  possession  of  William 
Loomis,  the  father  of  appellee,  on  an  execution  against  the  said 
William  Loomis.  The  case  was  tried  in  Justice  and  Circuit 
Courts  and  verdict  and  judgment  rendered  for  appellee.  The 
official  capacity  of  the  appellant,  the  judgment  and  execution 
against  William  Loomis,  Sr.,  that  he  took  the  property  while 
in  the  possession  of  William  Loomis,  Sr.,  and  that  the  judg- 
ment and  levy  were  Ibbsequent  to  the  bill  of  sale  of  the 
property  from  William  Loomis,  Sr.,  to  the  appellee,  and  j^rior 
to  the  commencement  of  this  suit,  was  admitted.  It  was  also 
admitted  that  there  was  a  proper  demand  made  by  the  appel- 
lee and  a  refusal  by  the  appellant  to  deliver  the  possession  of 
the  property  before  the  commencement  of  this  suit.  The 
evidence  shows  that  on  October  9,  1884,  appellee  took  an  ab- 
solute bill  of  sale  of  the  property  in  question  of  his  father, 
William  Loomis,  Sr.,  indorsing  on  a  note  held  by  him  on  his 
father  the  sum  of  $150,  the  purchase  price  of  the  p/operty. 
At  the  time  the  bill  of  sale  was  given,  William  Loomis,  Sr., 
said  he  would  like  to  keep  the  property,  and  the  appellee  said,  if 
he  would  take  care  of  the  property  he  did  not  want  to  use  it  and 
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lie  could  keep  it  The  property  was  left  with  William 
Loomis,  Sr.  The  appellee  and  his  father  were  living  ob  the 
same  lot ;  there  was  only  one  barn  for  the  two  houses,  and 
the  barn  was  in  the  pc»ssession  of  and  used  by  appellee's 
father.  The  property  had  been  kept  in  the  bam  prior  to 
the  making  of  the  bill  of  sale  and  was  kept  there  subsequently 
to  the  time  of  the  levy  of  the  execution  thereon,  except  the 
horse,  which  was  in  the  possession  of  appellee  for  a  few  days 
at  Blackberry.  The  appellee  states  that  after  the  sale  he 
hitched  up  the  rig  and  took  his  wife  out  riding.  The  rig 
was  returned  by  him  to  his  father.  On  the  21st  of  October, 
1884,  appellee  moved  to  Blackberry  and  used  the  horse  in 
moving,  and  did  not  take  the  harness  and  buggy.  The 
horse  was  returned  to  his  father  in  a  few  days  and  his 
fatlier  had  been  using  the  horse,  harness  and  buggy  all 
the  time  since  the  bill  of  sale  except  the  time  that  the  ap- 
pellee  had  the  horse  at  Blackberry.  Appellee  also  states 
that  he  had  owned  other  horses  since  the  purchase  of  this 
one  from  his  father;  that  he  had  bought  two  last  spring  be- 
fore this  execution  was  levied,  and  had  bought  a  carriage  and 
harness.  The  evidence  shows  that  prior  to  the  making  of 
the  bill  of  sale  appellee  was  in  the  habit  of  driving  the  horse, 
and  whether  he  drove  him  more  before  than  after  the  bill 
of  sale  is  uncertain.  The  property  was  left  in  possession 
of  the  father  and  he  was  to  use  it  for  its  keeping. 

We  hold  that  the  possession  of  appellee  was  only  temporary 
and  was  not  inconsistent  with  the  continued  ownership  and 
l^ossession  of  the  father.  There  was  no  substantial  change  of 
possession.  The  circumstances  surrounding  this  case  seem  to 
indicate  fraud  in  fact  as  well  as  in  law.  Chief  Justice  Sheldon, 
in  Tickner  v.  McClelland  et  al.,  84  111.  474,  says :  "  The  policy 
of  the  law  in  this  State  will  not  permit  the  owner  of  personal 
property  to  sell  it  and  continue  in  the  possession  of  it. 
Possession  being  one  of  the  strongest  evidences  of  title  to 
personal  property,  if  the  real  ownership  is  suffered  to  be  in 
one  and  the  apparent  ownership  in  another,  the  latter  gains 
credit  as  owner  and  is  enabled  to  practice  deceit  upcn  man- 
kind.    It  is  the  well  established  doctrine  of  this  court  that  an 
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absolute  sale  of  personal  property  where  the  possession  is 
jjennitted  to  remain  with  the  vendor  is  fraudulent  per  se  and 
void  as  to  creditors  and  purchasers."  "  On  a  sale  of  personal 
property  by  a  debtor  there  must  be  a  real  permanent  delivery 
and  change  of  possession  to  enable  the  purchaser  to  hold  the 
same  against  an  officer  levying  an  execution  upon  it  for  the 
debt  of  the  vendor."  Eeuben  Allen  v.  Charles  M.  Carr,  85  111. 
388;  Thornton  v.  Davenport,  1  Scam.  296;  Thompson  v.  Yeck, 
21  m.  73.  As  to  what  constitutes  a  change  of  possession. 
Bump  on  Fraudulent  Conveyances,  133,  says;  "It  is  not 
sufficient  that  a  vendor  gives  to  the  vendee  a  delivery  which 
may  be  symbolical  or  a  temporary  delivery  and  then  takes 
the  articles  back  into  his  own  possession  and  keeps  and  uses 
them  just  the  same  as  he  did  before.  Tliis  is  not  the  posses- 
sion which  the  rule  requires.  There  must  not  only  be  delivery 
but  a  continuing  possession.  This  possession  must  be  con- 
tinuous, not  taken  to  be  surrendered  back  again,  not  formal  but 
substantial."  134,  supra.  The  rule  announced  in  Brown  v. 
Eiley,  22  111.  45-52,  has  no  application  to  the  facts  of  this 
case.  In  that  case  the  loan  by  the  purchaser  to  the  seller  was 
for  a  temporary  purpose.  '  In  this  case  it  was  not  a  mere  tem- 
porary borrowing  by  the  vendor,  but  a  continuous  possession 
and  use.  In  view  of  what  we  have  said  and  in  the  light  of 
the  authorities,  8upra,  the  court  erred  in  overruling  appellant's 
motion  to  set  aside  the  verdict  and  grant  a  new  trial. 

Judgment  reversed^  cmise  remcmded  cmd  venire  de  novo 
awa/rded. 


Chakles  Nimmo 

V. 

R.  P.  Jackman  et  al. 


Action  for  Damages  for  Removirig  Structure  from  Baee-wap — Evidence 
—Judicial  Notice — Authority  of  Agents  of  Corporation— Possession  as 
Evidence* 

1.  In  an  action  to  recover  damages  for  removing  a  certain  structure  from 
a  race-way  which  crosses  plaintiff's  lot,  it  is  held:  That  the  evidence  is  ample 
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to  show  that  the  Elgin  Hydraulic  Company  was  the  owner  of  the  race-way 
and  had  the  right  to  remove  obstructions  therefrom;  that  the  act  incorporat* 
ing  Raid  company  being  a  public  act,  the  courts  are  bound  to  take  judicial 
notice  of  its  incorporation;  that  the  plaintiff  admitted  the  incorporation  of 
said  company  by  making  it  a  party  defendant;  that  the  evidence  shows  that 
the  directors  of  the  company,  a  portion  of  the  defendants,  acted  in  pumu- 
ance  of  the  request  and  order  of  the  company;  that  no  former  resolution  of 
the  board  of  directors  was  necessary  to  authorize  such  work;  and  that  the 
evidence  that  the  structure  removed  was  an  obstruction  sufficiently  Bupp«)rt8 
the  finding  of  the  court  below. 

2.    Possession  itself,  as  to  either  personal  or  real  property,  as  against  one 
who  can  show  no  title,  is  evidence  of  ownership. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circnit  Court  of  Kane  Countj  ;  the  Hon. 
Charles  Kelluh,  Judge,  presiding. 

Mr.  Frank  Cbosby,  for  appellant. 

Mr.  R  N.  BoTSFOED,  for  appelleea 

Lacey,  J.  This  was  an  action  of  tre8]?ass  qtcare  clatcsum 
f  regit  by  appellant  against  appellees  and  the  Elgin  Hydraulic 
Company  in  breaking  and  entering  appellant's  close ;  cutting, 
pulling  down,  damaging  and  removing  certain  posts,  beams  and 
timbers  belonging  to  the  appellant,  forming  support  and  rest 
for  certain  building  of  appellant  of  the  value  of  $200,  etc., 
ad  damnum^  $1,000. 

Appellees  and  the  Elgin  Hydraulic  Company  pleaded,  1st, 
Not  guilty;  2d,  The  appellees  plead  justification  as  oflScere, 
agents  and  servants  of  the  Elgin  Hydraulic  Company  which  was 
in  use,  enjoyment  and  possession  of  a  race-way  conveying  water 
from  a  dam  across  Fox  River  for  power  for  machinery  of  the 
company's  members  in  mills  on  said  race-way  which  passed  over 
and  upon  the  locus  in  <pio^  which  use,  etc,  was  paramount  to 
any  right  of  appellant  secured  by  conveyance  or  grant,  but 
reserved  therein  to  the  said  company;  avers  that  the  posts,  etc., 
obstructed  and  interfered  with  the  free  use  and  enjoyment  of 
the  said  water  and  race-way  by  said  company,  and  that  appel- 
lees pulled  down  and  removed  so  much  of  them  as  was  neces- 
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sary,  as  tliey  had  a  lawful  right  to  do,  doing  no  more  damage 
than  was  necessary. 

The  third  plea  was  the  same  and  averred  in  lieu  of  owner, 
ship  the  Statute  of  Limitations  of  twenty  years  possession  and 
enjoyment  of  the  race-way,  etc. 

On  the  hearing  the  suit  was  dismissed  as  to  the  E^gin  Hy- 
draulic Company  by  appellant  A  jury  was  waived  and  the 
cause  tried  by  the  court  which  found  in  favor  of  apj^ellces  and 
gave  judgment  against  appellant  for  costs,  who  brings  tho. 
case  to   this  coui-t  by  appeal. 

It  is  denied  by  appellant  that  the  Elgin  Hydraulic  Company 
had  any  right  in  the  premises;  also  that  there  is  any  sufficient 
evidence  in  the  record  to  show  that  appellees  wore  the  officers 
of  the  company,  or  that  they  were  directed  by  the  company 
to  do  the  work  of  removing  appellant's  structure  from  tho 
race-way. 

Appellant  further  claims  that  there  was  no  proof  of  the 
corporate  existence  of  such  company.  It  is  also  claimed  that 
the  evidence  failed  to  establish  the  fact  that  the  structure  erected 
in  the  race-way  was  of  such  a  nature  as  to  "  obsti  net  and  ]:re- 
vent  the  fi'ee  and  iminterrupted  use  of  said  race-way  so  that 
the  company  did  not  and  could  not  enjoy  the  same  as  it  had  a 
right  to." 

It  appears  that  the  appellant  was  the  owner  of  the  lot 
through  which  the  race-way  in  question  ran,  and  the  structure 
which  he  built  was  erected  by  him,  and  consisted  of  a  timber 
foundation  over  the  race-way  covered  with  plank  and  for 
showing  agricultural  implements,  and  was  removed  by  ap- 
pellees. The  stnicture  rested  on  upright  posts  which  were 
placed  on  sills  in  the  bottom  of  the  race  and  fastened  together 
by  braces  running  up  and  down  the  stream  but  not  across. 

As  to  the  rights  of  the  Elgin  Hydraulic  Company  in  and  to 
the  race-way,  it  appears  that  the  appellant  owned  and  possessed 
the  lot  in  question  through  which  the  race  ran,  by  virtue  of  a 
deed  dated  February  1, 1875,  from  the  Fox  River  Manufactur- 
ing Company,  grantors,  to  him, which  contained  this  reservation, 
after  the  grantinor  clause  in  the  deed,  to-wit :  "  Excepting  and 
reserving  the  right  of  passage  for  water  in  the  ittce   across . 
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the  said  premises  of  not  less  than  foi*tj  feet  on  tlie  clear 
without  obstruction,  and  the  right  to  go  or  enter  upon  said 
race  at  any  time  to  make  all  necessary  repairs.  The  said 
second  party  (appellant)  sliall  have  tlie  right  to  erect  abut- 
ments on  which  to  erect  a  building  in  such  a  manner  as  not  to 
obsti-uct  the  flow  of  water."  The  Elgin  Hydraulic  Company  it 
appears,  took  possession  of  this  race  in  1865  or  1866,  and  was 
in  possession  and  control  of  it  at  the  time  of  the  alleged 
trespass. 

We  tliink  that  the  evidence  is  ample  to  show  tliat  the  Elgin 
Hydraulic  Company  was  the  owner  of  this  race-way  or  right 
which  was  reserved  in  the  appellasit's  deed.  Appellant  cer- 
tainly was  not  the  owner,  and  the  proof  shows  that  the  Hy- 
draulic Company  was  in  possession,  and  had  for  many  years 
been  in  actual  control  and  enjoyment  of  the  privilege  reserved 
in  the  deed.  Possession  itself  as  to  either  personal  or  real 
property  as  against  one  who  can  show  no  title,  is  evidence  of 
ownei*ship.  Possession  by  the  Elgin  Hydraulic  Company  of 
this  race  was  at  least  prima  facie  evidence  of  ownership,  so 
far  at  least  as  was  granted  by  its  charter  and  there  was  no 
rebutting  evidence.  Upon  this  point  the  court  was  fully 
justified  in  finding  that  the  Elgin  Hydraulic  Company  was  the 
rightful  possessor  and  had  a  right  to  remove  obstructions 
from  the  race-way.  The  act  of  the  Legislature  which  incor- 
porated the  Elgin  Hydraulic  Company  is  declared  by  the  act 
itself  to  be  a  public  act,  hence  all  courts  must  take  judicial 
notice  of  it.     See  Vol.  2,  Session  Laws  1867,  page  88. 

By  that  act  it  appears  that  the  corporation  was  created  for 
the  special  purpose  of  keeping  the  race-way  in  repair,  has 
exclusive  charge  of  it  for  such  purpose,  was  given  the  jx)wer 
to  raise  money  therefor  and  was  given  the  right  to  sue  and  be 
sued.  Elgin  Hydraulic  Company  v.  The  City  of  Elgin,  74 
111.  433.  The  proof  showed  that  the  company  was  organized^ 
had  its  officers  chosen  and  was  exercising  the  functions  and 
powers  granted  to  it  by  the  Legislature  and  had  been  for  many 
years.  Aside  from  this,  the  appellant  admitted  the  corporate 
existence  of  the  company  by  bringing  this  suit  against  it 

By  the  third  section  of  the  charter  three  directors  are  pro- 
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vided  for  who  are  to  manage  the  affairs  of  the  company.  It 
appears  from  the  evidence  that  the  three  dh-ectors,  a  portion 
of  appellees,  Jackman,  Hichards  and  Kizer,  were  present  and 
ordered  the  work  done,  so  that  there  is  abundant  evidence 
that  appellees  were  acting  in  pursuance  of  the  i-equest  and 
order  of  the  company. 

Ko  formal  resolution  of  the  board  of  directors  anthorizing 
such  work  is  needed.  Upon  the  objection  made  by  the  appel- 
lant that  the  evidence  was  not  sufficient  to  sustain  the  finding 
of  the  court  on  the  question  of  the  stmctttre  removed,  having 
been  an  obstruction  to  the  free  nse  of  the  race-way,  we  can 
only  say  that  the  evidence  on  this  point  was  conflicting,  there 
being  abnndant  evidence  to  snpp(»rt  the  finding.  And  we  see 
no  just  gi'ouud  to  disturb  the  finding  of  the  court  on  that 
ground. 

Perceiving  no  error  in  the  record  the  judgment  of  the 
court  below  is  affirmed. 

Judgment  a^ffmaed. 


John  Davidson  and  Richabd  Keabdon,  Impl'd„etc., 

V. 

Thomas  T.  Spkagub. 

Trespass — Action  for  Damages  for  Flooding  Plaintiff's  Land— Evidence 
— Review  of—Practice — Trial  by  Court — Effect  qf  Finding, 

1.  When  a  jury  ia  waived  and  the  cause  is  tried  by  the  court.,  the  finding 
is  entitled  to  a  like  consideration  as  the  verdict  of  a  jury  found  under  like 
circumstances. 

2.  In  an  action  of  trespass  to  recover  damages  for  flooding  plaintiff's 
land  by  means  of  a  defective  tile  drain,  it  is  held:  That  the  appellants  are 
not  shown  by  the  evidence  to  have  been  privy  to  the  act  of  extending  a  cer- 
tain  drain  made  by  them,  said  extension  which  caused  the  injury  complained 
of  having  been  made  by  the  other  defendant;  and  that  the  appellants  had  a 
right  to  assume  that  the  other  defendant  would  carry  out  his  offer  to  take 
care  of  the  water  from  their  drain  in  a  proper  manner  and  are  not  liable 
for  his  failure  so  to  do. 
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Appeal  from  the  Circuit  Court  of  "Will  County;  the  Hon. 
Charles  Blaxchakd,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  appellants. 

Lord  had  a  right  to  drain  his  farm  by  ditches,  increasing  the 
flow  of  the  water,  and  thereby  redeem  it  and  render  it  lit  for 
agricultural  j)ur poses.  Ilis  land  lay  high  above  the  river  bot- 
tom. This  ravine  Was  lower  than  the  rest  of  the  land.  He 
had  a  right  to  drain  into  it.     Peck  v.  Herrington,  109  111.  611. 

The  Commissioners  would  have  the  same  right  to  improve 
the  highway  that  a  private  owner  would  have  to  improve  his 
own  land.  Nevins  v.  City  of  Peoria,  41  111.  502  ;  Palmer  v. 
O'Donnell,  15  111.  App.  324. 

In  actions  ex  delicto  the  evidence  must  apply  to  all  the  de- 
fendants. Evidence  affecting  one  alone  is  not  competent,  and 
any  element  of  damages  for  which  one  alone  is  responsible 
should  not  enter  into  the  judgment  Smith  v.  Wunderlich,  70 
111.  426. 

The  fact  that  the  injury  complained  of  is  the  remote  result 
of  the  act  of  appellants  or  that  it  would  not  havle  occurred  but 
for  their  act,  is  not  enough,  if  some  other  cause  intervened 
which  is  the  proximate  cause  of  the  injury.  "Wood,  etc..  As- 
sociation V.  Dubuque,  30  Iowa,  176. 

When  the  Commissioners  with  Lord's  permission  termi- 
nated tills  drain  at  the  hedge  fence,  and  left  the  water  to  flow 
thence  south  on  Lord's  land  to  the  creek,  can  they  be  held  to 
have  intended  that  as  a  proximate  result  of  their  act  Lord 
would  direct  this  water  and  drain  it  across  forty  acres  of  land 
upon  which  crops  grew,  to  the  ravine  ?  We  challenge  an 
inspection  of  the  record  for  one  word  of  evidence  connecting 
them  with  the  construction  of  this  latter  di-ain.  The  acts 
done  by  the  Commissioners  were  not  trespasses.  They  were 
lawful,  and  even  in  cases  of  trespass  the  rule  contended  for 
uniformly  applies.     Cox  v.  Burbridge,  13  C.  B.  430. 

There  must  be  an  immediate  and  natural  relation  between 
the  act  complained  of  and  the  injury,  withjcmt  the  intervention 
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ofotliet  independent  cases,  or  the  damages  will  be  too  remote. 
Eucker  v.  Athens  Mfg.  Co.,  54  Ga.  84. 

Messrs.  E.  C.  HaoaB)  Flandebs  &  Shutts  and  A,  O.  Mae- 
shall,  for  appellee. 

The  evidence,  as  a  whole,  discloses  that  the  defendant 
changed  the  natural  outlet  of  his  pond  or  lake  from  a  westerly 
to  a  northeasterly  course  by  a  cut  of  eleven  feet  and  thereby 
changed  its  natural  outlet,  precipitating  the  water  upon  appel- 
lee's land,  which  could  not  have  hapixjned  but  for  the  act  of 
the  defendants  in  excavating  this  ditch. 

The  defendants  in  this  ease  are  jointly  and  severally  liable 
for  all  damages  resulting  from  the  construction  of  this  ditch. 
Tearney  v.  Smith,  86  111.  391. 

Lacby,  J.  The  appellee  sued  appellants  in  an  action  of 
trespass  on  the  case,  charging  as  the  grounds  of  his  action 
that  appellants  wrongfullj' caused  to  be  dug  a  cjrtain  ditch 
or  tile  drain  near  his  land  in  so  careless  and  improper  a  man. 
ner  that  large  quantities  of  surface  water  flowed  from  the 
ditch  down  to  and  upon  the  lands  of  the  appellee,  rendering 
them  less  fit  for  use  and  occupation  than  theretofore  by  reason 
whereof  he  was  damaged.  All  the  defendants  were  served 
with  summons,  and  the  appellants  pleaded  not  guilty,  and  the 
•  other  defendant.  Lord,  having  left  the  State,  made  no  defense, 
and  default  was  entered  against  him.  A  jury  was  waived  and 
the  ciiuse  was  tried  by  the  court  and  appellants  found  guilty, 
and  the  court  assessed  appellee's  damages  at  $50,  for  which 
I  judgment  was  duly  rendered. 

The  appellants  claim  as  ground  of  reversal  that,  firstly,  the 
appellee's  land  was  the  servient  estate  to  that  sought  to  be 
drained  by  appellants,  and  that  they  drained  their  land  as  they 
lawfully  miglit  do,  into  an  open  ravine,  which  carried  the  water 
upon  the  land  of  appellee,  and  cite  Peck  v.  Herrington,  109 
111.  611,  619;  Nevins  v.  Peoria,  41  111.  502,  and  Palmer  v. 
O'Donnell,  15  111.  App.  324,  in  support  of  their  position. 

Secondly,  appellants  maintain  that  whatever  damage  may 
have  been  done  to  the  appellee  by  the  flowage  of  water  upon 
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liis  land,  was  not  caused  bj^  them  directly,  bat  was  canted 
by  the  wrongful  acts  of  their  co-defendant,  Lord,  in  which  acts 
they  did  not  participate  directly  or  indirectly.  That  the  acts 
done  by  them  were  only  the  remote  cause  of  the  drainage, 
and  that  they  are  in  no  wise  legally  responsible  to  appellee 
for  his  injuries,  if  he  received  any. 

These  are  tlio  points  upon  which  we  are  called  to  pass  in 
this  case. 

The  facts  in  the  case  are  very  little  disputed  and  seem  to 
be  clear,  and  as  the  case  was  tried  by  the  court,  and  no  prop- 
osition of  law  was  asked  to  be  held  by  the  court,  the  right- 
fulness or  wrongfulness  of  the  finding  of  the  court  must  be 
passed  wpon  by  us  as  a  question  of  the  weight  of  evidence. 

But  in  passing  upon  the  question  of  fact  it  will  be  necessary 
also  to  keep  in  mind  the  law  governing  in  a  case  like  this, 
so  that  we  may  be  able  to  see  the  bearing  the  evidence  may 
have,  at  the  same  time  giving  the  finding  of  the  court  below 
the  same  consideration  that  the  verdict  of  the  jury  would  be 
entitled  to  under  like  circumstances. 

As  to  the  fii*st  point  raised,  as  there  is  in  fact  no  distinctive 
law  questioji  raised,  we  can  not  say  tliat  the  weight  of  the  evi- 
dence would  so  far  preponderate  in  appellants'  favor  as  that 
the  verdict  should  be  set  aside.  We  can  not  say  that  it  is 
manifest  the  water  from  the  pond  drained  would  have  come 
through  the  ridge  cut  by  the  d;i*ain  in  question  in  a  state  of 
nature  as  seems  to  be  contended  by  appellants. 

But  as  wo  will  hereafter  show,  that  may  be  an  immaterial 
question  and  we  will  not  pursue  it  farther. 

The  situation  of  the  premises  are  about  as  follows,  as  near 
as  we  can  gather  it  from  the  evidence.  The  course  of  the 
Des  Plaines  Kiver  at  the  point  in  question  is  nearly  north  and 
south.  West  of  the  river  extend  the  river  bottoms  to  the 
bluffs;  on  these  bottoms  is  what  is  known  as  the  appellee's 
pasture  and  stone  quarry,  on  which  the  damage  is  said  to  have 
been  done  by  the  increased  flow  of  water  caused  by  appellants' 
ditches.  The  bottom  is  bordered  on  the  west  by  the  bluff, 
some  thirty  feet  high,  and  along  the  edge  of  this  bluff  runs 
the  Joliet  and  Chicago  wagon  road.     On  the  west  side  of  this 
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road,  fronting  east  and  overlooking  the  river  bottom,  are  Lord's 
house  and  barns,  the  barns  and  cow-yard  lying  south  of  the 
house.  A  ravine  begins  in  Loid's  field  back  of  his  house,  runs 
south,  turns  tJie  southwest  corner  of  his  barn-yard,  and  then 
runs  easterly  across  the  wagon  road  under  a  high  stone  culvert 
and  empties  into  the  river  bottoms  and  on  the  land  of  appellee. 
"West  of  this  road  and  barn-yard  lies  a  forty-acre  piece  of  tilled 
land,  bordered  on  the  west  by  a  hedge  fence  in  which  there  is 
a  gap.  This  gap  in  the  hedge  fence  was  the  terminus  of  thd 
tile  drain  cut  by  the  order  of  appellants.  The  gap  spoken  of 
is  southwest  from  Lord's  barn-yard  and  ravine  nearly  forty 
rods. 

The  Jolict  and  Chicago  road  follows  the  bluff,  though  not 
in  a  direct  line,  and  cuts  section  twenty-seven  so  that  at  Lord^s 
house  the  road  is  about  forty  rods  from  the  hedge  fence,  which 
fence  is  on  the  east  line  of  the  southwest  quarter  of  section 
twenty-seven.  It  is  on  the  half-section  line.  Korthwcst  from 
this  gap  in  the  fence  and  on  the  northwest  quarter  of  section 
twenty-seven  was  a  large  pond,  beginning  near  the  south  line 
of  the  northwest  quarter  of  section  twenty-seven  and  extend- 
ing north  and  turning  west  and  covering  tlie  highway  between 
sections  twenty-seven  and  twenty-eight.  Another  and  differ- 
ent highway  from  the  first  is  mentioned;  south  of  the  south 
end  of  this  pond  and  al)out  the  line  between  the  south- 
west quarter  and  the  northwest  quarler  is  a  sharp,  narrow 
ridge  of  land  several  feet  higher  than  the  pond.  This  pond 
covered  five  or  six  acres  and  had  rendered  the  west  j'oad  impas- 
sable for  many  years.  The  defendant.owned  the  westlialf  of  sec- 
tion twenty-seven,  on  which  the  pond  and  ridge  were  situate, 
and  also  the  forty  acres  east  of  the  hedge  fence  extending  to 
his  house  on  the  Joliet  and  Chicago  road.  The  apj^ellants, 
John  Davidson,  Richard  Reardan  and  Robert  Goudy,  were  the 
Highway  Commissioners  of  the  town.  In  1881  the  above 
named  Commissioners  of  Highways  of  Du  Page  Township  desir- 
ing to  drain  the  said  west  road  were  told  by  Lord  if  they  would 
lay  a  tile  southwesterly  from  the  pond  to  this  narrow  ridge  to 
the  gap  in  the  hedge  fence  above  mentioned,  he  would  take 
care  of  the  water  at  that  point.     In  pursuance  of  the   under- 
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Btanding  the  CommiBBionorB  laid  said  tile  from  the  pond 
through  this  ridge  to  the  gap  in  the  fence,  a  distance  of  some 
200  rods,  at  a  cost  of  $200. 

The  tile  emptied  at  the  gap  in  the  hcdp^e  fence  into  a 
trough  placed  there  nnder  the  end  of  the  tile.  Tho  water 
then  ran  there  for  some  time,  draining  the  pond  as  the  evidence 
shows,  and  the  overliow  of  the  trough  ran  south  ah>ng  the 
hedge  fence  to  a  school  house  some  distance  away  and  into  a 
depression  that  carried  it  into  the  Lilly  Cache  Kiver  and  thcnco 
into  the  Da  Page  Biver.  and  the  water  did  not  run  onto  tho 
appellee's  land  at  all. 

Afterward  the  defendant  Lord  cut  a  ditch  and  laid  a  tile 
drain  connecting  with  this  tile  at  said  gap  in  tho  hedge  fence 
and  carried  it  from  that  point  east  and  a  little  north  across  the 
forty-acre  tract  mentioned  and  emptied  the  water  into  said 
ravine  at  the  barn  yard,  where  it  was  carried  down  the  ravine 
across  the  Joliet  and  Chicago  road  and  fell  down  tho  bhiif  on 
to  the  river  bottom  and  ran  upon  appellee's  land,  and  for  the 
damages  occasioned  by  this  overflow  this  suit  is  brought 

Had  it  not  been  for  the  tile  drain  laid  by  Lord  without  any 
privity  or  encouragement  on  the  part  of  appellants,  this  draina^re, 
as  clearly  appears  from  tho  evidence,  as  we  think,  would  not 
have  occurred. 

When  the  tile  drain  had  been  completed  no  damage  had  been 
done  and  nothing  done  by  means  of  wliicli  any  damage  could 
accrue  to  appolloo  ;  up  to  that  point  no  cause  of  action  could 
accrue  to  appellee.  Unless  appellants  were  in  some  way  privy 
to  the  act  of  extending  the  drain  no  fault  could  in  any  sense  be 
attributed  to  them. 

The  direct  cause  of  the  damage  was  the  extension  of  the 
drain  by  Lord.  The  fact  that  Lord  told  appellants  that  he 
would  take  care  of  the  water  at  the  hedge  fence  could  not  bo 
construed  into  proof  that  Lord  agreed  to  take  it  in  the  course 
he  did.  It  would  rather  be  supposed  that  the  latter  would  take 
it  down  the  hedge  fence  where  it  naturally  ran  and  where  it 
would  do  no  damage  to  any  one,  than  that  he  would  take  care  of 
it  in  such  a  manner  as  to  injure  the  appellee.  The  appellants 
neither  aided,  encouraged,  nor  advised  Lord  to  dig  the  ditch 


Second  District — May  Term,  1886.       617 

Davidfon  v.  Sprag^ue. 

as  he  did.  Thay  did  not  kn'>\v  tint  ho  contemplated  it. 
That  the  water  ran  off  south  from  the  point  of  the  gap  in 
the  hedge  fenco  and  did  not  run  iijwn  appellee's  land  appears 
to  be  abundantly  established  by  the  te5*tirnony  of  apj^ellant 
Davidson,  Peter  Ward,  Kirkham,  S.  J.  Williams  and  Charles 
Found. 

The  appellee  claims  in  his  brief  that  in  consequence  of  the 
agreement  that  Lord  would  take  care  of  the  water  at  the 
hedge  fence  they  were  equally  liable  with  Lord.  That  it  was 
their  duty  to  see  that  Lord  carried  out  the  agreement  so  as 
not  to  injure  appellee.  We  think  this  is  not  a  legitimate 
deduction  fi-om  the  facts  proven. 

It  made  no  difference  to  appellants  where  Lord  took  the 
water.  After  their  tile  was  laid  to  the  hedge  fence  the  road 
was  perfectly  drained  and  they  had  no  need  for  the  extension 
of  tlie  tile  drain.  It  was  not  at  their  request  or  even  for 
their  benefit  that  it  was  extended.  It  was  wliolly  for  Lord's 
benefit  And  the  fact  that  the  digging  of  the  ditch  by  appel- 
lant gave  Lord  an  opportunity  to  do  mischief  could  in  no 
legal  sense  make  their  acts  the  proximate  cause  of  the  injui-y. 
Lord's  act  was  the  cause,  not  theirs.  We  find  no  evidence  in 
the  record  to  show  that  the  water  from  the  pond  at  the  west 
road  could  have  reached  appellee's  land  .without  the  Lord 
tile  drain.  When  the  witnesses  for  appellee  speak  of  the 
water  from  the  pond  running  onto  his  land  they  all  appear 
to  have  in  mind  the  fact  of  the  existence  of  the  Lord  drain  as 
well  as  the  other. 

The  evidence  fails  to  connect  appellant  with  acts  that  caused 
the  damage  to  appellee's  land,  and  for  this  reason  the  judg- 
ment of  the  court  below  is  reversed  and  tiie  cause  remanded. 

lieversed  and  remanded. 
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Ezra  H.  Stewart  et  al. 

V. 

111 5841  'Frank  Fellows  et  al. 

Equitable  Mortgage — Evidence — Decree  Sustained, 

Upon  appeal  from  a  decree  in  equity,  declarinf?  a  lien  in  the  nature  of  an 
equitable  mortgage  on  a  lot  in  favor  of  certain  execnlors,  it  is  held:  That 
1h3  evidence  though  conflicting  supports  the  decree,  the  evidence  of  one  of 
the  appellants  being  untrustworthy  because  contradicted  by  statements 
made  by  him  under  oath  in  certain  collateral  proceeding 

[Opinion  filed  Deocml)er  11,  1886.] 
Appeal  from  the  Circuit  Court  of  Will  County. 
Messrs.  Haley  &  O^Donkkll,  for  appcllauts. 
Messrs.  Olin  &  Phelps,  for  appellees. 

Lacey.  J.  On  October  12,  1870,  the  appellant,  Ezra  IL 
Stewart,  entered  into  a  contract  of  purchase  at  vendue  with 
one  David  Ilicliards,  as  vendor,  for  a  deed  of  conveyance  for 
S.  i  lot  8  in  Richards'  Subdivision  of  blocks  13  and  14  of 
Canal  Trustees'  Subdivision  of  the  W.  J,  Sec.  No.  15,  in  Wilj 
County,  for  $500,  payable  in  four  years  after  date  with  inter- 
est at  ten  percent,  per  annum,  payable  annually,  in  which  con- 
tract prom[)t  payment  was  made  an  essential  thereof,  the  said 
Stewart  on  the  same  day  executing  his  promissory  note  there- 
for, due  in  four  years  from  date.  Thereupon  Stewart  took 
possession  of  the  real  estate  and  built  a  hou-  e  on  it.  On  Febru- 
ary 7, 1873,  the  said  Stewart  assigned  his  duplicate  contract  of 
purchase  to  one  George  M.  Leonard,  eighteen  or  twenty 
months  before  the  deed  would  be  due  thereon,  which  assign- 
ment was  without  any  consideration,  tlie  said  Leonard  tiien 
holding  the  same  in  trust  for  Stewart. 

On  October  13,  1874,  some  eighteen  months  thereafter,  said 
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Bicbards  and  wife,  for  the  express  consideration  of  $550,  ex- 
ecuted to  said  Leonard  a  deed  of  conveyance  of  the  said  real 
estate  and  delivered  the  said  deed  together  with  the  said  $500 
note  given  by  said  Stewart  to  said  Richards  for  the  purchase 
money. 

It  further  appears  that  one  E.  C.  Follows  advanced  the 
$550  to  Leonard  for  the  purpose  of  paying  Richards  for 
the  real  estate,  unless  the  theory  of  appellants  be  true  that 
Stewart  himself  furnished  the  mone3^  It  .further  apj^ears  that 
Leonard  died  before  Fellows  and  devised  to  him  this  real 
estate  or  his  interest  in  it,  or  in  case  his  lien  be  paid  off,  the 
money  in  lieu  thereof.  Fellows  afterward  died  and  both  the 
executora  of  said  Leonard  and  Fellows  are  parties  complainant 
and  appellees  herein.  On  June  2,  1875,  said  Leonard  made 
and  placed  in  escrow  a  deed  for  the  said  real  estate  in  which 
deed  the  appellant  Laura  D.  Stewart,  wife  of  said  Ezra  D. 
Stewart,  appeared  as  grantee,  and  placed  it  in  the  hands  of  one 
Wagoner,  book-keeper  of  the  First  National  Bank  of  Joliet,  to 
be  delivered  to  the  grantee  named  therein  in  case  of  his  death. 
On  September  6,  1875,  said  Leonard  in  his  last  illnoss  had  his 
will  written  and  executed  it,  in  and  by  which  he  devised  the 
said  real  estate  to  his  father-in-law.  Fellows,  but  provided,  in 
case  Stewart  would  make  the  payment  due  on  it  within  one 
year  from  the  probate  of  the  will,  then  Fellows  should  convey 
said  real  estate  to  Stewart.     Leonard  died  September  7,  1875. 

On  April  8,  1876,  the  appellant  Laura  D.  Stewart  replevied* 
the  said  deed  from  the  possession  of  said  bank  where  it  was 
held  in  escrow  and  immediately  had  the  same  I'ccorded. 

Now,  this  suit  is  brought  by  bill  in  equity  by  appellees 
against  appellants  seeking  to  foreclose  the  equitable  lien  of 
Fellows'  executors  on  the  said  real  estate  for  the  amount  of 
the  note  and  interest,  claiming  that  the  former  hold  an  equita- 
ble mortgage  on  the  said  real  estate  for  the  amount  of  the  note 
and  interest.  The  court  below  found  in  favor  of  appellees, 
and  decreed  a  lien  on  the  real  estate  in  question  to  the  amount 
of  $1,048,  the  amount  of  the  $500  Richards  note  and  interest, 
from  which  decree  this  appeal  is  taken.  There  are  two  other 
notes  held  by  said  Fellows  in  his  lifetime  now  claimed  by  his 
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executors  to  be  a  lien  on  eaid  real  estate,  but  we  think  not 
seriously,  one  for  $400,  given  by  said  Ezra  IL  Stewart  to  him 
December  30, 1871,  and  one  for  $80,  given  by  same  jarty  June 
30,  1872.  Stewart  contends  that  he  furnished  the  money  to 
Leonard  with  which  the  latter  paid  Richards  for  the  real  estate 
in  question,  and  that  Leonard  was  a  mere  accommodation 
holder  of  the  title  for  the  benefit  of  Stewart,  and  he  points  to 
the  directions  accompanying  the  deposit  of  the  deed  with  the 
bank  in  escrow  as  strong,  if  not  conclusive,  proof  that  his  claim 
is  correct,  and  that  nothing  remained  due  on  the  purchase 
price  of  the  land.  On  the  proper  determination  of  this  con- 
toution  between  the  parties  the  decision  in  this  case  hinges. 

If  Stewart  furnished  this  money  to  Leonard  to  pay  oif  the 
Richards  claim,  that  would  forever  end  the  matter ;  but  on  the 
other  hand,  if  Leonard  furnished  the  money,  either  his  own 
or  Fellows',  and  paid  it  to  Richards  and  took  the  note  and 
received  the  deed  from  the  latter  to  himself,  he  would  stand 
in  the  same  relation  to  appellants  as  Richards  did  originally. 
It  would  not  make  any  difference  about  the  assignment  of  the 
contract  by  Stewart  to  liim  before  that  time.  Whether  he 
held  the  contract  in  trust  or  not  he  would  still  hold  the  real 
estate  in  trust  for  Stewart  after  it  was  deeded  to  him  by  Rich- 
ards; but  charged  with  the  payment  of  the  Richards  note 
which  he  had  taken  up  and  the  title  could  not  be  forced  from 
him  by  any  one  until  this  lien  was  discharged.  And  if,  under 
such  circumstances,  Laura  D.  got  possession  of  the  deed  by 
replevin,  the  lien  could  not  be  divested  by  such  means. 

We  have  given  the  evidence  careful  consideration  and  have 
come  to  the  conclusion  that  the  court  below  committed  no 
error  in  finding  that  the  appellant  did  not  furnish  the  money  to 
Leonard  to  pay  Richards,  and  that  he  had  not  paid  tlie  amount 
since. 

We  do  not  deem  it  necessary  to  examine  the  evidence  in 
detail  as  it  would  serve  no  good  purpose.  But  in  general  wo 
may  say  the  Richards  note,  taken  up  by  Leonard  and  still  in 
possession  of  appellants,  is  of  itself  prima yacie  evidence  that 
it  was  still  due  and  unpaid.  This  is  supported  also  by  the 
admissions  of  Stewart  to  various  persons  and  other  surround- 
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ing  circumstances.  The  main  evidence  relied  on  by  appellants 
to  rebut  this  evidence  is  the  testimony  of  Stewart  himself. 
According  to  his  testimony,  if  it  is  entitled  to  credit,  he  fur- 
nished the  money  to  Leonard  to  pay  Richards  for  the  land  and 
Leonard  furnished  no  money  of  his  own. 

But  the  weight  of  his  evidence  is  very  much  imi>aired  if 
not  entirely  destroyed  by  his  various  contradictory  statements 
previously  made  by  him  under  oath. 

Leonard  liaying  died  on  Septeniber  7,  1875,  appellant  Ezra 
H.  Stewart  filed  his  cross-bill  in  the  C.rcuit  Court  of  Will 
County  in  chancery  under  oath,  in  which  he  avers  that  Leon- 
ard and  not  himself  furnished  the  money  to  pay  the  Richards 
claim  and  that  by  agreement  with  Leonard  the  latter  was  to 
and  did  receive  such  deed  for  the  real  estate  in  question  to 
hold  as  security  for  the  money  advanced.  On  May  31,  1878, 
he  also  filed  his  schedule  of  liabilities  in  bankruptcy  under  oath, 
in  which  he  states  that  his  indebtedness  to  the  estates  of 
Leonard  and  Fellows  in  the  sum  of  $1,400  for  money  loaned. 
This  could  not  have  been  true  unless  the  note  in  question  was 
due  as  is  claimed  by  appellees. 

The  suggestion  that  the  appellant  Ezra  IL  Stewart  took 
these  several  oaths  inadvertently  we  do  not  consider  a  satis- 
factory explanation.  "We  can  giv<3  his  testimony  but  little  if 
any  credit,  not  enough  to  overcome  that  produced  by  appel- 
lees even  when  coupled  with  the  other  circumstances  favoring 
appellants'  side  of  the  case. 

Finding  no  error  in  the  record  the  decree  of  the  court  below 
is  afiSirmed. 

Decree  affirmed. 
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City  of  Joliet 

V. 

Helena  Gerbeb. 

Municipal    Corporations — Dtfeetive     Sidewalka — Pergonal   Inj 
Liability — Notice  qf  Defects. 

Where  the  evidence,  in  an  action  against  a  mnnicipal  corporation  for 
injuricB  ref^ulting  from  a  defective  sidewalk,  fails  to  show  that  the  munici- 
pal authorities  had  notice  of  the  defect  complained  of,  or  such  circumstances 
as  that  they  in  the  exercise  of  a  reasonable  diligence  should  have  known  of 
such  defect,  the  defendant  will  not  be  liable  to  the  person  injured* 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon- 
DoBBAircE  DiBELL,  Judgo,  presiding. 

Mr.  Fred.  Bbnkitt,  for  appellant 

Mr.  J.  L.  O'DoNNELL,  for  appellee. 

Where  a  sidewalk  is  in  such  a  condition  merely  by  reason  of 
age  or  decay  that  it  is  likely  to  be  dangerous,  and  a  plank 
therein  causes  an  accident,  no  knowledge  on  the  i)art  of  the 
city  of  the  looseness  of  that  particular  plank  need  be  shown. 
The  city  will  be  chargeable  with  knowledge  of  its  general 
condition.  Weisenburg  v.  City  of  Appleton,  26  Wis.  56; 
Sherwood  v.  Dist  Columbia,  3  Mackey,  276. 

Welch,  J.  This  was  an  action  on  the  case  brought  by 
appellee  against  appellant  to  recover  for  injuries  received  by 
reason  of  a  defective  sidewalk.  The  declaration  contains  two 
counts  averring  that  the  appellant  permitted  and  suffered  a 
certain  sidewalk  on  the  west  side  of  Chicago  Street  to  become 
dangerous  and  that  the  appellee,  in  the  exercise  of  ordinary 
care,  while  walking  along  and  over  said  sidewalk  fell  through 
and  upon  said  sidewalk  and  her  right  leg  and  right  arm  were 
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injured.  The  second  connt  avers  that  by  reason  of  the  injuries 
sustained  she  was  hindered  and  prevented  f rqm  prosecuting 
her  ordinary  avocations  and  suffered  great  anguish  of  body 
and  mind  to  her  damage,  etc.  Plea  of  not  guilty.  Trial,  ver- 
dict for  appellee  assessing  her  damages  at  $500.  Motion  for 
new  trial,  motion  oveiTuled,  judgment  on  the  verdict,  from 
which  this  appeal  is  taken.  Various  errors  are  assigned,  In 
the  view  we  take  of  this  case  we  shall  only  notice  tlie  sixth 
eiTor  assigned,  that  the  verdict  is  contrary  to  the  law  and  the 
evidence. 

On  the  25th  day  of  June,  1884,  as  the  appellee  was  return- 
ing home  in  front  of  Mr.  Adler's  lot  at  the  northeast  corner 
of  Chicago  and  DeKalb  Streets,  she  fell  on  the  sidewalk.  As 
she  states,  she  *'went  down  with  the  plank;  just  the  right 
limb  went  down  ;  the  plank  did  not  break."  •  Her  husband 
was  walking  a  little  in  front  of  her ;  she  and  her  husband 
and  two  children  had  passed  over  that  walk  going  down  town 
some  two  hours  before.  Her  husband  states  that  when  they 
passed  over  it  going  down  town  "  it  was  all  right  at  that 
time,"  When  he  passed  over  the  walk  on  his  return  home 
the  plank,  he  states^  must  have  been  on  the  stringers ;  he  saw 
nothing  wrong  with  it ;  would  have  seen  it  certainly  if  it  had 
been  off  the  stringere;  the  plank  was  not  broken  ;  don't  know 
how  it  got  off  the  sti'ingers  and  got  down  in  the  hole  then, 
Mr.  Martin,  a  witness  for  appellee,  stated  on  his  examination 
in  chief  that  he  knew  the  sidewalk ;  that  some  of  the  planks 
were  loose  prior  to  the  appellee  being  hurt — he  thinks  it  was 
in  April  or  May  that  they  were  loose.  On  cross-examination 
he  says:  ^'I  do  not  mean  to  say  that  in  tlie  month  of  May, 
1884,  that  there  were  any  loose  planks  there,  did  not  notice 
tliem  in  particular." 

Fanning,  a  witness  for  appellee,  says :  "Know  the  vacant 
lot  on  DeKalb  and  Chicago  Streets.  The  sidewalk  was  repaired 
about  a  couple  of  years  ago.  I  noticed  it  every  time  I  walked 
down  town,  once  or  twice  a  day.  There  were  places  on  Chicago 
Street  worse,  and  some  a  good  deal  better.  Some  of  the 
planks  were  not  well  secured.  In  1884  there  had  been  some 
planks  loose.     Could  not  say  how  long  before  Jime  as  to  their 
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being  loose."  On  cross-examination  he  says:  "I  noticed  only 
one  loose;  it  was  five  or  six  planks  from  DeKalb  Street;  re- 
membered that  in  June,  1884,  there  was  first  one  plank  five  or 
six  planks  from  the  sonth  end  that  was  loose  at  one  end." 

Ryan,  witness  for  appellant,  says:  "I  know  the  sidewalk  in 
front  of  the  Adler  lot;  consider  it  in  fair  condition;  passed  over 
it  from  two  to  thirty  times  a  week;  before  and  up  to  the  time 
Mi*s.  Gerber  was  hurt  I  passed  over  the  walk  four  times  a  day; 
I  did  not  see  any  loose  planks  in  the  walk." 

Adler,  witness  for  appellant, says :  "My  fatlier  owns  the 
lot  at  the  corner;  always  kept  an  eye  on  the  walk  and  if  there 
was  need  repaired  the  sidewalk;  prior  to  the  time  Mrs.  Gerber 
was  hurt  the  condition  was  pretty  good;  I  did  not  discover  any 
loose  planks;  walked  over  it  and  saw  it  frequently."  Collins, 
Furlong,  Murphy  and  Mun*ay  state  that  they  had  passed  over 
the  sidewalk  frequently  and  never  saw  anything  the  matter 
with  it.  This  was  all  tlie  evidence  as  to  the  condition  of  the 
walk.  In  our  view  the  evidence  fails  to  show  that  the  city 
authorities  had  notice  tliat  the  plank  was  loose,  or  that  the  con- 
dition of  the  sidewalk  was  such  that  in  the  exercise  of  a  reasona- 
ble diligence  it  should  have  known  that  it  was  loose.  Most  of 
the  witnesses  had  passed  over  tlio  sidewalk  daily  and  had  not 
discovered  any  loose  planks.  The  appellee  and  her  husband 
had  passed  over  it  about  two  hours  before  the  injury.  He 
states  he  saw  nothing  wrong  witli  it.  Fanning  says  he  saw  one 
plank  loose  at  one  end  in  June,  whether  it  was  before  or  after 
the  injury  is  not  stated.  No  notice  of  any  defect  in  the  side- 
walk was  ever  given  to  those  of  appellant's  agents  who  had 
charge  of  streets  and  sidewalks.  As  held  in  City  of  Chi- 
cago  V.  Margaret  Murphy,  84  111.  224,  *•  When  the  evidence 
fails  to  show  that  tlio  city  authorities  had  notice  that  the  plank 
was  loose,  or  such  circamstances  as  that  they  in  the  exercise  of 
a  reasonable  diligence  should  have  known  it  was  loose,  the  city 
will  not  be  liable  to  the  person  injured." 

We  hold  that  no  recovery  for  the  appellee  could  be  sus- 
tained under  the  law  and  facts  in  this  case. 

Jvdgment  reversed. 
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Lab  AN  Agney 
John  Strohecker, 

Lindlord  and  Tenant — Irregular  Distress  Warrant — Acquiescence — 
Instructions — Costs — Order  to  Return  Property, 

In  a  proceeding  claimed  to  be  by  distress,  it  is  held:  That  the  distress 
warrant  which  authorized  the  bailiff  to  take  the  landlord's  grain  rent  was 
an  irrpgular  and  illegal  way  of  compelling  the  tenant  to  make  a  division 
according  to  the  lease  as  claimed  by  the  landlord;  that  the  proceedings 
under  the  warrant  with  the  acquiescence  of  th*  defendant  amount  to  full 
satisfaction  of  the  plaintiff's  claims:  that  the  verdict  for  the  defendant  was 
proper;  that  said  verdict  should  not  be  disturbed  on  account  of  any  irregu- 
larities containad  in  the  instructions;  that  the  plaintiff  was  not  entitled  to 
costs;  and  that  the  court  erred  in  ordering  a  return^  of  the  property  taken 
under  the  pretended  distress  proceedings. 

[Opinion  filed  December  11, 1886.] 

Appeal  from  the  Circuit  Court  of  Stephenson  County;  the 
Hon.  William  Brown,  Jud^e,  presiding. 

Messrs.  U.  D.  Meacham  and  Leokabd  Stockopf,  for  ap- 
pellant 

Messrs.  James  I.  Nefp  and  J.  H.  Stearns,  for  appellee. 

Lacey,  J.  This  was  a  ^uit  claimed  to  be  a  distress  proceed- 
ing in  favor  of  appellant  against  appellee,  the  verdict  of  the 
jury  being  in  favor  of  appellee. 

On  the  28th  day  of  May,  1884,  appellant  became  the  pur- 
chaser by  warranty  deed  from  the  owner,  Samuel  DifBn- 
baugh,  of  a  certain  quarter  section  of  land  in  said  Stephenson 
County,  At  the  time  of  said  purchase  the  appellee  was  in  pos- 
session of  it  and  had  been  for  a  year  at  least  under  a  certain 
contract  for  rent  from  DifHnbaugh,  his  lease  continuing  for 
the  year  1884.     The  contract  was  verbal,  and  as  testified  to  by 

Vol.  XXI  40 
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John  DIffinbaugh,  agent  for  Samuel  DifRnbangh,  was  that  ap- 
jHillee  was  to  pay  for  the  last  year  he  lived  on  the  place  one- 
third  of  all  the  small  grain  and  cora;  no  agreement  as  to  the 
delivery  of  the  grain  except  such  corn  as  was  wanted  for  feed 
was  to  be  delivered  when  he,  witness,  wanted  it.  Appellee 
was  for  that  year  to  have  all  the  hay  and  ap)>les  and  DIffin- 
baugh never  had  any  potatoes.  To  the  same  effect  is  the  te.«- 
timony  of  Isaiah  Best,  who  sold  the  farm  to  appellant,  and  as 
Best  swears,  appellant  was  to  take  the  land  and  accept  appellee 
as  his  tenant  the  same  as  Diffinbaugh  had  rented  it  to  appellee. 

Appellant  however  claimed  and  introduced  evidence  tend- 
ing to  show  that  appellee  was  to  pay  also  one-lialf  of  the  hay 
and  apples  and  one-third  of  the  potatoes.  So  far  as  it  is  nec- 
essary to  sustain  the  verdict  of  the  jury  in  this  case,  we  are 
satisfied  that  the  jury  w^ere  justified  in  finding  with  ap|  e'- 
lee  on  his  contention  as  to  the  terms  of  his  renting  from  Dif- 
finbaugh. 

On  the  9th  of  August,  1884,  appellee  threshed  a  portion  of 
the  small  grain,  oats  and  barley.  It  appears  to  be  fairly  estab- 
lished that  by  mutual  consent  between  appellee  and  appellant 
the  latter  received  and  took  away  his  full  one-third  portion  of 
the  grain  threshed  at  that  time,  and  this  would  amount  to  an 
attornment  on  the  part  of  appellee  to  appellant  of  his  alle- 
giance as  tenant  to  the  latter.  On  the  20th  of  October,  1884, 
the  appellee  threshed  a  portion  of  the  remainder  of  the  small 
grain,  when  appellant's  two  boys  went  to  receive  the  balance 
of  the  rent,  but  being  refused  admittance  or  the  privilege  of 
taking  appellant's  share  they  went  back  home  and  informed 
their  father  of  the  circumstances,  aifd  then  went  to  town  and 
got  a  distress  warrant  and  gave  it  to  Frederick  Baker,  the 
Deputy  Sheriff,  who  went  with  tlie  appellant  and  his  two  boys 
to  the  premises  in  question  where  the  threshing  was  going  on. 
Appellee  said  he  did  not  want  the  Agneys  to  come  on  the 
place.  Appellant  said  he  had  come  foi'his  share  of  the  gi-ain. 
Appellee  said  they  had  nothing  there  and  inquired  if  Baker  had 
a  warrant  and  was  told  he  had  not  Then  appellee  said,  "Drive 
them  off  the  place."  Appellee's  boys  then  attacked  the  Agneys 
when  Baker  commanded  the  peace,  and  asked  for  the  distress 
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warrant  which  was  handed  him,  and  Baker  read  it  to  appellee, 
when  the  latter  left  the  premises  to  go  to  Freeport.  Before 
the  distress  was  levied  one  load  of  oats  and  another  load,  part 
of  oats  and  part  of  wheat,  had  been  delivered  to  Jerome  Fje 
at  EIroy  in  appellee's  name,  but  was  afterward  transferred 
to  the  jSheriflf,  Stewart.  This  was  done  by  the  order  of  Baker 
and  appellee.  There  were  sixty-five  bushels  of  oats  and 
twenty-seven  bushels  of  wheat  The  balance  of  the  one- 
third  of  the  grain  was  hauled  in  the  name  of  Wm.  Stewart, 
the  Sheriff,  in  November.  The  firstgrain  hauled  to  Elroy  had 
been  set  apart  by  appellee  as  the  one-third  for  rent,  as  far  as 
the  threshing  had  then  proceeded,  but  intended  for  delivery 
to  Dlffinbangh,  the  original  landlord. 

Appellant,  at  the  time  the  distress  warrant  was  read,  told 
appellee  that  if  he  would  let  hingi  have  his  share  that  he  would 
pay  all  the  costs. 

The  distress  warrant  issued  in  this  case  was  peculiar.  It  was 
not  a  distress  warrant  under  the  statute  authorizing  the  .bailiff 
to  distrain  for  the  value  of  the  portion  of  the  grain  coming  to 
appellant  by  virtue  of  the  lease,  but  was  in  the  nature  of  an 
order  to  Baker,  the  bailiff,  to  force  a  division  of  the  grain 
and*  to  take  and  deliver  to  appellant  his  share  claimed  to  be 
due  him  Under  the  lease.  The  warrant  authorized  the  bailiff 
to  distrain  the  goods  and  chattels  of  appellee  wherever  found 
in  the  said  county — that  is  to  say,  one-third  of  the  wheat,  oats, 
corn  and  potatoes,  and  one-half  of  the  apples  and  hay  grown 
on  the  premises  in  question.  This  was  all  there  was  of  the 
waiTant.  The  bailiff,  then  simply  acting  as  intermediator,  pro- 
ceeded in  the  matter  in  exact  accordance  with  the  authority, 
and  by  arrangement  with  appellee  selected  out  the  one-third  of 
the  grain,  and  delivered  it  over  to  appellant.  He,  as  he  says, 
got  his  share  of  the  wheat  and  oats  and  sold  it.  The  forty  acres 
of  com  was  divided  by  the  bailiff  and  appellee  and  a  man  hired 
by  the  bailiff,  but  paid  by  appellee,  to  gather  the  corn  and  haul  it 
to  appellant  who  received  his  one-third  of  it  and  fed  it  up  to 
his  stock.  One-half  the  hay  was  divided  and  set  apart  for 
appellant  and  fenced  by  appellee  for  the  appellant  at  the  bail- 
iff's  request,  and  a  portion  taken  by  the  appellant,  and  the 
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remainder  might  have  been  received  if  he  had  seen  proper  to 
take  it.  The  potatoes  were  dug  and  one-third  left  on  the 
ground  for  appellant  as  ordered  bj  the  bailiff  which  could 
have  been  taken  if  appellee  had  so  desired,  although  thej 
were  allowed  to  rut  Appellant  took  a  portion  of  the  apples, 
all,  as  far  as  the  evidence  shows,  that  he  desired.  This  was  in 
no  sense  a  proceeding  under  the  statute  to  enforce  the  payment 
of  the  rent  in  money  to  the  extent  of  the  value  of  the  grain 
rent  reserved,  but  was  an  irregular  and  illegal  way  of  com- 
]ielling  the  appellee  to  make  a  division  according  to  the  terms  of 
the  lease  as  appellant  claimed  it — in  other  words  to  compel  a 
s{)ecific  performance.  The  appellee,  altliough  he  was  not  com- 
pelled by  law  to  submit  to  this  manner  of  enforcing  the  pa^'- 
ment  of  the  rent,  submitted  and  acquiesced  in  the  demands  of 
the  appellant  and  his  agents,  the  Sheriff  and  Deputy  Sherilr, 
and  delivered  over  to  him  all  of  the  one-third  of  the  small 
grain  and  corn  which  was  received  and  enjoyed  by  him.  Wa 
hold  that  this  amounts  to  a  full  satisfaction  of  his  claim  so  far 
as  that  portion  of  the  rent  goes;  so  far  as  the  one-third  of  the 
|x>tatoe8  and  one-half  the  apples  and  hay  are  concerned,  we 
think  the  jury  were  justified  in  finding  that  they  were  received 
also,  and  further  if  not  received,  that  appellee  did  not  owe 
that  portion  of  the  rent  claimed  in  accordance  with  the  lea^e 
with  Diffinbaugh.  It  therefore  appeara  that  the  claim  of  the 
appellant  had  become  fully  satisfied  before  the  suit  was  called 
np  for  ti*ial,  and  before  the  warrant  had  been  charged  so  as  to 
make  it  a  proceeding  in  distress  under  the  statute. 

The  jury  no  doubt  found  in  rendering  their  verdict  that  ibe 
appellee  owed  no  rent  to  appellant  as  far  at  least  as  the  grain 
was  concerned,  and  that  it  had  been  fully  satisfied  by  being  de- 
livered to  appellaTit  and  by  his  receiving  it  as  such  one-third 
and  making  use  of  it.  That  he  had  received  full  satisfaction 
of  his  claim  and  there  was  nothing  remaining  upon  which  he 
could  rightfully  claim  a  recovery.  Having  received  full  saL 
isfaction  for  his  claim  for  rent  in  the  manner  provided  in  the 
lease,  he  could  not  recover.  Having  ti*eated  the  lease  as  still 
in  force  during  all  the  irregular  proceedings  and  claiming  the 
right  to  receive  the  rent  in  kind,  and  so  receiving  it  and  mak- 
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• 
ing  use  of  it,  he  can  not  now  be  allowed  to  recover  for  the 

vahie  of  it.  The  court  allowed  an  amendment  to  be  made  in 
the  warrant  so  as  to  allow  a  recovery  for  the  value  of  the 
grain  reserved  as  rent,  on  the  terms  that  appellant  pay  all  the 
costs  of  that  term  up  to  that  time.  His  cause  of  action  hav- 
ing been  extinguished  as  we  have  shown,  there  was  nothing 
left  for  the  jury  to  do  except  to  find  a  verdict  for  the  appellee, 
which  they  did.  The  appellant  takes  exceptions  to  appellee's 
1st,  2d,  3d,  4th,  5th,  6th  and  7th  given  instructions.  We 
have  examined  these  instructions  and  think  that  while  some  of 
them  may  be  erroneous  on  some  questions  of  law  and  raise 
]>erhaps  immaterial  issues,  yet  the  evidence  is  quite  clear  and 
without  serious  contradiction  on  the  vital  questions  in  the 
case,  and  we  do  not  feel  authorized  to  disturb  the  very  just  ver- 
dict in  this  case  on  such  grounds.  There  was  only  the  matter 
of  costs  involved  and  the  appellant  having  by  his  acts  in  receiv- 
ing the  rent  on  the  basis  of  the  lease  extinguished  his  cause 
of  action,  could  not  recover  costs.  Skinner  v.  Jones,  4  Scam. 
193;  Baker  v.  Pratt,  15  111.  668. 

The  court,  however,  committed  one  error,  and  that  was  in 
ordering  the  appellant  to  return  the  property  distrained  or 
taken  tinder  the  pretended  distress  proceedings. 

The  distress  proceedings  were  irregular  in  not  conforming 
to  the  statute.  The  rent  having  been  paid  in  full  in  kind  by 
the  consent  of  the  appellee,  he  is  not  entitled  to  a  return. 
There  is  nothing  more  to  settle  between  these  parties,  and  the 
appellant  should  not  be  compelled  to  return  the  property. 

The  order  for  the  return  of  the  property  to  appellee  is 
therefore  reversed  and  the  judgment  in  all  other  respects 
affirmed. 

The  order  of  return  of  the  court  below  being  reversed,  the 
costs  of  this  coart  should  be  assessed  against  appellee,  which 
is  so  done. 

Judgment  affirmed  except  order  of  return  of  property  to  ap- 
pellee,  which  is  reversed. 
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Peter  V.  Lowe 

V. 

Henry  Ravens. 

Practice — Conflict  of  Evidence — Exclusive  Bight  qfJuty. 

1.  Where  the  evidence  is  conflicting  the  jury  have  the  exclusive  right  to 
pass  upon  and  determine  its  weight  and  to  find  the  facts. 

2.  This  court  will  not  interfere  with  the  verdict  of  the  jury  when  it  is 
not  clearly  against  the  weight  of  the  evidence  and  it  does  not  appear  to 
have  been  prompted  by  passion,  prejudicei  or  misapprehension  of  the 
evidence. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County ;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Kichabdson  Bros.,  for  appellant 

Mr.  C.  A.  Lake,  for  appellee. 

Welch,  J.  This  was  an  action  of  assumpsit  brought  by 
the  appellee  against  the  a])pellant  to  recover  for  exti-as  and  a 
balance  claimed  to  be  due  him  uj^on  a  contract  with  the  ap- 
])ellant,  whereby  the  ap))ellee  agreed  to  furnish  the  materials 
and  erect  for  the  appellant  a  house  and  barn,  for  which  ap- 
j)ellant  was  to  ]>ay  him  the  sum  of  $3,000.  Appellant  filed 
plea  of  general  issue,  set-off,  and  two  special  pleas  setting  up 
the  contract  and  alleging  a  breach  thereof  by  the  ap])ellee  as 
to  the  quality  of  materials  furnished  and  character  of  work 
done,  and  denying  that  appellee  furnished  any  exti'a  material 
or  work.  The  trial  of  the  issue  resulted  in  a  verdict  and 
judgment  for  the  appellee  for  the  sum  of  $400. 

We  have  examined  the  evidence,  and  find  it  very  conflict- 
ing. The  jury  under  the  law  have  the  exclusive  right  to  pass 
v\toUy  and  determine  the  weight  of  evidence  and  to  find  the 
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facts.  We  must  therefore  leave  the  question  of  credibility 
aud  the  worth  of  the  evidence  where  the  law  has  placed  it, 
with  the  jury.  We  can  not  say  that  the  verdict  in  this  case  is 
clearly  against  the  weight  of  evidence,  or  that  the  verdict  was 
prompted  by  passion,  prejudice,  or  a  misapprehension  of  the 
evidence.  While  we  might  have  been  better  satisfied  with 
the  verdict  the  other  way,  yet  under  the  law,  that  is  not  suffi- 
cient to  justify  us  in  disturbing  it.  Morgan  v.  Ryerson,  20  111. 
343  ;  Martin  v.  Ehrenfels,  24  111.  187  ;  PuUiam  v.  Ogle,  27 
111.  189  ;  Bishop  v.  Busse,  69  Bl.  403 ;  Baysinger  v.  The 
People,  116  111.  419.  We  find  no  error  in  the  law  as  given 
by  the  court 

Judgment  affirmed. 


German  Fire  Insurance  Company 

V. 

J.  J.  Carrow  et  al. 

Fire  Insurance— Location  of  Buildings — Change  in  Firm  Insured — Six 
Months*  Limitation — Adjustment  as  Waiver  qf  Objections — Agency — 
Ratification — Instructions. 

• 

1.  In  an  action  upon  a  policy  of  insurance,  wherein  the  defendant 
claims  that  the  policy  is  void  because  the  buildings  insured  were  not  en- 
tirely situated  on  the  plaintiff's  grounds,  und  because  of  a  change  in  the 
firm  insured,  and  that  the  action  is  barred  by  the  six  months*  limitation  in 
the  policy  contained,  it  is  held:  That  these  objections  are  met  by  an  ad- 
justment of  the  loss  made  by  an  independent  adjuster  whoee  acts  were  rati- 
fied by  the  defendant;  that  certain  customary  reservations  if  made  in  said 
settlement  could  not  affect  the  waiver  by  the  defendant  of  the  six  months' 
limitation  clause  of  the  policy;  that  defendant  is  estopped  by  the  knowledge 
of  its  agent  of  the  situation  of  the  buildings  and  the  change  in  the  firm 
insured ;  and  that  certain  objections  to  instructions  can  not  avail  the 
appellant. 

2.  The  law  does  not  favor  clauses  of  limitations  in  policies  of  insurance. 
They  are  strictly  construed  and  allowed  to  be  readily  waived. 

[Opinion  filed  December  11,  1886.] 
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Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
lion.  Alf£bd  Sample,  Judge,  presiding. 

Messrs.  Stevens,  Lee  &  Hoeton  and  Kay  &  EuAirs,  for 
appellant. 

French  was  not  an  agent  within  any  definition  of  agency 
contained  in  the  books.  McLean  was  a  mere  soliciting  agent; 
and  the  law  is  well  settled  that  a  party  who  is  merely  a  soliciting 
agent  for  insurance  can  not  bind  the  company  by  any  contracts 
or  agreements  that  he  may  make.  He  has  nothing  whatever 
to  do  with  the  adjustment  of,  or  settlement  for  loss.  Covenant 
Mut.  Benefit  Ass'n  v.  Conway,  10  III.  App.  348. 

An  agent  can  only  bind  a  company  by  acts  done  in  the  line 
in  which  he  is  usually  acting.  Hoffman  v.  John  Hancock 
Mut.  L.  Ins.  Co.,  5  Ins.  L.  J.  389. 

The  limitation  clause  was  certainly  a  reasonable  and  proper 
one,  and  pai*ties  having  insurance  are  supposed,  in  law,  to 
know  what  their  policy  contains.  The  law  supposes  every 
jierson  knows  what  provisions  and  conditions  his  policy  con- 
tains. Bishop  v.  Clay  F.  &  M.  Ins.  Co.,  11  Ins.  L.  J.  257; 
Davis  V.  Mass.  Mut.  L.  Ins.  Co.,  5  Ins.  L.  J.  736;  Fuller  v. 
Madison  Mut.  Ins.  Co.,  4  Ins.  L.  J.  482. 

The  knowledge  of  an  agent  that  the  conditions  of  a  policy 
have  been  violated,  even  though  lie  is  authorized  to  make  con- 
tracts binding  on  the  company,  or  even  the  knowledge  of  tlie 
officers  of  the  company,  will  not  waive  the  conditions  of  the 
policy  or  estop  the  company  if  defending  against  a  breach  of 
them.  English  v.  Franklin  F.  I.  Co.,  14  Ins.  L.  J.  877 ; 
Badielor  v.  Green  I.  Co.,  12  Ins.  L.  J.  813. 

Warranties,  whether  in  an  application  which  is  made  a  war- 
ranty or  in  the  policy  itself,  must  be  absolutely  true;  and  the 
warranty  fully  kept,  whether  material  to  the  risk  or  not. 
Graham  v.  F.  I.  Co.,  11  Ins.  L.  J.  64;  Commonwealth  M.  F.  I. 
Co.  V.  Huntinger,  10  Ins.  L.  J.  618. 

Mr.  T.  B.  Harris,  for  appellees. 

McLean,  the  agent  of  the  company,  having  full  knowledge 
of.  the  nature  of  the  title  of  Carrow,  Sewell  &  Co.  to  the  prop- 
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ertj  and  the  location  of  the  building,  and  having  himself, 
from  his  own  knowledge,  prepared  the  application,  the  policy 
is  not  rendered  void  by  reason  of  the  building  extending  on 
the  railroad  ground,  even  though  that  fact  is  not  stated  in  the 
application  or  policy,  there  being  no  fraudulent  misrepresen- 
tations. Andes  Ins.  Co.  v.  Fish,  71  111.  620 ;  Atlantic  Ins.  Co. 
V.Wright,  22  111.  462,  473 ;  H.  &  M.  Ins.  Co.  v.  Corneck,  24 
HI.  455,  461 ;  F.  &  M.  Ins.  Co,  v.  Chesnut,  50  111.  111. 

The  renewal  having  been  issued  upon  application  of  the 
new  firm,  and  paid  for  by  them  on  the  advice  of  the  agent  of 
the  company  that  'such  was  the  proper  way  to  do,  the  agent 
having  full  knowledge  of  the  change  in  the  firm,  the  renewal 
constitutes  a  new  and  valid  contract  of  insurance  with  the 
new  firm.  Peoria  F.  &  M.  Ins.  Co.  v.  Harvey,  34  111.  46  ; 
Hartford  Fire  Ins.  Co.  v.  Walsh,  54  111.  164. 

And  this  is  so  whether  the  agent  communicated  the  change 
or  not;  for  a  party  who  deals  with  an  agent  through  whom  he 
applies  for  and  obtains  a  policy,  has  a  right  to  presume  that 
such  material  facts  as  are  made  known  to  him  are  made  known 
to  his  principal,  and  when  policies  are  issued  with  full  knowl- 
edge of  such  facts  the  insured  is  to  suffer  no  prejudice  nor  are 
the  insurers  to  gain  any  advantage  by  insisting  uj)on  condi- 
tions which  it  would  be  dishonest  to  enforce.  May  on  Ins. 
2d  Ed.,  754 ;  Atlantic  Ins.  Co.  v.  Wright,  22  111.  462  ;  Keith 
V.  Globe  Ins.  Co.,  52  LI.  518;  Lycoming  Ins,  Co.  v.  Ward,  90 
111.  514 ;  Andes  Ins.  Co.  v.  Fish,  71  111.  620. 

The  conditions  in  a  policy  which  may  work  a  forfeiture  are 
to  be  most  strictly  construed  against  the  company.  May  on 
Ins.,  Sec.  175;  Aurora  F.  Ins.  Co.  v.  Eddy,  49  111.  106;  Com- 
mercial. Ins.  Co.  V.  Robinson,  64  111.  266. 

Courts  will  not  require  very  stringent  evidence  in  order  to 
defeat  its  application.  May  on  Ins.,  Sec.  488;  Eipley  v.  Astor 
Ins.  Co.,  17  How.  Pr.  444. 

And  waiver  is  question  of  fact  for  jury.     May  on  Ins.,  488. 

Mere  silence  may  be  evidence  of  waiver  to  go  to  jury.  Ibid.y 
and  authorities  there  cited. 

And  such  a  provision  is  waived  by  deterring  assured  from 
bringing  suit  by  holding  out  reasonable  hopes  of  adjustment 
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of  payment.  Peoria  M.  &  F.  Ins.  Co.  v.  Whitehall,  25  111. 
466,  475;  F.  &  M.  Ins.  Co.  v.  Chesnnt,  50 III.  Ill;  Derrick  v. 
Lamar  Ins.  Co.,  74  111.  404;  Home  Ins.  Co.  v.  Meyer,  93  111. 
271. 

The  adjustment  having  waived  and  abrogated  the  limitation 
condition  in  the  policy,  in  the  absence  of  fraud,  is  conclusive 
upon  the  company,  and  constitutes  a  cause  of  action  upon 
which  suit  may  be  brought  at  any  time  within  the  statutory 
limitation.  Illinois  Mut.  F.  Ins.  Co.  v.  Archdeacon,  82  111.  236; 
Farmers  &  M.  Ins.  Co.  v.  Chesnut,  50  III.  111. 

Lacey,  J.  This  suit  was  commenced  June  6,  1885,  in  the 
Circuit  Court  by  J.  J.  Carrow,  Ezra  Sewell,  Wm.  Potridge 
and  John  Hill,  comiK)sing  the  firm  of  Carrow,  Sewell  ife  Com- 
])any,  upon  a  policy  of  insurance  issued  by  appellant  do^ed 
February  1 J 1883.  The  policy  covered  an  ice  house  owned  by  ap- 
jKillees.  The  policy  was  issued  to  A.  B.  Carrow,  Sewell,  Hill 
and  Patterson  February  1,  1883.  A.  B.  Carrow  sold  and  con- 
veyed his  interest  in  the  property  to  J.  J.  Carrow  without 
notice  to  the  company,  and  on  the  6th  February,  1884,  the 
company  issued  renewal  receipts  to  Carrow,  Sewell  ife  Com- 
pany continuing  the  policy  in  force  for  one  year. 

The  property  was  destroyed  by  fire  May  28,  1884.  Wm. 
H.  McLean,  a  resident  of  Iroquois  County,  secured  the  insur- 
ance. Only  a  small  portion  of  the  building  extended  beyond 
the  lots  owned  by  the  insured  on  railroad  grounds. 

The  agent  who  secured  the  insurance  knew  that  a  portion 
of  the  building  extended  over  on  railroad  ground,  and  as  the 
agent  of  the  company,  he  examined  the  location  and  every- 
thing about  the  premises.  The  agent  of  the  company  was 
aware  that  the  firm  had  been  changed  at  the  time  of  the  re- 
newal. The  recovery  in  the  court  below  was  for  $927.33, 
the  amount  of  the  adjustment  and  interest  as  we  suppose. 

The  appellant  makes  the  foUowinsj  points  for  reversal : 

1st.  The  policy  is  void  beciiuse  the  buildings  insured  were 
not  entirely  situated  on  appellees'  grounds,  while  in  their  ap- 
])licatiun  for  insurance  they  represented  them  to  be  in  fee 
6im])le,  and  because  the  title  had  changed  by  conveyance  by  A. 
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B.  CaiTow  of  his  interest  to  other  members  of  the  last  named 
company  before  the  renewal. 

2d.  The  second  and  main  cause  urged  by  appellant  for  re. 
versa!  is  the  bar  of  six  months  limitation  contained  in  the 
policy  of  insurance,  which  limitation  required  the  suit  to  bo 
coipmenced  within  six  months  after  the  loss,  which  time  had 
expired  after  the  loss  and  before  the  suit  was  commenced. 

As  an  answer  to  these  objections  appellees  allege  that  the 
appellant,  by  its  authorized  agents  whose  acts  were  subse- 
quently ratified  by  it,  adjusted  the  loss  with  the  appellees  and 
fixed  it  at  the. sum  of  $866.66  by  agreement,  while  the  latter 
claimed  the  loss  sustained  to  be  $1,000,  the  full  amount  of  the 
policy.  Tliis  claim,  if  made  out,  would  be  a  good  answer  to 
both  the  above  objections  raised  by  appellant  F.  ife  M.  Ins. 
Co.  V.  Archdeacon,  82  HI.  286 ;  R  &  M.  Co.  v.  Chesnut,  50 
111.  114;  Andes  Ins.  Co.  v.  Fish,  71  111.  620 ;  Peoria  F.  &  M. 
Ins.  Co.  V.  Harvey,  34  111.  46. 

Was  the  evidence  sufficient  on  this  point  to  sustain  the  ver- 
dict of  the  jury  ?  We  are  inclined  to  think  it  was.  By  refer- 
ence to  the  appellant's  answer  filed  in  the  garnishee  proceed- 
ings in  favor  of  Carter  et  al.,  introduced  in  evidence,  it  will 
be  seen  the  appellant  expressly  admits  in  its  sworn  answer  that 
this  adjustment  was  made.  It  says  that  it  owed  on  this  policy 
$866.66,  payable  September  17,  1884,  if  the  fire  did  not  origi- 
nate by  any  act,  design  or  procurement  on  the  part  of  the 
insured  or  any  of  them,  or  in  consequence  of  any  fraud  or  evil 
practice  done  or  suffered  by  them,  and  nothing  has  been  done 
by  or  with  their  privity  or  consent  to  vitiate  the  conditions  of 
the  said  insui'ance  or  any  of  them  so  as  to  render  said  policy 
void. 

It  further  admits  that  the  loss  was  adjusted  July  15,  1884. 
In  his  testimony  Wagoner,  the  secretary  of  the  appellant,  tes- 
tified that  he  "received  the  proof  of  loss  that  French,  the  ad- 
justing agent,  had  made  out  on  the  17th  July,  1884.''  French 
did  not  use  the  blank  sent  to  Holden.  Our  company,  he  says, 
"accepted  it  as  a  measure  of  damages  under  the  policy,  in  a 
measure  as  an  adjustment  of  the  loss."  In  Wagoner's  letter 
of  May  30,  1885,  to  J.  C.  Turner,  of  Chicago,  attorney  for 
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appellees,  he  says,  while  at  the  same  time  denjing  liability: 
"After  the  fire  occm'red  Mr.  Wm.  B.  French,  who  is  an  inde- 
l)endent  adjuster  of  losses,  was  requested  to  adjust  this  loss, 
and  it  was  through  him  that  we  learned  of  the  above  irregu- 
larities," etc. 

The  j)roof  shows  by  several  witnesses  that  French  did  ad- 
just this  loss  and  agreed  to  that  amount,  and  that  he  wrote  to 
the  company  a  letter  conceraing  his  action,  which  it  did  not 
produce  on  the  trial.  It  might  from  all  this  evidence  be 
reasonably  inferred  by  the  jury  that  this  letter  stated  fully 
what  he  had  done  in  the  matter  of  adjustment,  and  that  it  was 
fully  informed  of  all  his  acts  and  doings.  Appellant's  ad- 
missions show  that  it  did  accept  the  adjustment  and  settle- 
ment. Such  notice  was  received  an  I  his  acts  ratified,  and  this 
was  as  effectual  to  bind  the  appellant  as  if  he  had  been  em- 
ployed to  make  this  adjustment  in  the  first  instance.  But 
admittins:  that  two  or  three  customarv  reservations  were  made 
in  such  settlemont  in  regard  to  points  of  defense  for  acts  that 
may  have  been  done  by  appellees,  which  they  accepted  in 
their  proof  of  loss  that  French  made  out  and  which  was  sent 
to  appellant,  it  could  make  no  difference  in  principle  as  to  the 
waiver  by  appellant  of  the  six  months  limitation  clause  in  the 
policy.  Even  in  case  of  unconditional  adjustment  of  the  loss 
where  the  assured  had  made  concealment  of  facts,  like  the  one 
mentioned  and  accepted,  a  defense  would  on  such  grounds  be 
illowable  with  or  without  the  reservations,  and  the  reservations 
would  only  confirm  existing  rights. 

The  fact  remains  that  after  the  adjustment  the  contract  was 
i  new  and  different  one  from  that  contained  in  the  policy,  and 
founded  on  a  valid  consideration,  the  taking  a  less  sum  by  the 
appellees  than  claimed  and  allowed  by  the  policy.  Under  such 
ciircumstances  only  the  general  Statute  of  Limitations  could 
be  interposed  as  a  defense.  The  law  does  not  favor  such 
clauses  of  limitation  in  policies  of  insurance,  and  they  are 
strictly  construed  and  are  allowed  to  be  readily  waived.  The 
settlement  would  be  a  valid  consideration  of  waiver  and  the 
count  in  the  declaration  based  on  such  is  good.  We  think 
the  jury  was  justified  in  finding  from  the  evidence  that  there 
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was  a  complete  waiver  of  the  objections  to  recovery   urged 
by  appellaDt'fl  counsel. 

Afl  to  the  points  made  in  appellant's  brief  that  the 
policy  was  void  becaase  the  application  for  insurance  did  not 
correctly  state  the  title  of  the  property  in  the  insured,  a  por- 
tion of  the  buildings  being  on  railroad  ground,  and  that  the 
renewal  was  void  because  there  had  been  a  change  in  the  lirm, 
we  think  they  are  not  well  taken.  Aside  from  these  points 
being  waived  by  the  adjustment  it  will  be  seen  that  McLean,  the 
agent  receiving  the  application,  was  well  aware  of  the  situation 
of  the  ice  buildings  and  knew  that  a  portion  of  them  was  on 
railroad  ground,  and  also  himself  prepared  the  application  for 
the  new  firm  for  renewal  well  knowing  of  the  change,  and 
advised  the  renewal  as  it  was  made.  These  being  the  facts 
under  the  rule  laid  by  the  Supreme  Court  in  Andes  Ins.  Co. 
V.  Fish,  71  111.  620,  Peoria  F.  &  M.  Ins.  Co.  v.  Harvey,  34 
III.  46,  and  other  cases,  this  technical  and  inequitable  defense 
falls  to  the  ground.  The  appellant  is  estopped  from  insisting 
on  such  defenses,  knowing  the  facts  in  the  case  as  well  as  the 
insured  at  the  times  respectively  of  the  application  and  ic- 
newal;  it  can  not  be  heard  to  complain  if  the  facts  in  the 
application  were  inaccurately  stated  nor  of  fraud  in  rene\yal. 
Under  the  clearly  proven  facts  on  the  trial  we  think  the  objec- 
tions urged  to  appellees'  instructions  can  not  avail.  The  4th 
instruction  being  particularly  complained  of  as  being  wrong  in 
respect  to  the  agency  of  French  in  making  the  adjustment,  we 
have  examined  it  in  connection  with  the  evidence  and  find 
that  while  it  may  not  be  literally  correct  in  putting  the 
question  as  though  the  agency  of  French  existed  in  the  first 
instance,  it  is  in  substance  correct,  as  the  acts  of  French  in  mak- 
ing the  adjustment  were  subsequently  ratified  by  the  appel- 
lant, which,  in  law,  amounts  to  the  same  as  though  he  had  been 
authorized  in  the  first  instance.  And  it  could  make  no  differ- 
ence whether  Holden,  who  delegated  his  authority  to  French, 
had  full  power  to  adjust  loss  in  full,  if  the  acts  of  French  were 
ratified  after  he  made  a  complete  settlement,  as  the  com- 
pany by  Wagoner,  its  agent,  state  was  the  case,  which  it  also 
admitted  in  the  answer  in  the  garnishee  proceedings.     The 
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objection  is  morelj  technical  and  without  substance.    After  re* 
viewing  the  wliole  case  we  have  arrived  at  the  conclusion  that 
there  is  no  substantial  error  in  the  record,  and  that  substan- 
tial justice  has  been  done. 
The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


AuRELiA  Lewis 

V. 

Charles  E.  Barber. 


Confession  of  Judgment — Sttfflciency  qf  Cognovit — Fraud — Possession, 
Fraudulent  as  to  Creditors — Estoppel — Instructions, 

1.  A  confession  of  judgment  ie  sufficient  to  authorise  the  clerk  to  enter 
up  the  judf^ment  if  the  cognovit  contains  the  words,   "  I  can  not  deny.** 

2.  An  instruction  which  calls  special  attention  to  an  isolated  fact  in 
the  evidence  thereby  giving  it  undue  prominence,  is  improper,  but  such 
error  is  not  a  sufficient  cause  for  reversal  where  the  defeated  party  was  not 
thereby  injured. 

3.  In  an  action  of  replevin  against  a  Sheriff  to  recover  property  held  by 
him  under  certain  executions,  it  is  held  :  That  the  possession  of  the  son  of 
the  plaintiff  was  fraudulent  as  to  creditors,  and  that  the  plaintiff  is  estopped 
from  setting  up  a  claim  thereto. 

[Opinion  filed  December  11,  1886.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Patson  &  Raymond,  for  appellant. 

The  power  to  confess  a  judgment  must  be  clearly  given  and 
strictly  pursued  or  the  judgment  will  not  be  sustained.  Keith 
V.  Kellogg,  97  111.  147;  Frye  v.  Jones,  78  111.  627,  632;  Chase 
V.  Dana,  44  111.  262;  Roundy  v.  Hunt,  24  HI.  598;  Follansbee 
V.  Scottish  Am.  Mortgage  Co.,  5  111.  App.  18;  Batty  v.  Cors- 
well,  2  Johns.  48. 

To  say  by  a  party  sued  that  he  can  not  deny  the  demand, 
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is  in  no  sense  a  confession  of  judgment.    Elliott  v.  Daiber,  42 
111.  467. 

The  simple  admission  of  a  party  that  a  particular  claim  pro- 
duced against  him  is  correct,  is  not  a  confession  of  judgment. 
Campbell  v.  Randolph,  13  111.  313. 

The  established  practice  in  cases  of  confessions  of  judg- 
ments in  courts  of  record  requires  the  plaintiff  to  file  a  declara- 
tion, the  warrant  of  attorney  with  proof  of  execution  thereof 
and  a  plea  of  confession.  Koundy  v.  Hunt,  24  III.  600; 
Tucker  v.  Gill,  61  111.  236. 

A  broad  distinction  is  made  in  the  adjudicated  cases  as  to 
the  force  and  effect  of  declarations  and  cognovits  filed  in  term 
time  and  those  tiled  in  vacation.  Inglehart  v.  Chicago  M.  ^ 
F.  Ins.  Co.,  35  HI.  514;  Durham  v.  Brown,  24  111.  93. 

When  filed   in  vacation  the  clerk  nmst  look  to  cognovit 
alone.     His  acts  are  purely  ministerial.     Without  the  exercise 
of  judicial  powers  and  functions  the  clerk  could  not  have  said 
in  this  case  that  the  plaintiff  was  entitled  to  recover  anything.. 
Tucker  V.  Gill,  61  HI.  236. 

Messrs.  Kay  &  Euans,  for  appellee. 

Lacet,  J.  The  appellee  was  Sheriff  and  held  two  execu- 
tions against  Henry  F.  Lewis,  the  son  of  appellant,  issued  on 
judgments  as  follows:  One  in  favor  of  Joseph  Evans  against 
H.  F.  Lewis  and  John  Ruder  dated  December  4,  1883,  for 
$244.26 ;  the  second,  in  favor  of  Joseph  Metzenbaugh  against 
H.  F.  Lewis  and  Stephen  Cissna,  for  $125.20. 

These  judgments  were  confessed  by  an  attorney  at  law  in 
favor  of  plaintiff  in  execution  in  the  Circuit  Court  in  vacation, 
by  virtue  of  a  power  of  attorney  contained  in  the  notes. 

The  main  point  urged  for  reversal  in  this  case  is  that  the 
cognovit  was  not  in  due  form  and  that  the  language  of  the 
confession  was  not  broad  enough  to  authorize  the  clerk  to  enter 
up  judgment. 

The  language  of  the  cognovit  being  the  same  in  both  cases, 
is  as  follows :  "  The  defendants  come  and  defend  the  wrong 
and  injury  when^etc,  waive  process  and  say  they  can  not  deny 
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the  action  of  the  plaintiff,  nor  bat  that  they  undertook  and 
]>romi6ed  in  manner  and  form  as  the  plaintiff  hath  complained, 
Tior  but  that  the  plaintiff  hath  sastained  damages  on  occasion 
of  the  non-performance  of  the  several  promises,  etc.,  to  tlie 
amount  of  $ ,"  the  amount  in  each  judgment 

The  objection  raised  to  this  form  of  confession  is  that  it 
does  not  expressly  confess  judgment ;  that  for  the  attorney 
in  his  cognovit  to  say  he  can  not  deny  the  claim  set  out  in 
the  declaration  in  manner  and  form  therein  charged,  as  was 
done  in  the  above  cognovit,  is  not  a  confession.  It  is  not  ex- 
plicit enough.  Elliott  v.  Daiber,  42  111.  467,  and  Campbell  v. 
Randolph,  13  HI.  313,  are  cited  as  so  holding.  Whatever 
expressions  may  be  cont^iined  in  those  opinions  it  will  be 
observed  that  it  was  not  the  sufficiency  of  a  cognovit  that  was 
in  question,  and  we  can  not  regard  them  as  authority  in  this 
kind  of  a  case.  We  are  satisfied  that  the  cognovits  in  ques- 
tion are  sufficiently  clear  and  explicit  to  authorize  the  clerk  to 
enter  up  judgment.  The  form  used  is  equivalent  to  an  ex- 
press confession ;  to  say,  "  I  can  not  deny  "  is  one  form  of 
confession.  This  is  the  form  of  cognovit  in  genei*a1  use  for 
the  confession  of  judgments,  and  it  was  recognized  and  held 
sufficient  in  Keith  v.  Kellogg,  97  111.  147.  A  form  similar  to 
the  one  in  question  was  set  out  in  full  in  the  opinion  and  hold 
by  the  court  to  be  good ;  no  one  thought  of  questioning  its 
sufficiency.     We  regard  this  as  sufficient. 

Another  point  made  is  that  the  verdict  was  manifestly  con- 
trary to  the  evidence,  and  that  the  judgment  should  be  re- 
versed for  that  reason.  The  proof  tended  to  show  that  the 
possession  of  the  property  in  question  by  EL  F.  Lewis  was 
fraudulent  as  to  creditors  and  that  he  was  the  absolute  owner 
of  a  part  or  all  of  the  property.  As  to  the  colt  it  is  in  proof 
that  he  purchased  it  at  a  public  sale.  The  appellant  claims  to 
have  purchased  the  property  of  her  husband,  Eh'eha  Lewis, 
fatlfer  of  Henry  F.,  in  September,  1878,  by  bill  of  sale, 
or  at  least  the  property  of  which  a  portion  of  this  is  tlie  in- 
crease. The  evidence  shows  that  Henry  F.  had  all  the  prop- 
erty in  possession  on  the  large  farm  which  he  occupied  long 
before  that  time,  with  a  one-half  undivided  interest  in  all  the 
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personal  and  real  property;  that  liis  father  owned  the  other 
half.  This  half  interest  his  father  pui*cha6ed  and  sold  to 
appellant  for  a  pre-existing  debt,  due  from  him  to  her.  Henry 
continued  to  remain  in  possession  of  the  same  as  before,  claim- 
ing to  own  the  property  and  gettiupr  credit  on  the  .  strength 
of  it.  The  appellant  told  her  son  after  her  purchase  to  re- 
main  there  and  "to  get  his  living  oflE  the  place  if  he  could  for 
himself  and  family."  "  He  has  a  large  family  and  his  health 
is  poor."  It  appears  that  appellant  paid  but  little  if  any  at- 
tention to  the  affairs  of  the  place,  but  Henry  went  ahead, 
traded  and  dealt  with  the  stock  and  treated  it  as  his  own  and 
procured  credit  on  being  the  apparent  owner  of  it  w^ith  no  ob- 
jection or  interference  by  appellant  until  some  of  the  debts 
were  pressed  for  payment.  Probably  not  until  these  security 
debtfi  were  pressed. 

There  is  evidence  going  to  show  that  at  least  at  one  time 
appellant  stated  in  order  to  give  her  son  credit,  that  he  was 
the  owner  of  one-half  the  personal  property.  We  think  there 
was  evidence  to  justify  tlie  jury  in  finding  that  property  was 
not  absolutely  that  of  Henry;  that  his  possession  as  to  creditora 
was  fraudulent  in  law  and  the  appellant  estopped  from  setting- 
up  her  claim  to  it  as  against  these  judgment  creditors. 

It  appears  that  Henry's  wife  owned  an  undivided  half  «f 
the  real  estate  of  the  farm  on  which  they  lived  and  kept  the 
stock  with  other,  in  suit,  and  it  is  complained  that  the  infitrnc- 
tion  by  the  court  to  the  jury  in  behalf  of  appellee  that  this 
was  "a  circum3tance  to  bo  considered  as  to  whether  oi*  not 
defendant  in  execution,  H.  F.  Lewis,  was  the  owner  of"  tlie 
property  levied"  on,  was  error.  Undoubtedly  this  was  one  of 
the  circumstances  of  the  surroundings  that  might  properly  be 
in  evidence  and  be  considered  by  the  jury,  but  according  to 
many  decisions  of  the  Supreme  and  this  court,  it  is  not  proper 
to  call  the  special  attention  of  the  jury  to  an  isolated  fact  in 
the  evidence  and  thereby  give  it  undue  prominence,  but  such 
error  will  not  be  sufficient  cause  for  reversal  where  the  court 
can  see  that  the  defeated  party  was  not  injured  by  such  in- 
struction.    We  think  error  in  view  of  all  tlie  circumstances 
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is  not  of  sufficient  importance  to  justify  reversal  for  tliat  cause 
alone. 

Tlio  judgment  is  thoroforo  affirmed. 

Jud<pn€nt  aff/nrud. 


H.  Bailey  &  Co» 

V, 


■ii-2£  The  Valley  National  Bank. 

Practice  Act — Sec.  28 — General  Issue  with  Notice — Negotiable  Instru- 
ments— Denial  qf  Execution  qf  Note — Failure  of  Consideration — Partner^ 
ship —Set-off^  Attachment — Service — Variance  —  Instructions  — Nul^Tiol 
Corporation. 

1.  In  an  action  on  two  promimory  notes  parportingf  to  have  been  made 
by  the  defendants  as  copartners,  and  asAifirned  and  indorsed  to  the  plaintiffs, 
it  is  held :  That  there  was  no  error  in  striking  a  notice  of  set-off  from  the 
files,  the  declaration  not  having  been  filed  prior  to  the  filing  of  said  notice; 
that  no  defense  special  to  one  of  the  defendants  was  allowable;  that  there 
was  no  error  in  the  refusal  of  the  court  to  strike  the  amended  affidavit  and 
bond  of  attachment  from  the  files;  that  the  attachment  being  against  bikt 
one  of  the  defendants,  he  only  could  a^^sign  errors  in  the  attachment  pro- 
ceedings; that  the  court  properly  refused  to  quash  the  attachment  writ  on 
account  of  the  service;  that  the  entry  of  default  on  attachment  was  proper, 
no  notice  of  an  attachment  in  aid  b3ing  necessary  where  there  has  been 
service  in  the  original  cause;  that  there  was  no  variance  between  the  dec. 
laration  and  the  larger  note  and  indorsements  thereon;  that  the  plea  did 
not  put  in  issue  the  indorsements;  that  the  plea  of  general  issue  and  notice 
sworn  to  did  not,  under  Sjc.  23  of  the  Practice  Act,  put  in  issue  the  execu- 
tion of  the  note;  that  evidence  of  partial  failure  of  consideration  was  inadmis- 
sible under  the  notice  of  total  failure  of  consideration ;  that  said  evidence  was 
properly  excluded  although  the  evidence  was  not  all  in;  and  that  the  in- 
struction as  to  the  burden  of  proof  that  the  plaintiff  was  a  corporation  was 
properly  refused,  as  an  issue  of  nul  tiel  corporation  can  not  be  raised  by 
notice  under  the  statute. 

2.  The  execution  of  a  note  can  only  be  denied  by  plea  of  non  est  factum, 
or  non  assumpsit  verified. 

3.  Where  the  note  is  made  by  copartners  and  the  plea  of  non  assumpsit 
is  verified  by  one  partner  it  is  good  only  as  to  him. 

4.  Where  the  general  i^ue  with  notice  is  substituted  for  a  special  plea, 
the  defense  must  be  proved  as  stated  in  the  notice. 
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Appbal  from  the  Circuit  Court  of  Kankakee  County. 

Statement  by  Wkloh,  J.  This  was  an  action  of  assumpsit 
brought  by  the  appellees  against  the  appellants  on  the  29th 
of  August,  18S5,  upon  two  promissory  notes ;  one  for  the 
sum  of  $150  purporting  to  be  executed  by  the  appellants  pay- 
able to  O.  H.  Queal,  and  by  him  assigned  to  the  appellees  ; 
the  other  for  the  sum  of  $1,500  purporting  to  be  executed  by 
the  appellants  payable  to  Kate  £.  Queal  and  H.  S.  Towle, 
admVs,  etc.,  by  them  assigned  to  John  H.  Queal,  and  by  him,  un- 
der the  name  and  style  of  J.  H.  Queal  &  Company,  indorsed 
to  the  appellees. 

There  was  service  on  Thomas  C.  McCulloch,  one  of  the 
appellants,  on  the  2d  of  September,  and  on  Hiram  Bailey,  the 
other  appellant,  on  the  7th  of  September.  On  October  the 
9th  the  appellants  placed  on  file  a  notice  of  set-off;  November 
11th  attachment  writ  in  aid  of  suit  issued;  November  2l6t 
the  appellees  filed  their  declaration  with  affidavit  of  merits, 
,  together  with  astipulation  that  suit  was  upon  the  two  prom- 
issory notes  described  in  the  declaration;  December  Ist 
appellants  filed  motion  to  quash  the  attciclunent  writ ;  De- 
cember 2d  appellees  filed  motion  to  strike  a])pellapt8'  notice 
of  set-off  from  the  files,  which  motion  was  allowed,  and  ap 
pellants  then  and  there  excepted.  Appellees  were  granted 
leave  to  amend  affidavit  and  bond  for  attachment.  An 
amended  affidavit  and  bond  in  attachment  was  filed  by  the  ap- 
pellees. December  9th  appellants  filed  plea  of  general  issue 
and  notice  under  the  statute  of  the  defense  relied  on  verified. 
Appellee  Bailey  also  filed  his  motion  to  strike  affidavit  for  at- 
tachment from  the  tiles,  and  the  bond  filed  December  9th  for 
reasons  assigned.  One  was,  that  tlie  bond  had  no  seal ;  the 
court  allowed  the  seal  to  be  affixed  to  the  bond,  and  over- 
ruled appellant  Bailey's  motion.  Appellants  then  moved  the 
court  to  quash  the  service  of  attachment  writ  which  was 
overruled.  On  January  10,  1886,  appellant  Bailey  having 
filed  no  plea  to  the  attachment,  as  required  by  the  rules  of 
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court,  was  called  and  defaulted.  On  April  16th  there  was  a 
trial,  verdict,  and  judgment  for  appellees  for  the  sum  of 
S2, 148.90.  Motion  was  made  for  new  ti*ial,  motion  overruled 
and  appeal  taken. 

Messrs.  Stephen  B.  Moobb  and  Habbison  Lobing  for 
appellants. 

Mr.  Daniel  H.  Paddock,  for  appellee. 

"Welch,  J.  In  view  of  the  numerous  errors  assigned  we 
have  deemed  it  important  to  set  out  each  step  taken  in  the 
case  with  particularity  as  to  time.  The  first  point  insisted  on 
by  counsel  for  appellant  id  that  the  court  erred  in  striking 
notice  of  set-oflE  from  the  files.  Under  section  28  of  the  Prac- 
tice Act  "  The  defendant  may  plead  as  many  matters  of  fact  in 
several  pleas  as  he  may  deem  necessary  to  his  defense,  or  may 
plead  the  general  issue  and  give  notice  in  writing  under  the 
name  of  the  special  matters  intended  to  be  relied  on  for  a 
defense  on  the  trial." 

Section  29th  of  Act,  supra :  "  The  defendant  in  any  action 
brought  upon  any  contract  or  agreement,  either  expressed  or 
implied,  having  claims  or  demands  against  the  plaintiff  in 
such  action,  may  plead  the  same  or  give  notice  under  the  general 
issue,  or  under  the  plea  of  payment."  Section  30,  Act,  supra  : 
'*  When  such  plea  or  notice  of  set-off  shall  have  been  inter- 
posed, the  plaintiff  shall  not  be  permitted  to  dismiss  his  suit" 
When  and  how  can  the  defendant  avail  himself  of  a  set-off  ? 
He  has  one  of  two  methods.  Special  plea,  or  filing  the 
geneml  issue  and  giving  notice  under  it  Appellants  adopted 
neither.  At  the  time  of  giving  notice  appellees  had  not  filed 
their  declaration.  Ko  plea  or  notice  under  it  could  be  filed 
prior  to  the  filing  of  the  declaration. 

Section  36  of  Practice  Act  authorizes  the  plaintiff  to  file 
with  his  declaration  an  affidavit  of  merits.  Wlien  this  is  done, 
if  the  defendant  is  a  resident  of  the  county  in  which  the  suit 
is  brought,  he  shall  file  with  his  plea  an  affidavit  of  merits. 
An  affidavit  of  merits  was  filed  with  the  declaration  in  this 
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case.  Counsel  for  appellant  claims  that  this  section  does  not 
apply  to  the  appellant  Bailey;  that  he  was  a  non-resident. 
The  notice  does  not  purport  to  be  the  notice  of  Bailey,  but  of 
both  defendants.  It  is  not  pretended  as  a  special  defense  for 
Bailey.    No  defense  special  to  Bailey  could  have  been  allowed. 

The  claim  of  the  appellee  was  based  on  partnership  obliga- 
tion; individual  mattera  could  not  be  brought  in  as  off-sets  to 
such  claim.  There  was  no  error  in  striking  the  notice  of  set- 
off from  tlie  files. 

Counsel  for  appellant  insists  the  court  erred  in  not  striking 
the  amended  affidavit  and  bond  of  attachment  from  the  files. 
This  is  a  matter  personal  to  Bailey  as  the  attachment  was 
against  him  alone.  In  the  motion  for  new  trial  this  was  not 
made  a  ground  for  same,  and  no  motion  in  arrest  of  judg- 
ment on  the  attachment  was  made.  And  in  the  errors  as- 
signed the  only  errors  are  assigned  by  the  appellants.  No 
error  is  assigned  by  Bailey  individually,  and  only  he  can  take 
exception  to  the  attachment  proceedings.  Even  conceding 
that  the  error  had  been  assigned  by  Bailey  we  hold  that  there 
was  no  error  in  the  ruling  of  the  court  thereon.  Ryan  v. 
.Drificoll,  83  111.  415;  City  of  Chicago  v.  Gage,  95  111.  593. 

It  is  also  insisted  by  counsel  for  appellant  that  the  attach- 
ment writ  should  have  been  quashed  on  account  of  the  ser- 
vice, and  refers  to  the  first  affidavit.  This  affidavit  was 
amended  by  order  of  the  court.  The  property  levied  on  was 
only  the  interest  of  H.  Bailey.  The  return  shows  a  levy  upon 
"  all  the  right,  title  and  estate  of  Hiram  Bailey  to  the  follow- 
ing described  property,  being  the  property  of  H.  Bailey  & 
Co."  The  amended  affidavit  charges  that  Hiram  Bailey  was, 
at  the  time  of  swearing  out  the  writ,  a  resident  of  the  State 
of  Florida,  and  that  he  had  fraudulently  conveyed  his  prop- 
erty to  djf  eat  his  creditors.  We  do  not  consider  this  point 
well  taken. 

It  is  also  insisted  by  counsel  for  appellants  that  the  court 
erred  in  entering  default  against  Hiram  Bailey  on  the  attach- 
ment for  the  reason  that  he  was  not  served  with  the  attach- 
ment writ,  and  there  was  no  publication  and  no  appearance  by 
Bailey  except  as  claimed  for  the  purpose  of  a  motion  to  strike 
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affidavit  from  lilefi.  This  was  an  attachmept  in  aid  of  a  suit 
at  law.  Bailey  was  served  with  process  in  that  suit  on  the  7th 
day  of  September.  Under  Scq.  33  of  the  Attachment  Law, 
'^  Upon  the  return  of  attachments  issued  in  aid  of  actions  pend- 
ing, unless  it  shall  appear  tliat  the  defendant  or  defendants 
have  been  served  with  process  in  the  original  cause,  notice  of 
the  pendency,  etc.,  shall  be  given  as  required  in  cases  of  origi- 
nal attachment."  No  notice  was  necessary  when  there  had  been, 
as  there  was  in  this  case,  personal  service  in  the  original  cause. 

It  is  next  insisted  by  counsel  for  apf)el]ant  that  the  court 
erred  in  admitting  in  evidence  the  note  for  $1,500.  The  ob- 
jection made  was  that  the  note  was  not  indorsed  to  the  appel* 
lee.  The  declaration,  after  describing  this  note  in  haec  verba 
and  properly  setting  forth  its  legal  eifect,  proceeds  thus: 
"  Kate  E.  Queal  and  Henry  S.  Towle,  administrators  of  the 
estate  of  R.  F.  Queal,  to  whom  or  to  whose  order  this  note 
was  payable,  then  and  there  indorsed  the  same  in  writing,  by 
the  name  and  style  and  description  of  Kate  E.  Queal  and  Henry 
S.  Tow^le,  administrators  of  the  estate  of  K.  F.  Queal,  and 
then  and  there  ordered  and  appointed  said  sum  of  money  men- 
tioned in  said  promissory  note  to  be  paid  to  John  H.  Queal  or 
order,  and  then  and  there  delivered  the  same  so  indorsed  to 
the  said  John  H.  Queal,  and  the  said  John  H.  Queal,  to  whom 
or  to  whose  order  the  said  note  then  and  there  became  paya- 
ble, and  then  and  there  was  payable,  tlien  and  there  in  writing 
indorsed  said  note  in  the  name,  style  and  description  of  J.  H. 
Queal  &  Co.,  and  then  and  there  ordered  and  appointed  said 
sum  of  money,  mentioned  in  said  promissory  note,  to  be  paid 
to  the  plaintiflf  (now  appellee),  and  then  and  there  delivered 
the  same  so  indorsed  to  the  said  plaintiff." 

The  indorsement  of  the  note  offered  in  evidence  is  as  fol- 
lows :  "  Pay  John  H.  Queal  or  order,  Kate  E.  Queal,  Henry 
S.  Towle,  admiuistratoi-s  of  the  estate  of  R  F.  Queal."  "  Pay 
to  the  Valley  National  Bank,  of  Des  Moines,  Iowa,  or  order. 
J.  H.  Queal  &  Co." 

There  was  no  variance  between  the  allegations  in  the  decla- 
ration and  the  note  and  the  indorsements  thereon.  There 
was  no  plea  denying  the  indorsement.  The  plea  was  general 
issue  and  notice  thereunder  of  special  defenses  verified. 
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Section  33  of  Practice  Act:  "No person  shall  be  permitted 
to  deny,  on  triaK  the  execution  ot  aissignmiftut  of  any  instrn- 
inent  in  \vriting,  whether  sealed  or  not,  upon  which  any  ac- 
tion  may  have  been  brought  *  *  *  unl^s  the  person 
90  denying  the  same  shall,  if  defendant,  verify  his  plea  by 
affidavit."  The  indorsement  must  bo  put  in  issue  by  plea  veri- 
fied. Even  the  plea  of  nan  est  factum  verified  does  not  put 
in  issue  the  indorsement.  Shipley  v.  Carroll,  45  111.  285;' 
Templeton  v.  Hay  ward,  65  111.  178 ;  Walker  v.  Krebaum,  67 
111.  252. 

It  is  further  insisted,  "  before  the  notes  were  introduced  in 
evidence,  proof  of  their  execution  must  be  offered."  That 
under  Sec.  28  of  Practice  Act,  siiprOj  the  plea  of  general  issue 
and  notice  sworn  to,  put  the  appellee  on  proof  of  the  execu- 
tion  of  the  note.  We  hold  not.  The  nottce  under  the  stat- 
ute, as  we  constrae  it,  only  applies  to  cases  where  affirmative 
matter  is  introduced  by  defendants  a6  a  defense — in  other 
words,  confession  and  evidence. 

The  statute  is  in  derogation  of  the  common  law,  and  must 
be  strictly  construed.  We  do  not  understand  that  the  case  of 
Hunt  V.  Weir,  29  111.  83,  overrules  the  case  of  Burgwin  v. 
Babcock,  11  111.  28,  but  re-affirms  the  rule  as  there  antiounced, 
that  the  execution  of  a  note  can  not  be  denied  except  by  plea 
of  non  est /actum  or  non  assumpsit,  verified.  By  filing  notice 
instead  of  plea,  the  defendant  assumes  the  burden  of  proof  of 
what  the  notice  alleges;  even  if  it  should  be  conceded,  which 
we  do  not,  tljat  under  a  notice  verified,  an  issue  as  to  the 
execution  of  the  notes  could  have  been  presented,  so  as  to 
yequire  proof  of  their  execution. 

The  notice  and  affidavit  in  this  case  were  insufficient.  The 
affidavit  as  made  by  the  appellant  T.  G.  McCulloch,  in  which 
he  says  that  defendants'  defense,  under  their  notice  filed  with 
the  general  issue,  wherein  they  set  forth  that  the  notes  sued 
on  are  not  their  notes  nor  the  notes  of  said  firm  of  H.  Bailey 
&  Co.  and  that  the  same  were  not  delivered  by  the  defendants 
to  the  payees  thereof,  is  true  as  therein  set  forth.  By  refer- 
ence to  the  notice  they  say  they  will  further  show  that  defend- 
ants never  delivered  said  notes  or  either  of  them  to  the  said 
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payee  nor  consented  that  said  Jenks  Bhoald  deliver  said  notes 
to  them,  or  in  any  manner  authorized  said  Jenks  or  any  other 
])er8on  to  deliver  said  notes  or  either  of  them  to  said  payees 
thereof  or  to  any  other  person.  It  will  be  perceived  that  this 
notice  does  not  negative  the  idea  that  the  delivery  of  the 
notes  was  not  ratified  after  their  delivery.  The  affidavit 
should  have  been  a  direct  denial  of  the  execution  of  the  notes, 
or  of  their  ratifittation  after  delivery  as  to  the  person  making 
the  affidavit,  McCulloch.  He  could  not  testify  for  Bailey. 
A  plea  of  non  aesumpstt  verified  by  one  partner  is  good  only 
as  to  him.  Stevenson  v.  Famsworth,  7  111.;  Davis  v.  Scaritt, 
17  111.  202. 

It  is  further  insisted  by  counsel  for  appellant  that  the  court 
eri'ed  in  excluding  defendants'  evidence  from  the  jury.  If  it 
should  be  conceded  that  the  defendants  had  made  proof  to 
the  extent  as  claimed  by  their  counsel,  yet  the  court  would 
have  been  justified  under  the  law  in  excluding  it 

The  rule  of  law  is  where  a  notice  of  general  issue  is  substi- 
tuted for  a  special  plea  the  defense  must  be  proved  as  stated 
in  the  notice.  The  record  discloses  a  suit  on  two  notes,  one 
for  $450  payable  to  O.  H.  Qneal  and  assigned  to  appellee,  one 
of  $1,500  payable  to  Kate  E.  Queal  and  H.  S.  Towle,  adminis- 
trators, and  by  them  assigned  to  John  H.  Queal  and  by  him 
assigned  to  appellees. 

The  notice  of  special  defense  says  that  both  these  notes 
were  delivered  in  escrow  to  Jenks  for  cei'tain  shares  of  stock 
that  never  were  delivered,  and  that  John  H.  Queal,  the  inter- 
mediate indorser  on  the  $1,500  note,  knew  all  about  it.  They 
will  prove  also  that  John  H.  Queal,  to  whom  said  notes  were 
indorsed  by  the  payees,  knew  these  facts  when  he  took  said 
notes;  that  he  paid  nothing  for  said  notes,  but  took  the  same  as 
a  means  of  carrying  out  the  scheme  attempted  to  be  made  to 
defraud  these  defendants. 

There  was  no  claim  of  proof  that  the  note  for  $450  was 
delivered  in  escrotv  to  Jenks,  or  that  the  same  was  without 
considei*ation. 

There  was  no  claim  of  proof  that  J.  H.  Queal,  the  intermo* 
diate  indoi^ser  on  the  $1,500  note  had  any  knowledge  of  any- 
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thing  alleged  by  the  appellants    in   their  notice,  that  they 

would  prov^e  he  had  or  that  ho*  paid  no  consideration  for  the 
note. 

The  notice  as  given  in  this  case  was  a  total  failure  of  consid- 
eration. It  can  hot  be  sustained  by  evidence  of  partial  failure. 
Bamop  V.  Cook,  32  111.  168.  The  essential  allegation  in  the 
notice  in  this  case  was  a  total  failure  of  consideration  of  the 
notep,  and  knowledge  thereof  to  J.  H.  Queal,  the  iudorser,  and 
that  he  paid  no  consideration  therefor.  There  was  no  evi- 
dence as  claimed,  tending  to  prove  either.  Poleman  v.  John- 
son, 84  111.  269;  Martin  v.  Chambers,  84  111.  579. 

It  is,  however,  claimed  by  counsel  for  appellant  that  the 
court  excluded  the  evidence  before  the  evidence  was  all  in. 
As  we  understand  from  this  record  there  was  no  claim  made 
or  disclosed  to  the  court  tliat  they  had  otlier  evidence  by 
which  they  could  prove  the  failure  of  consideration  of  both 
notes  and  knowledge  thereof  to  J.  H.  Qaeal,  as  charged  in 
the  notice,  and  that  ho  paid  no  Qonsideration  therefor. 

It  is  next  insisted  that  the  court  erred  in  refusing  to  give  an 
instruction  asked  by  appellants  that  the  burden  of  proof  was 
on  the  appellee  to  prove  that  it  is  a  corporation.  An  issue  of 
nul  tiel  corporation  can  not  bo  raised  by  notice  under  the 
statute.  It  is  a  negative  plea  the  e5ect  and  purport  of  which 
is  to  put  the  corporation  on  the  proof  that  it  was  a  corpora- 
tion de  facto  or  de  jure. 

The  same  reason  exists  ^s  to  the  necessity  of  a  plea  as  is 
given  supray  as  to  the  necessity  of  a  ploa  of  non  est  factum. 
We  are  satisfied  with  the  rulings  of  the  court  on  the  other 
assignment  of  error.     The  judgment  is  affirmed. 

Judgment  affirmed^ 
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fi  SXl  Michael  Byrne 


v. 
Alfred  I.  Hartshorn. 

Sales — Action  to  Recover  for  Lumber  Alleged  to  hare  been  Sold  to  De* 
fendant  and  Delivered  through  a  Contractor — Evidence — Question  for  Jury 
— Instructions. 

In  an  action  to  recover  the  value  of  lumber  alleged  to  have  been  sold  to 
the  defendant  and  delivered  through  the  contractor,  who  was  building  him 
a  house,  it  is  held:  That  an  instruction  to  the  effect  that  the  acceptance 
and  presentation  by  the  plaintiff  of  an  order  by  the  contractor  on  the  de? 
fendant  was  prima  facie  evidence  that  the  contractor  and  not  the  defend- 
ant W£U3  originally  liable,  was  erroneous,  being  in  effect  in  view  of  the  evi- 
dence an  instruction  to  disregard  the  evidence  of  the  plaintiff  and  find  for 
the  defendant;  that  an  instiliction  to  give  the  plaintiff's  evidence  in  regard 
io  oral  statements  of  the  defendant  special  scrutiny,  was  erroneous;  thai 
an  instruction  not  applicable  to  any  'evidence  in  the  case  should  not  have 
been  given;  anl  that  if  evid-^nce  to  show  that  tho  defendant  had  paid  the 
full  contract  price  of  the  house  to  other  parties  was  improperly  admitted, 
the  error  can  be  corrected  on  a  new  trial. 

[Opinion  filed  Doceinber  11,  1886.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  CuAKLEs  Blanch ARD,  Judge,  presiding. 

Statement  by  Lacey,  J.    This  was  a  suit  brouglit  by  the 
appellant  in  Doceinbsis  18S6,  to  recover  for  a  bill  of  lumber 
which  he  claimed  to  have  sold  to  appellee  and  which  was  used 
by  the  latter  in  building  his  dwelling  house,  in  the   spring  of  . 
1882.     The  bill  was  for  $1,5m3.67. 

Upon  proper  issues  being  joined  the  case  was  tried  by  a 
jury  which  found  a  verdict  in  favor  of  the  appellee  and  this 
appeal  is  taken.  The  appellant  on  the  trial  swore  that  he 
sold  the  lumber  to  api)ellee  by  an  agreement  with  him  that 
the  lumber  was  to  be  cliarged  to  liim  and  to  be  sent  to  him  at 
the  order  of  one  Lamb,  who  was  a  building  contractor  and  had 
entered  into  a  contract  with  appellee  to  build  him  a  house  and 
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furnish  the  labor  and  materials  for  the  sum  of  $3,900.  The 
appellee,  ho\fever,  contends  that  lie  had  no  such  contract  with 
appellant  but  that  Lamb  purchased  tlie  lumber  of  appellant  on 
his  own  account  and  that  he  had  nothing  to  do  with  the  deal- 
ings between  appellant  and  Lamb. 

The  appellant,  to  maintain  the  issues  on  his  side,  produced 
himself  as  a  witness  and  his  books  of  account,  showing  that  the 
lumber  was  all  charged  to  appellee  at  the  time  it  was  pro- 
cured and  not  to  Lamb.  He  also  testified  that  ho  had  an  ex- 
press agreement  with  appellee  that  the  lumber  was  to  be  sold 
to  him  and  charged  to  him  at  Lamb^s  order,  and  that  tlie  lum- 
ber was  so  sent.  The  contract  with  appellee  was  made  in 
May,  1882,  about  the  time  the  contract  was  let  iyy  appellee  to 
Lamb  to  build  the  house  and  before  any  lumber  was  furnished. 
Appellant  also  produced  witnesses  in  corroboration  of  his 
own  testimony  to  show  certain  statements  made  by  appellee  in 
their  presence.  These  witnesses  are  James  V.  Caughlin,  S.  S. 
Fairfield  and  D.  A.  Lamb.  Fairfield,  whose  shop  was  across 
the  street  from  Byrne's  office,  testified  to  having  a  conversa- 
tion with  appellee  before  the  house  was  commenced  and  bid 
on  the  work  himself. 

Afterward  ho  had  a  conversation  with  him  about  the  lettina: 
of  the  contract  and  appellee  told  him  that  there  was  a  man 
whose  figures  were  8300  or  $000  loss  than  witness's.  He  (pop- 
sibly  a  week  afterward)  hoard  a  conversation  between  appel- 
lant and  appellee  back  of  appellant's  office  near  the  sidewalk; 
witness  was  going  across  to  pick  up  some  lumber  from  four  to 
ten  feet  from  them.  They  were  talking  about  the  lumber  for 
the  house.  Appellee  said  "  to  send  the  lumber  and  he  would 
pay  for  it  or  see*  it  paid."  Apjiellee  said  something  about  go- 
ing on  Lamb's  bond.  John  W.  Caughlin,  appellant's  book- 
keeper at  the  time,  heard  a  conversation  between  appellant 
and  appellee  in  the  former's  office  just  after  a  conversation 
outside  the  office  in  Juno,  1882,  in  which  appellee  said  to  ap- 
pellant, "as  I  am  going  to  pay  for  the  lumber  I  want  good 
lumber;"  and  appellant  replied,  "  Mr.  Hartshorn,  if  there  is  a 
stick  or  board  goes  out  there  that  ain't  satisfactory  send  it 
back."    Also  witness  presented  the  bill  in  suit  to  apjiellco 
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for  payment  September  3,  1882,  and  told  Lira  the  amoimt,  and 
he  said  "  Don't  I  want  more  than  that  ?'*  I  told  him  I  didn't 
know  that  lie  would.  "  Well "  says  appellee,"  "  that  is  all  r^ght, 
I  will  come  up  and  see  Mike." 

And  D.  A.  Lamb  testified  in  behalf  of  appellant  in  rebuttal : 
"In  early  part  of  September,  1882,  Hartshorn  said  to  me  that 
this  lumber  bill  of  Byrne's  must  be  getting  pretty  large  and 
asked  me  if  I  knew  1h>w  much  it  was,  and  1  told  Hartshora  it  was 
about  $1,500."  Witness  had  another  conversation  with  appel- 
lee after  that  about  the  cost  of  the  work  done  on  the  house 
by  witness,  and  appellee  said  to  him,  *' There  is  that  lumber 
bill  of  Byrne's  of  $1,500;  that"  must  be  paid." 

The  appellee  denied  on  the  witness  stand  that  he  had  ever 
authorized  appellant  to  let  Lamb  have  lumber  on  his  account 
He  also  denied  the  conversation  with  Caughlin  when  the.  bill 
of  appellant  was  ])resentedfor  payment.  Lamb  didn't  do  much 
after  September  9th,  after  the  plastering  went  on.  Appellee 
also  denied  the  conversation  with  Lamb  in  the  manner  Lamb 
had  testified  to. 

The  appellee  was  con^oborated  by  the  testimony  of  one 
Horace  W.  Scholfield,  who  testified  to  having  a  conversation 
with  appellant  in  regard  to  sending  for  the  doors  and  blinds 
for  the  appellee's  house,  in  presence  of  Caughlin,  in  which 
appellant  said  he  would  not  furnish  them;  that  *'Lamb  had  got 
every  dollar's  worth  of  lumber  on  that  job  or  any  other  unless 
he  paid  in  advance."  The  evidence  showed  that  appellant  had 
accepted  an  order  from  D.  A.  Lamb,  tlie  contractor,  on  the 
appellee,  about  September  8,  1882,  for  $1,503.67  for  this  lum- 
ber bill,  and  which  appellee  refused  to  accept  or  pay. 

The  above  was  substantially  the  case  as  it  appeared  before 
the  jury,  with  the  exception  of  some  of  the  attending  cii'cum- 
stances  given  in  evidence. 

Messrs.  Dcncan  &  O'Conner,  for  appellant 

It  is  not  for  the  court  to  instruct  the  jury  in  a  case  where 

the  evidence  is  conflicting,  or  indeed  in  any  case,  as  to  what 

evidence  is  the  strongest.     The  jury  in  a  civil  suit  should  find 

fi"om  the  preponderance  or  greater  weight  of  the  evidence, 
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and  for  such  pnrpo8e  they  should  ascertain  the  value  of  the 
evidence  before  them,  and  in  so  doing  the  interference  or 
direction  of  the  court  is  not  required  or  allowed.  The  weight 
of  the  evidence  is  a  matter  with  which  the  court  is  not  in  any 
manner  concerned.  Frizelle  v.  Cole,  42  111.  362 ;  Chittenden 
v.  Evans,  41  III.  251 ;  T,  W.  &  W.  E'y  Co.  v.  Brooks,  81  111. 
245 ;  Hartley  v.  Lybarger,  3  111.  App.  524;  Straubher  v. 
Mohler,  SO  111.  21;  Wright  v.  Bell,  5  111.  Appr352 ;  L.  N.  A. 
&  C.  R>  Co.  v.  Shires,  108  111.  632  ;  Smith  v.  C.  &  W.  I.  E'y 
Co.,  105  111.  521. 

The  seventh  instruction  given  for  appellee  was  misleading, 
ambiguous  and  improper  under  the  issues,  and  is  not  author- 
ized by  the  evidence  adduced. 

Instruction  summing  up  the  facts  which  the  testimony  tends 
to  prove  on  one  side  and  omitting  all  on  the  other  is  errone- 
ous. Fa.  Co.  V.  Stoelke,  104  111.  201;  Armfield  v.  Humphrey, 
12  III.  App.  90;  Cushman  v.  Cogswell,  86  111.  62;  Ogden  v. 
Kirby,  79  111.  555. 

When  there  is  evidence  tending  to  prove  a  fact  having  an 
important  bearing  upon  the  law  of  a  case,  even  though 
strongly  contradicted,  an  instruction  is  erroneous  which  ig- 
nores the  existence  of  such  fact.  C.  I.  F.  Co.  v.  Bradley,  10 
111.  App.  328;  Chi.  Pkg.  &  Prov.  Co.  v.  Tilton,  87  111.  547-553. 

Where  an  instruction  undertakes  to  canvass  the  salient  feat- 
ures of  appellee's  evidence  and  calls  attention  particularly  to 
it,  to  the  exclusion  and  detriment  of  the  evidence  of  appel- 
lant, such  instruction  is  erroneous.  Anderson  v.  Warner,  5 
LI.  App.  416;  Wright  v.  Bell,  5  111.  App.  352;  Frame  v. 
Badger,  79  111.  441;   Martin  v.  Johnson,  89  111.  537. 

Messrs.  E.  F.  Bull  and  G.  S.  Eldbedob,  for  appellee. 

Lacey,  J.  The  main  cause  assigned  for  error  by  appellant's 
counsel  is  the  giving  by  the  court  the  seventh,  tenth  and 
twelfth  instructions  for  appellee  :  the  allowing  the  appellee 
to  prove  against  appellant's  objection  that  the  former  had 
paid  out  the  full  sum  of  the  contract  price,  $3,900,  which  he 
was  to  pay  Lamb  for  f uniishing  materials  and  labor  for  build- 
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ing  tho  house,  to  Lamb  and  other  parties  on  Lamb's  account, 
and  that  the  veixiict  was  manifestly  against  the  weight  of  the 
evidence.  We  will  notice  tho  seventh  instruction  given  for 
ap))e]]ee  first  because  first  in  order. 

The  substance  of  this  instruction  is  that  the  order  accepted 
by  tho  appellant  for  $1,503.67  from  Lamb,  for  the  bill  of 
lumber  sued  on,  drawn  on  the  appellee,  dated  September's, 
1882,  and  presented  to  appellee  by  appellant  for  payment, 
was  by  virtue  of  such  acceptance  and  presentation,  ^r/wK^ 
fade  evidence  and  established  the  fact  j^riwiayixc?^  that  D.  A. 
Lamb  and  not  the  appeHee  was  originally  liable  to  the  plaint- 
iff for  such  lumber.  By  this  instruction  the  question  mainly 
in  issue,  whether  or  not  the  appellee  purchased  the  lumber 
of  appellant  as  charged,  was  established  to  ^jivsXjyrima  facie 
in  the  former's  favor  from  and  after  the  date  of  the  acceptance 
and  presentation  in  September,  1882.  There  was  no  dispute 
as  to  the  acceptance  and  presentation  of  the  order  at  that  time 
or  that  the  lumber  was  furaished  on  Lamb's  order.  This  in- 
stniction  virtually  shuts  out  from  the  consideration  of  the 
jury,  all  plaintiff's  evidence  touching  facts  existing  prior  to  tho 
establishing  oi  2ms^  prima  facie  case,  and  the  defense  must 
be  regarded  by  the  jury  as  completely  successful  unless  the  ap- 
pellant could  adduce  evidence  of  facts  subsequently  occurring 
that  would  have  the  effect  to  overcome  such  prima  facie  case; 
and  as  there  was  no  such  evidence,  it  was  the  duty  of  the  jury 
under  the  instruction  to  find  for  the  appellee. 

The  effect  of  the  instruction  was,  in  view  of  the  evidence 
presented,  to  command  the  jury  to  find  for  the  appellee.  The 
instruction  did  not  ])resent  the  law  of  the  case  and  gave  the 
mere  fact  that  the  appellant  had  accepted  and  presented  the 
order,  an  ex«aggerated  importance.  The  value  of  the  fact  of 
the  acceptance  and  presentation  of  the  order  was  nothing 
more  than  rebuttal  evidence  in  ap])ellee's  favor,  tending  to 
show  that  the  appellant  in  fact  gave  Lamb  the  credit  and  not 
appellee,  and  tending  to  establish  the  contention  of  the  latter. 
The  weight  that  should  be  given  to  it  ought  to  rest  with 
the  jury.  It  was  a  fact  to  be  considered  in  connection  with 
all  the  other  evidence  in  the  case. 
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According  to  appellant's  theory  the  order  was  taken  as  a 
means  only  of  collecting  tlie  debt  dne  from  appellee  to  him, 
but  because  the  payment  of  the  claim  by  appellea  to  him 
would  extinguish  so  much  of  the  debt  of  appellee  to  Lamb 
under  his  contract,  it  was  essential  to  have  Lamb  satisfied  and 
the  matter  settled  with  his  consent,  which  liis  giving  the  order 
would  effectuate.  The  giving  the  order  may  have  been  con- 
sistent with  appellant's  contention  that  the  credit  was  given 
to  appellee  for  the  lumber. 

The  appellee,  of  course,  contends  that  it  was  proof  that  the 
appellant  had  acknowledged  that  he  had  no  claim  against  him, 
otherwise  he  would  not  have  taken  an  order.  There  may  be 
other  considerations  for  and  against  on  both  sides,  which  the 
jury  had  a  right  to  consider.  It  was  for  the  jury  to  settle 
the  matter  as  to  what  weight  should  be  given  to  this  particu- 
lar part  of  the  evidence,  instead  of  being  compelled  by  the  in- 
struction to  give  it  the  effect  of  excluding  all  other  evidence 
in  the  case  up  to  that  time.  The  position  that  every  plaintiff 
and  every  defendant  occupies  in  every  case  is  that  before  the 
introduction  of  evidence  there  is  a  prima  facie  presumption 
in  defendant's  favor  and  the  plaintiff  must  overcome  that  by 
evidence.  This  was  the  otAv  prima  facie  case  that  could  have 
existed  in  favor  of  appellee  and  it  would  remain  until  the  evi- 
dence was  all  introduced,  when  it  was  for  the  jury  to  say 
whether  it  had  been  overcome  by  a  preponderance. 

The  12th  instruction  given  by  the  court  for  appellee  is 
particularly  complained  of  by  appellant.  It  is  thought  that 
the  instruction  unjustly  discriminates  against  that  portion  of 
the  appellant's  evidence  that  rests  in  the  proof  of  the  admis- 
sions of  appellee  in  reference  to  the  main  fact  in  issue.  The 
instruction  is  as  follows :  '*  The  jury  are  instructed  that  they 
should  examine  with  care  all  the  evidence  in  this  case ;  that 
especially  is  this  so  in  relation  to  all  such  parts  of  the  evi- 
dence as  exist  in  oral  statements  of  defendant  testified  to  by 
other  witnesses  in  the  case.  The  jury  should  consider 
whether  such  evidence  may  or  may  not  be  subject  to  much 
imperfection  and  mistake ;  whether  the  s[>eaker  may  have 
been  misunderstood  by  the    witness ;    whether  the  speaker 


656  Appellate  Courts  op  Illinois. 

Byrn<?  v.  [lartehom. 

may  not  have  correctly  expressed  his  own  meaning ;  whether 
the  witness  may  have  forgotten  a  part  of  the  language  used 
or  may  use  some  expression  which  may  change  the  meaning 
of  the  speaker,  or  the  witness  may  have  added  a  word  or 
expression  not  used  by  the  speaker  or  may  have  a  word  or 
expression  used  by  the  speaker  which  changes  the  meaning 
of  the  speaker." 

We  think  it  was  erroneous  to  give  this  instruction.  Aside 
from  the  requirement  of  the  instruction  to  give  the  appel- 
lanfa  evidence  in  regard  to  oi*al  statements  of  appellee  especi- 
ally close  scrutiny,  the  instruction  tended  strongly  to  weaken 
the  force  of  the  appellant's  evidence  and  to  lead  the  jury  to 
think  that  the  court  was  of  the  opinion  that  the  class  of  evi- 
dence introduced  was  of  the  <  very  weakest  nature.  Nearly 
every  imaginable  suggestion  was  offered  to  the  jury  in  regard 
to  the  manner  in  which  they  should  especially  be  watchful  to 
prevent  deception.  There  was  nothing  in  the  nature  of  the 
evidence  as  given  to  suggest  that  it  was  liable  to  deceive  in 
the  matters  suggested  by  the  instruction  and  to  which  such 
pointed  attention  was  called. 

It  seems  tliat  the  instruction  was  suggested  to  counsel  by  an 
examination  of  the  comments  of  law  text  writers  upon  the 
nature  of  admissions  in  which  much  of  the  language  of  the 
text  is  employed.  Starkie  on  Evidence;  Sharswood's  notes, 
marginal  pages,  325-7 ;  Gi'eenleaf  on  Evidence,  Vol.  1,  Sec. 
200.  This  would  not  justify  an  instruction  of  this  kind  under 
the  practice  in  this  State  where  the  jury  ai*e  the  sole  judges 
of  the  weight  to  be  given  to  the  evidence. 

In  these  same  texts  the  commentators  say  that  this  class  of 
evidence  is  "  the  weakest  and  most  unsatisfactory,"  yet  it  has 
often  been  held  that  to  give  an  instruction  based  on  such  a 
rule  as  announced  by  the  text  books,  is  error.  Mauro  v.  Piatt, 
62  111.  450 ;  Wright  v.  Bell,  5  111.  App.  352 ;  liockwood  v. 
Poundstone,  38  111.  199  ;  Frizelle  v.  Cole,  42  III.  362,  and 
other  cases.  This  class  of  evidence  may  be  the  weakest  of  all 
evidence  yet  it  may  be  the  strongest  especially  when  the  ad- 
missions are  clearly  established.  It  may  be  tlie  most  convinc- 
ing.    The  jury  was  not  oven  told  in  the  instruction  that  such 
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was  the  law.     We  hold  the  court  erred  in  giving  the  instruc- 
tion complained  of. 

The  jury  were  told  in  the  tenth  instruction  that  the  minds 
of  the  parties  must  meet  in  order  to  make  a  binding  conti^act, 
and  that  the  terms  and  conditions  thereof  must  be  understood 
and  assented  to  by  each  party.  While  this  is  true  as  a  general 
rule,  there  was  nothing  in  this  case  to  call  for  such  an  instruc- 
tion. If  there  was  any  snch  agreement  as  the  appellant  testi- 
tied  to,  their  minds  met  beyond  question,  and  there  was  noth- 
ing in  the  nature  of  the  alleged  contract  to  suggest  that  they 
did  not  readily  understand  the  meaning  of  it.  The  appellee 
denies  the  entire  story  as  told  by  appellant  in  every  part  in 
regard  to  his  agreement  to  pay  for  the  lumber  and  have  it 
furnished  to  him.  The  instruction  was  not  applicable  to  any 
evidence  in  the  case  and  should  not  have  been  given.  We 
would  not  be  willing  to  reverse  the  judgment  for  such  error 
alone,  but  nevertheless  the  instruction  ought  not  to  have  been 
given. 

In  regard  to  the  point  raised  that  the  court  erred  in  the  ad- 
mission of  the  evidence  going  to  show  that  appellee  had  paid 
out  to  other  parties  the  full  contract  price  for  the  building, 
the  appellee,  while  not  claiming  that  it  would  have  been  proper, 
as  we  do  not  think  it  would,  asserts  that  it  was  admitted  with- 
out objection;  and  to  the  greater  part  we  see  no  objection 
noted  and  suppose  there  was  none.  As  the  judgment  is  to  be 
reversed  it  will  be  unnecessary  to  comment  on  the  matter 
rurther,  supposing  that  such  alleged  error,  if  made,  will  be 
corrected  on  a  new  trial. 

As  to  the  weight  of  the  evidence,  we  will  refrain  from  dis- 
cussing that  for  the  reason  that  the  case  may  be  again  tried. 

For  the  errors  above  noted  the  judgment  is  reversed  and 
the  cause  remanded. 

Judgment  reversed  and  cause  remanded. 

Vol.  XXI  43 
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ACKNOWLEDGMENTS. 

1.  In  the  absence  of  proof  of  fraud  and  collusion  on  the  part  of  the 
officer  taking  and  certifying  the  acknowledgment  of  a  deed,  his  certifi- 
cate in  proper  form  must  prevail  over  the  unsupported  testimony  of  the 
grantor  that  the  same  is  f&Ue  and  forged.  Foster  y.  Latham^  165 
•  2.  The  use  of  the  word  **  notarial "  before  the  word  "  seal,"  in  a 
certificate  of  acknowledgment  of  a  Justice  of  the  Peace,  is  surplusage, 
and  does  not  invalidate  the  certificate.    Ji.,  165 

ACTIONS— See  Hiohwats,  1,   4,  6,  7,  11,    15;    Insthuctiows,  4,  9; 
Jurisdiction,  1,  3;  TiussPAse,  1. 

1.  Under  iSec.  123,  Ch.  3,  R.  S.,  a  right  of  action  to  recover  damages 
for  an  injury  to  the  person  survives.  This  survivorship  applies  in  case 
of  the  death  of  the  defendant  as  well  as  that  of  the  death  of  the  plaintiff. 
Wehr  V.  Brooks^  115 

2.  Possession  for  sixteen  years,  and  the  payment  of  taxes  under  a 
claim  of  ownership,  is  sufficient  evidence  of  title  to  sustain  an  action 
for  use  and  occupation.    Ross  v.  Day,  139 

3.  Where  it  does  not  appear  that  a  party  is  an  intruder  or  trespasser 
on  land,  that  he  holds  it  against  the  will  of  the  owner,  or  that  be  is  to 
enj(^*  the  land  without  rent,  the  law  will  infer  an  implied  agreement  to 
IMiyrent.    Id.,  139 

4.  In  an  action  against  Highway  Commissioners  to  recover  damages 
resulting  from  acts  done  in  their  official  capacity,  the  plaintiff  can  not 
recover  agninst  one  of  the  defendants  for  an  act  done  in  his  personal 
capacity,  and  not  directed  or  assented  to  by  the  Board.  IlUnoia  Agri- 
cultural Co.  V.  Cranston^  174 

5.  In  an  action  to  recover  damages  lesulting  from  injuries  to  a  colt, 
while  lawfully  in  the  pasture  of  a  third  person,  caused  by  the  defend- 
ant's dog,  which  he  had  unlawfully  taken  within  the  pasture,  it  is  held: 
That  the  defendant  is  liable  for  any  injury  done  by  the  dog;  that  no 
averment  thiit  he  had  previous  notice  of  a  vicious  disposition  in  the  dog 
was  necessary,  and  that  the  declaration,  being  in  an  action  on  the  caso, 
was  substantially  good.    Green  v.  Doyle,  205 

6.  The  Dram  Shop  Act  being  highly  penal  in  its  provisions  must  be 
strictly  construed  in  keeping  with  the  object  of  its  enactment.  Aden 
V.  Cruse,  391 

7.  Sec  9  of  said  act,  giving  a  right  of  action  to  one  injured  in  his 

(659) 
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means  of  support  in  consequence  of  the  intoxication,  habitnal  or  other- 
wise, of  any  person,  only  applies,  when  fairly  construed  as  part  of  the 
act,  against  those  who  are  directly  or  indirectly  engaged  in  the  liquor 
traffic.    Id.,  S91 

8.  Said  section  does  not  give  a  right  of  action  against  a  person  not 
engaged  in  such  traffic,  who,  as  an  act  of  courtesy  orpolifencRs,  treats 
another  to  a  glass  of  intoxicating  liquor  without  any  purpose  of  gain  or 
profit.  •/(?.,  391 

ADMINISTRATION— See  Appeal  astd  Ebror,  11;  Fraud,  4;  Widow's 
Award. 

1.  Upon  a  bill  filed  by  two  creditors  of  David  Wright,  deceased — one 
by  simple  contract  and  the  other  by  a  Justice's  judgment  on  which  no 
execution  issued  during  the  life  of  the  decedent — neither  of  whom  has 
proved  his  claim  in  the  County  Court  against  the  estate,  to  reach  the 
proceeds  of  the  sale  under  an  alleged  fraudulent  cha  tel  mortgage  of 
most  of  decedent's  estate,  the  defendants  being  the  mortgagee  and  the 
administrator,  it  is  held:  That  the  bill  is  in  effect  a  creditor's  bill,  and 
that  the  decree  can  not  be  sustained,  as  it  ignores  the  County  Court 
and  the  rights  of  other  creditors  and  of  the  family  of  the  decea<«t'd. 
Hall  V.  Black,  294 

2.  The  fact  that  a  person  residing  with  another  has  rendered  gratui- 
tous services  raises  no  presumption  that  subsequent  services  of  different 
character  and  rendered  under  different  conditions  are  also  gratuitous. 
Hayden  v.  Henderson,  299 

3.  Where  evidence  tends  to  show  that  a  claimant  against  an  estate 
lived  with  the  deceased  as  a  member  of  herfamily,  the  burden  is  upon 
the  claimant  to  show  otherwise.    Id,,  299 

4.  In  the  case  presented,  the  sole  question  being  whether  the  claim- 
ant was  a  member  of  the  family  of  the  deceased,  it  is  held :  That  said 
question  was  for  the  jury,  and  that  certain  evidence  touching  the  circum- 
stances of  the  claimant,  the  intention  of  the  deceased  to  make  some 
provision  for  her  and  the  value  of  her  services  and  provisions  furnished, 
is  not  objectionable.    Id.,  299 

5.  Where  persons  reside  together  as  members  of  one  family,  and  one 
of  them  renders  services  to  the  head  of  the  family,  the  law  does  not 
imply  a  promise  to  pay  therefor,  nor  a  promise  on  the  part  of  the  one 
rendering  such  service  to  pay  for  maintenance,  the  presumption  being 
tl^t  both  services  and  maintenance  are  gratuitous.  Oinders  v.  Grin- 
ders, 522 

6.  Where  services  are  rendered  with  the  family,  under  the  rule  of 
this  State  there  can  be  no  recovery  against  the  head  of  such  family  un- 
less it  appears  that  there  was  an  express  promise  to  pay,  or  that  the  ser- 
vices were  rendered  under  the  expectation  of  both  parties  that  payment 
was  to  be  made,  the  burden  of  proof  being  upon  the  one  who  seeks  to 
recover  for  such  services.    Id.,  522 

7*  Both  an  express  and  an  implied  contract  can  not  exist  at  one  and 
the  same  time  concerning  one  and  the  same  subject-matter.    Id*,    522 
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8.  In  the  ciise  presented,  in  which  the  danghter-in-law  of  the  de- 
ceased seeks  to  recover  from  his  estate  compensation  for  services  ren- 
dered as  a  member  of  his  family  it  is  held:  That  certain  instmctions 
were  erroneous  for  improperly  stating  the  rale  as  to  the  burden  of 
proof  and  ignoring  t<he  circumstances  surroundmg  the  claimant,  the  in- 
testate and  her  infant  children;  that  statements  made  by  the  intestate 
relative  to  leaving  the  claimant  a  home  were  properly  admitted;  and 
that,  if  the  services  were  rendered  under  an  agreement  that  the  intes- 
tate would  by  will  or  otherwise  provide  the  claimant  a  home  and  sui> 
port  upon  his  death,  and  he  failed  to  do  so,  she  may  recover  upon  a 
quantum  meruit  for  the  five  years  not  barred  by  the  Statute  of  Limita- 
tions.   Id,,  522 

9.  The  appraisers,  in  making  their  estimate  of  the  widow *s  award 
under  Sees.  74  and  75,  Chap.  8,  R.  S.,  are  not  required  to  estimate  the 
value  of  the  family  pictures  and  wearing  apparel,  the  jewels  of  the 
widow  and  her  minor  children  and  the  stoves  and  pipe  used  in  the 
family,  with  the  necessary  cooking  utensils,  all  of  which  are  to  be  in- 
cluded in  the  award  without  regard  to  their  value.    Boyer  v.  Boyer,  534 

10.  The  County  Court  may  set  aitide  an  appraisement  bill,  or  a  re- 
port of  appraisers  mak  ng  out  and  certifying  an  estimate  of  the  value 
of  the  items  allowed  by  statute  as  the  widow's  award,  and  order  a  new 
appraisement,  or  remove  the  appraisers  and  appoint  others  to  make  such 
new  appraisement.    Id,,  5 .4 

11.  While  the  statute  with  respect  to  widow *s  awards  should  be  lit- 
erally construed,  its  construction  should  be  reasonable  and  the  allow- 
ances made  under  it  should  be  within  the  bounds  of  reason.    Id,y    534 

12.  In  the  case  presented,  it  is  held:  That  'the  County  Court  prop- 
erly ordered  the  appraisement  and  award  set  aside;  that  the  action  of 
the  Circuit  Court  in  refusing  a  motion  to  allow  the  widow  to  amend  the 
estimate  because  of  the  insertion  therein  of  improper  items,  even  if  not 
within  its  discretion,  was  justified  by  the  extraordinary  allowances 
made  by  the  appraisers;  and  that  said  court  committed  no  error  in 
ordering  the  affirmance  of  the  order  of  the  Coimty  Court.    Id.y        534 

AGENCY— See  Sales,  9;  Statute  of  Limitatioks,  3. 

1.  Upon  a  bill  to  foreclose  a  trust  deed  of  lands,  forty  acres  ot  which 
are  claimed  by  a  subsequent  purchaser  who  claims  to  have  paid  a  cer- 
tain part  of  the  purchase  money  due  the  maker  of  the  trust  deed  to  the 
agent  of  the  holder  of  the  notes  secured  thereby  upon  an  agreement 
with  said  agent  to  procure  the  release  of  said  forty  acres,  it  is  held,  up- 
on a  review  of  the  evidence,  that  the  agency  claimed  is  not  established 
thereby.    GarreUv.  Meyer,  '  381 

APPEAL  AND  ERROR— See  Bilijsof  Exception,  7;  iNSTRucTroxs,  2  ; 
Negotiable  Instruments,  5,  9;  Practice,  1,  2,  12,  13,  18;  Rail- 
roads, 4,  5;  Replevin,  2. 

1.  When  the  evidence  is  conflicting  this  court  will  not  interfere  with 
the  verdict  of  the  jury.     Village  qf  Mansfield  v.  Moore,  32 
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2.  Errors  which  only  affect  one  who  did  not  jom  in  the  writ  of  error, 
can  not  be  assigned  on  hifi  behalf.     Bro%tn  y.  Miner ^  60 

8.  A  variance  not  specifically  pointed  oat  on  the  trial  can  not  avail 
on  appeal.    Bradley  v.  People^  78 

4.  Where  the  only  ground  relied  upon  for  the  reyersai  of  a  judg- 
ment is  that  the  verdict  is  contrary  to  the  evidence,  and  the  evidence 
IB  80  contnulictory  that,  in  the  opinion  of  this  court,  it  was  for  the  jury 
to  decide  which  side  was  worthy  of  beUef,  their  finding  will  not  be 
disturbed.    SeoU  v.  Sharp,  108 

5.  Where  a  jory  is  waived  and  the  cantp  is  tried  by  tb^  court,  the 
same  presumptions  attach  to  the  findit'qrs  of  the  court  as  would  have 
attached  to  the  verdict  of  a  jury.    Clayhaugh  v.  Hennessey,  124 

6.  Uoon  a  review  of  the  <^vidence,  Which  was  conflicting,  the  judg- 
ment of  the  court  below  is  affirmed,  thi  question  being  as  to  whether  a 
certain  agreement  was  in  effect  the  surrender  of  a  note.    Id,,  124 

7.  This  court  may  ignrire  an  objection  not  raised  below,  and  not 
specifically  stated  in  the  assignment  of  errors.  Vanliew  v.  Second 
yn  Bank,  126 

8.  An  objection  not  raised  in  the  court  below  may  be  ignored  by  this 
court.    Haldeman  v.  Mass.  Muf.  Life  Ins.  Co.,  146 

9.  Where  the  evidence  was  conflicting  and  the  case  waa  properly 
presented  to  the  jury,  this  court  will  not  disturb  the  verdict.  Illinois 
Affriculfural  Co.y.  Cranston,  174 

10.  This  court  will  not  interfere  with  the  judgment  of  the  court 
below,  unless  it  clearly  appears  that  substantial  error  has  been  com- 
mitted to  the  injury  of  the  appellant.    Id],  174 

11.  In  a  case  where  the  question  at  issue  is  mainly  one  of  fact,  this 
court  affirms  the  judgment  of  the  court  below,  allowing  the  claim  of  a 
surety  against  an  estate,  upon  a  review  of  the  record,  without  stating 
the  case  and  it«4  reasons  at  length.     Potcell  v.  Wharton,  176 

12.  Whore  the  evidence  in  support  of  the  verdict  is  sufficient,  if 
believed,  this  court  will  not  interfere.  Indianapolis,  B.  <#  ^r. 
Hy.  Co.  V.  Backless,  181 

13.  This  court  has  no  basis  on.  which  to  make  an  order  for  an 
allowance  of  attorney  fees  to  the  appellee  for  services  here,  nor  is  there 
any  convenient  mode  for  its  determination  of  such  allowance,  if  the 
appellee  is  entitled  thereto.    Id.,  181 

14.  The  finding  of  a  Justice  of  the  Peace,  in  a  proceeding  under  Sec. 
80  Ch.  8,  R.  S.,  for  proof  of  damages  for  sheep  killed  or  injured,  is  in 
no  sense  a  judgment,  and  no  appeal  lies  therefrom.  Lamont  v.  Totrn 
of  Montehello,  186 

15.  A  bond  given  by  a  Supervisor  upon  an  attempted  appeal  from 
snch  a  finding  is  absolutely  void,  and  it  will  not  sustain  an  action. 
Id.,  186 

16.  The  obligors  in  such  a  bond  are  not  estopped  from  denying  the 
recitals  therein  contained.    /<f.«  ^  186 

17.  This  court  reverses  the  judgment  of  the  court  below  pro  forma, 
the  appellee  having  failed  to  file  his  brief.     Green  v.  Smith,  lys 
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18.  This  court  will  not  consider  an  objection  that  the  damages  are 
exce.ssive,  which  was  not  made  on  the  motion  for  a  new  trial.  City  of 
Springfield  y,  Seheevera,  203 

19.  A  judgment'  will  not  be  reversed  on  account  of  errors  which 
worked  no  substantial  injury  to  the  appellants.    Green  v.  Doyle,     205 

20.  Where  the  evidence  is  conflicting,  and  there  is  enough  to  war- 
rant the  verdict,  this  court  will  not  interfere.    Fletcher  v.  Fatten,  228 

21.  Wliere  the  evidence  is  conflicting  and  there  is  enough  to  war- 
rant the  verdict,  this  court  will  not  interfere.    Haldeman  v.  Sennet t, 

230 

22.  This  court  will  not  reverse  a  judgment  for  errors  which  could 
not  have  injured  the  appellant.    Id ,  280 

23.  A  judgment  will  not  be  reversed  for  a  slight  error  in  an  instrnc- 
tion  which  could  have  worked  no  injury  to  the  appellant.  Indiana,  B- 
it  W.  By,  Co.  V.  Nicewander,  305 

24.  In  a  proceeding  to  recover  a  penalty  for  the  sale  of  intoxicating 
liquor  in  violation  of  an  ordinance,  this  court  declines  to  decide  the 
effect  of  a  repeal  of  the  ordinance  in  question,  as  no  brief  has  been  filed 
by  appellee,  bat  reverses  the  judgment  of  the  court  below  because  it 
awards  execution  against  the  city.    Hoopston  v.  Morris,  307 

25.  Where  there  is  sufficient  evidence,  if  believed,  to  support  the 
verdict,  this  court  will  not  interfere.    City  <tf  Springfield  v.  Seiglar, 

334 

26 .  Where  the  record  presents  only  questions  of  fact  arising  upon 
a  conflict  of  evidence,  this  court  will  not  interfere.  Indiana,  B.  dt  W. 
By,  Co,  V.  Hinshaw*  335 

27.  In  an  action  on  a  certificate  of  membership  in  a  mutual  benefit 
association,  entitling  the  children  of  the  holder  to  participate  in  itd 
relief  fund  to  a  certain  amount,  or  such  part  thereof  as  might  be  col- 
lected, as  specified  in  the  constitution  and  by-laws  of  the  association,  it 
is  held  by  this  court,  in  reviewing  a  judgment  by  default  for  the  full 
amount  of  the  certificate,  that  in  the  absence  of  a  bill  of  exceptions  it  is 
to  be  presumed  that  the  finding  of  the  court  below  was  supported  by 
the  evidence  heard  by  that  court.    Northwestern  B.  <t,  M,  A.  Ass'n  v. 

Woods,  372 

28.  This  court  will  not,  upon  a  writ  of  error,  reverse  a  judgment  for 
an  error  which  worked  no  injury  to  the  plaintiff  in  error.  Northwestern 
B.  d^  M.  A.  Ass^n  v.  Mann,  377 

29.  A  decree  in  chancery  dismissing  a  bill  will  be  reversed  if,  by  the 
proofs  appearing  in  the  record,  it  is  not  justified,  although  it  is  not  cer- 
tified that  the  transcript  contains  all  of  the  evidence.  Turner  v.  7«r- 
ner,  430 

30.  Where  the  evidence  la  conflicting  and  there  is  enough  to  support 
the  finding,  this  court  will  not  interfere  with  the  verdict,  on  the  ground 
that  it  is  against  the  evidence.  In  such  a  case  the  court  will  not  at- 
tempt nicely  to  weigh  the  evidence  on  each  side,  and  will  grant  a  new 
trial  only  when  the  verdict  is  manifestly  against  the  evidence.  Dole  v. 
Clow,  477 
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3L  Where  a  jury  is  waived ,  the  finding  of  the  court,  like  the  verdict 
of  the  jury,  is  conclusive,  unless  it  is  manifestly  against  the  weifcht  of 
evidence.    McMahill  v.  Humes,  514 

32.  Where  the  question  involved  depends  on  the  credibility  of  the 
witnesses,  this  court  will  not  interfere  with  the  finding  of  the  jury. 
Classen  v.  Cuddigan,  591 

33.  Where  the  question  involved  is  one  of  fact,  this  court  will  not 
interfere  with  the  verdict  of  the  jury,  unless  it  is  clearly  against  the 
weight  of  evidence.    Radeke  v.  Cook,  595 

34.  An  assignment  of  error  based  on  newly  discovered  evidence, 
does  not  lie,  when  it  was  not  specified  in  the  motion  for  a  new  trial. 
Id.,  595 

85.  An  objection,  raised  here  for  the  first  time,  to  the  filing  of  coun- 
ter affidavits  on  a  motion  for  a  new  trial,  can  not  be  considered  by 
this  court.    Id.,  595 

36.  When  a  jury  is  waived  and  the  cause  is  tried  by  the  court,  the 
finding  is  entitled  to  a  like  consideration  as  the  verdict  of  a  jury  found 
under  like  circumstances.     Davidson  v.  Sprague,  611 

37.  Where  the  evidence  is  conflicting  the  jury  have  the  exclusive 
right  to  pass  upon  and  determine  its  weight  and  to  find  the  facts. 
Lotoe  V.  Ravens,  630 

38.  This  court  will  not  interfere  with  the  verdict  of  the  jury  when 
it  is  not  clearly  against  the  weight  of  the  evidence  and  it  does  not  appear 
to  have  been  prompted  by  passion,  prejudice,  or  misapprehension  of 
the  evidence.    Id.,  630 

39.  An  instruction  which  calls  special  attention  to  an  isolated  fact 
in  the  evidence,  thereby  giving  it  undue  prominence,  is  improper,  but 
such  error  is  not  a  sufficient  cause  for  reversal  where  the  defeated  party 
was  not  thereby  injured.    Lewis  v.  Barber,  638 

ATTACHMENT. 

1.  Under  Sec.  37  of  the  Attachment  Act  other  creditors  bringing 
ordinary  actions  against  the  same  debtor  and  succeeding  in  the  recovery 
of  judgments  at  the  same  term  as  the  attachment  creditor,  are  entitled  to 
share  pro  rata  in  the  proceeds  of  the  attached  property.  But  if  the 
attachment  for  any  reason  fails  to  hold  the  property,  it  will  not  avail 
either  the  attaching  creditor  or  others  who  rely  on  the  provisions  of  said 
section.     Kennedy  v.  Wikqf,  211 

2.  Sec.  37  of  said  act  does  not  apply  to  garnishee  proceedings  under 
Chap.  62  R.  S.,  and  a  creditor  who  recovers  upon  garnishee  process 
under  said  chapter  is  not  required  to  share  the  proceeds  with  other 
creditors.  Id.,        .  277 

3.  The  substance  only  of  the  statements  constituting  the  fraud  is  re- 
quired to  be  reduced  to  writing,  to  comply  with  the  proviso  contained 
in  the  9th  clause  of  Sec.  1,  of  the  Attachment  Act.     Dodge  v.  Yates, 

547 

4.  In  the  case  presented,  it  is  held  that  a  receipt  given  to  the  *'  for- 
mer guardian  **  of  certain  wards,  and  signed  by  the  defendants  as  '^suc- 
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ceeding  goardian,**  is  sufficient  within  said  proviso  to  chargfe  the  de- 
fendant who  falsely  represented  that  he  had  duly  qualified  as  such 
guardian.    Id,,  .  547 

ATTORNEY'S  PEES— See  Appeal  and  Ebbor,  13;  Railroads,  3;  Usury, 
2,  4,  5. 

BIIXS,  NOTES  AND  CHECKS— See  Negotiable  Ikstrumbnts. 

BILLS  OF  EXCEFTIONS— See  Practice,  16,  17. 

1.  Where  there  is  no  bill  of  exceptions  nor  certificate  of  evidence, 
the  presumption  is  that  the  findings  of  the  decree  were  warranted  by 
the  proof.    Brawn  v.  Miner ,  60 

BONDS— See  Appeal  and  Error,  15, 16. 

BRIDGES. 

1.  Upon  a  petition  for  a  writ  of  mandamus  to  require  a  county  to 
contribute  half  of  the  cost  of  a  town  bridge  under  the  emergency  clause 
of  Section  19,  Act  of  June  23, 1883,  it  is  held:  That  an  emergency  which 
arose  before  and  continued  until  after  it  went  into  effect  is  within  the 
act;,  that  this  construction  does  not  give  the  act  a  retroactive  operation 
and  that  the  town  is  not  required  to  show  that  it  has  provided  half  the 
funds  necessary  to  build  the  bridge,  it  being  the  duty  of  the  County 
Board,  when  such  fact  is  not  shown,  to  make  its  appropriation  condi- 
tional.   People  V.  Board  of  Supervisors,  271 

BROKERS— See  Gambling,  1;  Usury,  1. 

1.  Where  the  owner  consigns  goods  to  a  factor  to  sell  and  account  to 
him  for  them,  and  the  factor  exhibits  himself  to  the  world  as  the  owner, 
without  the  knowledge  or  consent  of  the  owner,  the  creditors  of  the 
factor  can  not  seize  the  goods  for  his  deot,  even  in  the  absence  of  actuiU 
notice..   Ellsnerv.  BadcUff,  195 

2.  Where  it  is  a  matter  of  dispute  whether  the  transaction  in  ques- 
tion was  a  sale  or  a  consignment  the  party  claiming  to  be  the  owner  has 
a  right  to  have  his  claim  passed  upon  by  the  jury  under  proper  instruc- 
tions.   Id.,  195 

BURDEN  OP  PROOF— See  Administration,  8. 

CARRIERS— See  Railroads. 

CHANCERY. 

1.  In  chancery  the  question  whether  an  issue  as  to  the  sanity  of  a 
party  should  be  referred  to  a  jury  ia,  except  in  certain  special  case-?, 
entirely  within  the  discretion  of  the  court.    Broum  v.  Miner,  60 

CHATTEL  MORTGAGES— See  Administration  1;  Replevin,  2. 

1.  A  sale  by  the  owner  of  personal  property  covered  by  a  chattel 
mortgage,  without  notice  to  the  vendee,  is  void.  Potts  v.  Mc- 
Pherson,  121 

2.  A  mortgagor  of  personal  property  can  not  recover  from  the 
purchaser  at  mortgagee's  sale  the  difference  between  the  price  paid 


GG6  Appellate  Courts  op  Illinois. 

CHATTEL  MORTGAGES.    Continued. 

and  the  price  agreed  upon  between  the  parties  on  an  attempted  private 
sale  prior  to  Buch  sale,  and  before  said  purchaser  knew  of  said  mort- 
gage.    Id.,  121 

3.  A  chattel  morigiige  l^  valid  though  at  the  time  of  its  execntion  a 
third  person  hoids  the  property  under  the  mortgagor,  and  has  or  claims 
to  have  a  special  property  therein.    Hughes  v.  StuhblefieJd,  216 

4.  In  the  case  presented,  it  is  held  that  a  chattel  mortgage  of  prop- 
erty^  which  was  at  the  time  of  its  execution  in  the  possession  of  a 
third  person  under  a  distress  warrant,  is  valid.    Id.,  216 

5.  After  verbal  sale  and  delivery  of  chattel  property  or  after  bona 
fide  delivery  of  mortgaged  chattels  to  the  mortgagee  in  satisfaction  of 
the  debt,  the  vendee  or  mortgagee  may  temporarily  loan  the  same  to 
the  vendor  or  mDrtgagor  or  employ  the  latter  to  use  the  chattels  in  the 
service  of  the  vendee  without  invalidating  his  title.  MeMahill  y. 
Humes,  513 

6.  Where  the  mortgisror  merely  hitches  horses  to  the  mortgagee's 
rack  for  a  naif  hour  and  then  borrows  them,  the  pa^session  of  the  mort- 
gagee is  not  long  enough  co  apprise  all  parties  of  the  change  of 
ownership.    Id,^  513 

7.  After  a  valid  sale  and  delivery  of  chattel  property,  or  after  a  bona 
fide  delivery  of  mortgaged  chattels  to  the  m3rtgagee  in  satisfaction  of 
the  debt  and  possession  taken  by  the  mortgagee,  the  vendee  or  mort- 
gagee may  temporarily  loan  such  chattels  to  the  vendor  or  mortgagor, 
or  employ  the  latter  to  use  them  in  his  service  without  invalidating  bis 
title.  But  in  order  to  m:ike  such  transfer  of  property  valid  as  against 
third  parties  there  must  be  a  subf^tantial  change  of  possession  of  such 
cliaracter  or  duration  as  would  reasonably  notify  other  persons  that  the 
property  was  transferred  and  the  ownership  changed.  Eagle  v. 
Rohrheimer,  518 

8.  In  an  action  of  replevin  to  recover  certain  personalty  as  the  prop- 
erty of  the  mortgagor  thereof,  it  is  held:  That,  under  the  evidence, 
there  was  no  apparent  change  of  possession  of  a  horse,  for  which  the 
mortgagor  had  given  a  bill  of  sale  to  the  mortgagee;  and  that  evidence 
of  statements  made  by  the  former  as  to  the  date  of  the  bill  of  sale  was 
properly  excluded,  as  the  vendor  can  not  be  heard  after  sale  to  impeach 
the  title  of  the  vendee.    Id.,  518 

CONTRAUTS— See  Adminiotration,  5,  8;  Former  Adjudication,  1; 
Highways,!;  Instructions,  4;  Party  Walls,  2;  Sales,  9;  Stat- 
ute OP  Frauds,  1,  3. 

1.  It  is  a  rule  of  construction  that  a  contract  should  be  supported 
rather  than  defeated.     Easton  v.  Mitchell,  189 

2.  In  an  action  to  recover  for  work  done  under  a  special  contract  for 
constructing  a  tile  ditch,  it  is  held:  That  the  evidence  tends  to  show 
a  failure  of  performance  of  the  contract;  and  that  the  court  below  erred 
inrefu-^ingan  instruction  as  to  the  time  of  commencing  the  suit,  the  evi- 
dence tending  to  show  tbit  it  was  prematurely  brought.  Bowers  v, 
Dji;is,  297 
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CORPORA.TIONS— See  Evidence,  4. 

>  • 

COSTS — See  LAin>LOBD  and  Tenant,  9;  Ejectment,  1. 

1.  The  fact  that  witnesses  who  had  been  subpoenaed  were  not  called 
to  testify,  is  not  of  itself  sufficient  reason  why  their  fees  should  not  be 
taxed.  Highway  CommisBioner 8  Y,  Uamilton^  199 

2.  In  the  case  presented,  it  is  held  that  a  motion  to  retax  costs  pre- 
viously paid  by  the  adverse  party  should  have  been  denied.    Id,^    199 

COURTS-See  Administration,  10,  11. 

COVENANTS. 

1.  A  covenant  not  to  sue  within  a  limited  time  can  not  be  pleaded 
in  bar  to  an  action  brought  before  the  time  has  expired,  although  con- 
tained in  a  composition  agreement  in  which  the  rights  of  third  parties 
are  involved.     Pitts'  Sons'  M'f'g  Co,  v.  Commercial  Nat.  Bank,    483 

2.  In  the  case  presented  it  is  held  that  the  plea  is  clearly  in  biir  and 
can  not  be  treated  as  a  plea  in  abatement.    Id.,  483 

CREDITOR'S  BILLS— See  Administration,  1. 

CRIMINAL  LAW— See  Pleading,  1. 

1.  An  indictment  charging  the  defendant,  as  judge  of  an  electi<51i, 
with  having  altered  and  defaced  ballots  legally  voted  at  such  election, 
need  not  contain  the  names  of  the  electors  whose  ballots  are  alleged  to 
have  been  altered.    Binger  v.  People,  867 

2.  The  mere  fact  that  a  name  on  a  ticket  is  scratched  raises  no  pre- 
sumption against  a  judge  of  the  election  that  he  made  the  erasure. 
Id.,  367 

3.  It  is  no  objection  to  such  an  indictment  that  the  defendant  is 
charged  therein  as  a  judge  of  election  at  an  election  for  township  officers. 
The  general  laws  of  the  State  apply  to  elections  for  town  officers  at 
elections  held  under  the  Township  Organization  Act.    Id.,  867 

4.  In  the  case  presented,  it  is  held  that  the  evidence  does  not  show 
the  defendant  to  have  been  a  ''legally  qualified  judge  of  election,''  an- 
other person  having  been  chosen  moderator  of  the  town  meeting.    Id., 

367 

DAMAGES— See  Landlord  and  Tenant,  8;  Municipal  Corporations, 
9,  11;  Railroads,  16. 

1.  In  an  action  by  a  servant  girl,  to  recover  damages  for  an  injury 
to  her  personal  effects,  resulting  from  the  placing  of  them  in  the  street 
by  the  defendant,  whose  services  she  had  left  under  circumstances  of 
great  provocation,  it  is  held  that  a  verdict  for  thirteen  times  their  value 
is  excessive.    Herkimer  v.  Shea,  85 

DITCHES— See  Highways,  1. 5, 12-14;  Real  Property,  5-8;  Trespass,  1. 

DOGS— See  Actions,  5. 

DRAM  SHOPS— See  Actions,  6-8;  Sai^es,  i. 

EASEMENTS— See  Highways,  1 . 
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ejectment. 

• 

1.  Upon  petition  for  the  vacation  of  the  judgment  and  for  a  new 
trial  in  an  action  of  ejectment,  it  is  held  that  a  failure  to  pay  the  cost:-: 
for  more  than  a  year  after  the  close  of  the  term  at  which  the  judgment 
was  rendered  is  not  sufficiently  excused  by  an  allegation  that  the  clerk 
had  not  computed  the  amount  thereof  because  of  the  absence  of  the  files 
in  the  hands  of  some  unknown  person,  it  not  appearing  that  the  peti- 
tioner had  used  due  diligence.    Aholtz  v.  Diirfee^  144 

ELECTIONS— See  Criminal  Law,  1-4. 

EQUITY— See  Evidencb,  6;  Fraudulent  Conveyances,  1. 

1.  As  a  general  rule  a  court  of  equity  will  not  take  jurisdiction  to 
enjoin  judgments  at  law  where  there  is  an  adequate  remedy  at  law.  It 
will  not  review  a  judgment  at  law  as  a  court  of  errors.  Ala.  Ins.  Co. 
V.  King  man  t  493 

2.  The  practice  of  resorting  to  courts  of  equity  to  enjoin  judgments 
at  law  should  not  be  encouraged.    Id.,  49^3 

8.  Upon  a  bill  to  enjoin  a  judgment  by  default  on  a  policy  of  insur- 
ance, on  the  grounds  that  service  on  a  **  late  agent  **  of  the  complainant 
.  company  was  insufficient  and  that  said  policy  had  been  fraudulently 
altered,  it  is  held:  That  the  remedy  at  law  by  writ  of  error  is  com- 
plete, and  that  if  the  judgment  was  obtained  without  jurisdiction,  it  :s 
void  even  in  a  collateral  proceeding.    Id.,  4dJ 

ERROR — See  Appeal  and  Error. 

ESTOPPEL— See  Appeal  and  Error,  16;  Exemptions,  2;  Insurance,  6; 
Replevin,  5. 

EVIDENCE— See  Acknowledgment,  1;  Administration,  8;  Appeal  aito 
Error;  Executions,  2;  Former  Adjudication,  8;  Gambling,  1; 
Guardian  and  Ward,  1-3;  Highways,  11,  13-16;  Husband  and 
Wife,  2.  3;  Instructions,  2,  9;  Judgments,  3;  Jurisdiction,  12; 
Landlord  and  Tenant,  1,  8, 11;  Master  and  Sekvant,  3;  MuxicirAL 
Corporations,  11;  Negligence,  3;  Negotiable  Instruments.  1.  9, 
12;  Physicians,  1;  Practice,  15,  19;  Railroads,  6,  7,  12,  16;  Re- 
plevin, 1;  Sales,  5,  8, 13;  Statute  of  Frauds,  1,  2. 

1.  Copies  of  the  notes  sued  on  are  held  to  be  competent  evidence, 
the  parties  having  agreed  to  their  use  and  the  defendant  having  wrong- 
fully  aided  in  placing  the  notes  in  the  records  of  the  other  court. 
Mount  V.  ScholeSt  192 

2.  In  the  absence  of  other  suspicious  circumstances,  it  is  not  a 
sufficient  ground  for  the  exclusion  of  a  public  record,  when  oifereil  in 
evidence,  that  some  of  its  leaves  are  missing.  People  y.  Board  of 
Supervisors,  271 

8.  Where  an  officer's  return,  appearing  in  tlie  record  of  a  former 
adjudication,  shows  an  actual  personal  service,  it  can  not  be  contradicted 
in  a  collateral  proceeding  at  law  by  evidence  dehors  the  record. 
Harrison  v.  Hart,  €>49 

4.    In  an  action  to  recover  damages  for  removing  a  certain  structure 
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EVIDENCE.     Continued. 

from  a  race-way  whichcrosses  plaintiff's  lot,  it  is  held:  That  the  evidence 
is  ample  to  show  that  the  Elgin  Hydraulic  Company  was  the  owner  of  the 
race-way  and  had  the  right  to  remove  obstructions  therefrom;  that  the 
act  incorporating  said  company  being  a  public  act^  the  courts  are  bound 
to  take  judicial  notice  of  its  incorporation;  that  the  plaintiff  admitted 
the  incorporation  of  said  company  by  making  it  a  party  defendant; 
that  the  evidence  shows  that  the  directors  of  the  company,  a  portion  of 
the  defendants,  acted  in  pursuance  of  the  request  and  order  of  i\ie  com- 
pwiy;  that  no  former  resolution  of  the  board  of  directors  was  necessary, 
to  authorize  such  work;  and  that  the  evidence  that  the  structure  re- 
moved was  an  obstruction  sufficiently  supports  the  finding  of  the  court 
below.    Nitnmo  v.  Jaekntan,  607 

5.  Possession  itself,  as  to  either  personal  or  real  property  as  against 
one  who  can  show  no  title,  is  evidence  of  ownership.    Id.,  607 

6.  Upon  appeal  from  a  decree  in  equity,  declaring  a  lien  in  the 
nature  of  an  equitable  mort^rage  on  a  lot  in  favor  of  certain  executors, 
it  is  held:  That  the  evidence  though  conflicting  supports  the  decree,  the 
evidence  of  one  of  the  appellants  being  untrustworthy  because  contra- 
dicted by  statements  made  by  him  under  oath  in  certain  collateral 
proceedings.    StewaH  v.  Fellotoa^  618 

EXECUTIONS— See  Appeal  and  Errob,  24;    Fraud,  3;  Judgments, 
4;    Practice,  14. 

1.  An  execution  issued  before  the  entry  of  the  judgment  is  void,  and 
a  subsequent  entry  will  not  validate  it.    Humphreys  v.  Swain^        282 

2.  Parol  evidence  is  admissible  to  show  that  the  execution  was  issued 
and  in  the  hands  of  an  officer  before  the  entry  of  the  judgment.  Id,,  232 

8.  It  is  error  to  award  general  execution  upon  a  judgment  against  a 
Board  of  School  Directors.  Such  judgment  can  only  be  enforced  as  pro- 
vided in  \  50,  Chap.  122,  Starr  k  C.  111.  Stat.  Board  qf  Education  v. 
Eoag,  588 

EXEMPTIONS. 

1.  When  the  wife  has,  in  fact,  become  the  head  of  the  family  by 
taking  exclusive  charge  and  control  of  its  earnings  and  the  financial 
and  business  interests  necessary  to  support  and  keep  it  together,  although 
her  husband  resides  with  her,  she  is  entitled  to  the  benefit  of  the  ex- 
emption laws  as  the  head  of  the  family.     Temple  v.  Freed,  238 

2.  The  positive  refusal  by  the  owner  of  personal  property  to  make  a 
schedule  at  the  time  of  the  levy  under  execution,  upon  due  notice  and 
opportunity  given,  does  not  of  itself  prevent  or  estop  him  from  making 
such  schedule  within  a  reasonable  time  thereafter.    Johnston  v.  Willey, 

354 
8.    What  is  a  reasonable  time  for  making  and  delivering  the  schedule 
depends  upon  the  special  circumstances  of  each  case,  and  is  a  question 
for  the  jury.    In  some  cases  it  should  be  before  levy.    In  others  it  will 
be  in  time  if  before  sale.    Id,,  354 

8.  •  In  the  case  present-ed  no  question  of  fraud  arises.  The  owner*s 
refusal  was  in  ignorance  of  his  duty  and  without  intention  to  waive  his 
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EXEMPTIONS.    Continued. 

claim.  He  made  and  delivered  the  schedule  within  a  few  hours,  and 
SB  soon  as  he  could  get  legal  advice.  Whether  the  time  was  reasonable 
was  a  question  for  the  jury.    Id,  354 

FALSE  IMPRISONMENT— See  JmusDionoH,  12. 

FENCES— See  Railroads,  1,  2. 

FORMER  ADJUDICATION— See  Nbgotiablb  iNSTKUMSim,  10. 

1.  The  facts  and  law  of  a  cause,  as  determined  by  this  court  and  by 
the  Supreme  Court,  in  another  suit  between  the  same  porties^^an  not 
be  changed,  after  the  cause  has  been  remanded  to  the  court  below,  by  the 
agreement  of  a  party,  the  default  of  others,  new  or  additional  evidence 
however  taken,  or  any  decree  of  the  court  without  the  consent  of  the 
parties.    Fanning  v.  Russell,  220 

2.  A  fact  which  has  been  directly  tried  and  decided  by  a  court  of 
competent  jurisdiction  can  not  be  contested  again  between  the  same 
parties  in  the  same  or  any  other  court.  Miers  v.  Pinoter,  551 

8.  In  an  action  upon  the  third  of  three  promissory  notes,  given  at  the 
same  time  for  the  same  consideration  and  as  part  of  the  same  transaction, 
it  is  held:  That  the  record  of  a  former  suit  on  the  other  notes  is  ad- 
missible cand  conclusive  of  the  question  of  the  partnership  of  the  makerfs, 
that  question  having  been  directly  in  issue  in  said  suit;  that  the  fact  of 
the  existence  of  the  partnership  being  thus  established,  certain  admis- 
sions by  one  of  the  partners  that  the  transaction  in  question  was  a  part- 
nership matter,  were  properly  admitted  in  evidence,  and  that  there  was 
no  error  in  the  instructions.    i<f.,  551 

FRAUD*-See  Attaohicbnt,  8,  4;  Chattel  Mortgaobs,  &-^;  Exxxptions, 
4;  Fraxtdvlbnt  Contbtancss;  Guardian  and  Ward,  8;  Juris- 
DionoN,  8;  Rkplbtin,  5;  Salbs,  1,  2, 7-12. 

1.  In  an  action  to  recover  a  balance  claimed  t-o  be  due  on  a  policy  of 
life  insurance,  the  surrender  of  which  is  alleged  to  have  been  fraudu- 
lently procured  by  the  agent  of  the  defendant,  it  is  held,  upon  a  review 
of  the  evidence,  that  the  charge  of  fraud  is  not  sustained  and  is  not 
true  in  fact.    Mass,  Mut,  Ins,  Co.  v.  Hayes,  258 

2.  Where  the  parties  to  a  settlement  sustain  to  each  other  no  rela- 
tion of  trust  or  confidence,  the  settlement  can  not  be  impeached  as 
fraudulent  because  of  false  affirmation  by  one  of  them  of  mere  matter 
of  opinion,  or  even  of  fact,  which  is  at  least  equally  open  to  the  knowl- 
edge or  inquiry  of  the  other.    Id.,  258 

8.  In  an  action  against  a  sheriff  and  deputy  sheriff  for  taking  cer- 
tain horses,  it  is  held:  That  the  evidence  justifies  the  conclusion  that 
the  supposed  sale  of  the  horses  by  the  defendant  in  certain  executions 
to  his  son,  the  appellant,  was  fraudulent  and  void  as  against  creditors; 
that  there  had  been  no  delivery  of  the  horses  to  appellant;  that  it  does 
not  appear  that  the  officer  had  notice  of  the  assignment  of  the  judg- 
ments to  the  appellant  and  of  his  ownership  of  the  executions  prior  io 
the  levy  and  sale,  and  that  the  instructions  when  considered  together 
were  substantially  correct    Bressler  v.  Beach,  422 
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FRAUD.    Continued. 

4.  Upon  a  bill  filed  to  recover  the  amount  of  a  claim  allowed  in  the 
Connty  Court  against  an  estate,  it  is  held:  That  the  claim  presented 
by  the  £ather  of  the  deceased  was  for  money  advanced  to  his  son  as  a 
gift;  that  it  was  barred  by  the  Statute  of  Limitations,  and  that  it  was 
allowed  through  fraud  and  collusion  between  the  claimant  and  the  ad- 
ministrator.    Turner  v.  Turner ,  427 

5.  Upon  a  writ  of  error  to  review  a  decree  dismissing  a  cross-bill, 
filed  to  determine  the  priority  and  extent  of  the  liens  claimed  by  the 
cross-complainant  in  T^ertain  lands,  and  to  have  the  cancellation  of  a 
certain  trust  deed  declared  void  and  the  trusts  therein  established,  it  is 
held:  That  the  record  does  not  present  sufficient  evidence  to  sustain 
the  charge  of  fraud  in  procuring  the  release  of  said  trust  deed;  and 
that  the  subsequent  acceptance  by  the  cross-complainant  of  a  new  note 
for  the  indebtedness  covered  by  said  trust  deed,  with  full  knowledge  of 
said  release,  was  a  ratification  thereof.    Seymour  v.  Maehey,  449 

6.  Fraud  is  not  to  be  presumed  but  must  be  proved  by  facts  and 
circumstances  in  the  case.  The  law  presumes  any  business  transaction 
to  be  honest  until  the  contrary  is  shown.     Wood  v.  Clark,  464 

FRAUDULENT  CONVEYANCES. 

1.  The  widow  of  the  grantor  can  not  maintain  a  bill  in  equity  to  set 
aside  a  conveyance  in  which  she  joined  as  his  wife,  knowing  it  to  be 
without  consideration  and  for  the  purpose  of  defrauding  creditors,  un- 
less she  can  excuse  her  participation  in  the  act  complained  of.  The  ex- 
cuse that  she  was  too  sick  to  care  what  she  did,  is  insufficient  when  it 
appears  that  she  knew  the  nature  and  effect  of  the  deed.  Barnes  v. 
Gill,  129 

GAMBLING. 

1.  In  an  action  hy  a  broker  to  recover  advances  made  to  cover  losses 
on  purchases  and  sales  of  corn  ordered  by  the  defendants,  it  is  held: 
That  the  instructions  as  to  the  strictness  with  which  said  orders  should 
be  construed  were  erroneous  as  applied  to  the  case  presented;  that  un- 
der the  evidence  the  transactions  in  question  were  not  gambling  trans- 
actions, and  that  certain  evidence  as  to  the  ''kind**  of  transactions  be- 
tween the  parties  was  improperly  admitted.    King  v.  Luckey,       182 

GARNISHMENT—See  Attaohmibnt,  2. 

GIFTS— See  Fraud,  4. 

GUARDIAN  AND  WARD— See  Mortgagm,  2. 

1.  The  order  of  a  Probate  Court,  finding  the  amount  due  from  a 
guardian,  though  generally  conclusive  against  the  guardian  and  sure- 
ties, may  be  impeached  for  fraud.    Seago  v.  People,  288 

2.  Sec.  2,  Ch.  51,  R.  S.,  and  the  first  exception  thereto,  when  con- 
strued together,  do  not  exclude  the  evidence  of  the  adverse  party  to  a 
suit,  brought  by  an  **  heir  "  to  enforce  a  right  not  claimed  by  inheri- 
tance, as  to  facts  occurring  during  the  minority  of  the  plaintiff.    Id,,' 

288 
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GUARDIAN  AND  WARD.    Continued. 

3  In  an  action  against  a  gaardian  and  surety  to  recover  a  balance 
shown  to  be  due  by  a  report  of  the  cruardian,  which  had  been  duly  ap- 
proved by  the  Probate  Court,  it  is  held:  That  a  former  sworn  report  of 
the  gruardian,  which  shows  a  much  less  balance  to  be  due,  the  ward  be- 
ing therein  charged  for  board,  is  admissible  in  support  of  a  plea  charg- 
ing fraud,  and  that  the  surety  is  a  competent  witness  for  all  purposes, 
the  suit  not  being  brought  by  the  plaintiff  as  an  heir.    Id.,  283 

HIGHWAYS — See  Actions,  4;  Injunctions,  2.  • 

1.  A  bill  to  enjoin  the  owner  and  occupant  of  premises  adjoining  a 
highway  from  filling  up  an  artificial  ditch  thereon,  and  without  the 
limits  of  the  highway,  does  not  lie,  unless  the  public  has  by  deed,  pre- 
scription or  condemnation  acquired  a  right  to  the  use  of  such  ditch  a^ 
an  easement.  And  it  is  so  held,  although  at  the  time  of  filing  the  bill 
the  ditch  had  been  in  existence  thirteen  years,  had  been  kept  open  by 
the  Commissioners  of  Highways,  and  the  occupant  had  been  paid  from 
public  funds  for  improving  it  under  a  contract  with  the  Commissioners. 
Simpson  v.   Wright,  67 

2.  To  give  the  Commissioners  of  Highways  jurisdiction,  a  petition 
under  Sec.  54  of  the  Act  of  1888,  must  substantially  aver  that  the  pro- 
posed road  is  to  be  laid  out  from  one  dwelling  or  plantation  of  an  ind- 
vidual  to  a  public  road,  from  one  public  road  to  another,  or  from  a  lot 
of  land  to  a  public  road.    Commissioners  of  Highways  v.  Malloiy,  184 

8.  When  the  clause  '*  or  from  a  lot  of  land  to  a  public  road  "  is  re- 
lied upon,  the  petition  must  contain  a  suitable  description  of  such  lot. 
Id.,  184 

4.  Commissioners  of  Highways  are  individually  liable  for  injuries 
resulting  to  others  from  the  negligent  performance  of  their  official  duties 
in  constructing  or  repairing  a  public  highway,  such  duties  being  minis- 
terial.   Skinner  y.  Morgan,  209 

5.  It  is  negligence  on  the  part  of  Highway  Commissioners  to  leave 
a  tile  ditch  along  a  highway  open  for  months,  without  proper  measures 
to  protect  those  using  such  highway.    Id.,  209 

6.  A  Justice  of  the  Peace  has  jurisdiction  of  an  action  to  recover  dam- 
ages for  an  injury  to  personal  property  caused  by  the  negligent  per- 
formance by  Highway  Commi^ioners  of  their  duties.    Id.,  209 

7.  In  an  action  against  Highway  Commissioners  to  recover  damages 
for  injuries  caused  by  a  defective  bridge,  it  is  held  that  instructions, 
from  which  the  jury  no  doubt  inferred  that  the  defendants  were  bound 
to  know  the  danger  and  provide  against  it,  are  too  broad.  Neinsteil  v. 
Smith,  236 

8 .  ft  seems  that  Highway  Commissioners  are  not  to  be  regarded  as 
knowing  what  they  might  have  ascertained  as  to  the  dangerous  condi- 
tion of  a  bridge;  that  in  the  discharge  of  their  official  duties  they  are 
only  required  to  exercise  their  judgment  as  reasonably  prudent  men,  and 
that  the  duty  in  question  was  something  more  than  ministerial  in  char- 
acter.   Id.,  235 

9.  Sec.  57,  Ch.  121,  R.  S.,  attempting  to  provide  for  the  opening  of 
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roads,  '*on  township  or  ceunty  lines,  or  from  one  township  into  another," 
is  defective  in  that  the  words  "or  township"  were  inadvertently 
omitted  after  the  word  **  county  *'  in  the  provision  requiring  the  peti- 
tion to  be  *'  signed  by  not  less  than  twelve  laud  owners  residing  in 
either  county  within  three  miles  of  the  road."  In  the  construction  of 
said  section  this  court  supplies  the  omitted  words,  and  holds  that 
•*  either  "  must  be  read  to  mean  **  each."    People  v.  Blaekwelder;  254 

10.  Upon  demurrer  to  a  petition  for  a  writ  of  mandamus  to  compel 
the  Commissioners  of  Highways  of  the  towns  of  North  and  South  Litch- 
field to  allot  to  each  of  said  towns  a  part  of  a  road  along  a  line  dividing 
the  towns,  for  its  maintenance,  and  to  apportion  the  expense  of  locating 
the  same,  it  is  held:  That  the  road  in  question  was  not  located  accord- 
ing to  law,  the  requisite  number  of  land  owners  of  each  township  not 
having  signed  the  original  petition.    Id,<,  254 

11.  In  an  action  by  a  Commissioner  of  Highways  to  recover  for  ser- 
vices growing  out  of  his  official  duties,  it  is  held:  That  under  Sec.  117 
of  the  Act  of  1879y  a  Commissioner  of  Highways  is  entitled  to  recover 
91-50  per  day  for  each  day  necessarily  employed  in  the  discharge  of  his 
official  duties;  that  such  employment  I?  not  limited  to  attendance  upon 
official  meetings  of  the  Board,  and  that  a  general  offer  to  prove  that  the 
plaintiff  rendered  services  upon  the  highways,  covering  an  extraordi- 
nary number  of  days,  was  too  general,  and  did  not  tend  to  prove  any  item 
for  which  he  was  entitled  to  recover.  Martin  v.  Town  of  La  Salle,  438 

12.  The  right  to  lay  a  tile  drain  for  private  purposes  along  a  high- 
way, is  one  which  the  Commissioners  of  Highways  have  no  power  to 
grant.    Murray  v.  Gibson,  488 

13.  The  rigjit  to  dig  and  maintain  such  a  drain  is  such  a  right  and 
interest  in  land  as  can  not  be  given  by  parol  but.  must  be  created  by 
deed.    Id.,  488 

14.  In  the  case  presented,  it  is  held:'  That  the  jury  must  be  pre- 
sumed to  have  found  the  issue  of  fact  as  to  whether  the  plaintiff 
granted  permission  to  dig  the  ditch  in  question,  in  favor  of  the  defend- 
ants; that  the  jury  must  also  have  found  that  the  condition  as  to  obtain- 
ing the  consent  of  the  Commissioners  was  complied  with;  that  such' 
finding  is  not  manifestly  against  the  weight  of  the  evidence;  that  the 
evidence  sustains  a  finding  that  there  was  no  revocation  of  the  parol 
license  prior  to  the  commencement  of  this  suit;  that  it  is  sufficient  that 
the  plaintiff  gave  his  consent  to  the  digging  of  the  ditch,  although  he 
was  ignorant  of  his  legal  right  to  forbid  it;  that  such  consent  or  parol 
license  until  revoked  was  a  complete  bar  to  all  suits  for  trespass  on  ac- 
count of  digging  and  maintaining  said  ditch;  that  said  license  protected 
any  who  assisted  in  digging  the  ditch,  and  that  the  claims  that  the  ditch 
was  not  properly  constructed  and  that  it  should  have  been  tiled  at  once 
were  for  the  jury  to  determine.     Id,,  488 

15.  In  an  action  to  enforce  the  statutory  penalty  for  the  obstruction 
of  a  highway,  it  is  held:  That  the  verdict  for  the  plaintiff  is  supported 
by  the  evidence;  that  the  order  of  the  Commissioners^  laying  out  the 
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road,  was  properly  admitted,  althougrh  the  record  showed  no  aDsessment 
and  payment  of  damages,  the  act  of  1851  not  requiring  a  record  of  any- 
thing but  the  order;  that  Sec  52,  Chap.  121,  R.  8.,  is  also  applicable; 
that  the  evidence  shows  the  road  was  duly  established  and  opened, 
and  that  it  established  the  existence  of  the  road  by  user  tor  a  period  of 
more  than  twenty  years  prior  to  the  alleged  obstruction.  Lowe  y.  Totm 
of  Aroma,  598 

16.  8ec.  52,  Chap.  121,  R.  S.,  making  the  Town  Clerk's  record  pHnM 
facte  evidence  of  the  regularity  of  official  action  in  relation  to  highways, 
applies  where  the  road  was  established  before  as  well  as  after  its  enact- 
ment.   Id.,  598 

HOMESTEAD— See  Mortgagbs,  6. 

HUSBAND  AND  WIFE— See  ExEMPrroNa,  1 . 

1.  Prior  to  April  24,  1861,  when  the  Married  Women's  Act  of  1861 
took  effect,  the  husband  was  seized  of  a  life  estate  in  the  equitable  and 
legal  estate  of  his  wife,  and  said  act  did  not  affect  such  life  estate  where 
it  had  previously  vested.    Koehler  v.  Miller ^  557 

2.  A  husband  in  possession  and  control  of  his  wife's  estate  under  his 
said  common-law  right,  is  presumed  to  act  for  himself  and  not  as  her 
agent  in  the  erection  of  a  wall  thereon;  and  she  is  not  liable  for  injuries 
resulting  from  his  negligence' in  the  erecticm  of  said  wall.    Id.t        557 

8.  In  the  case  presented  it  is  held  that  statements  made  hj  the  hus- 
band in  the  absence  of  the  wife  were  improperly  admitted.    Id.,      557 

4.  An  instruction  should  not  single  out  and  call  special  attention  to 
a  circumstance  in  evidence  which  is  inconclusive  in  character.    Id.,  557 

INJUNCTIONS— See  Equitt,  2,  3;  Highways,  1;  Real  Propkrtt,  8. 

1 .  An  injunction  will  not  be  granted  to  prevent  wrong  in  the  abstract, 
a  wrong  that  is  only  nominal  or  theoretical  in  character,  or  a  wrong 
that  is  merely  apprehended  by  the  petitioner.  Newhy  v.  Commis- 
gioners  of  Highway 8,  245 

2.  Upon  a  bill  filed  to  enjoin  Highway  Commissioners  from  opening 
a  highway  over  the  complainant*s  land,  it  is  held  that  the  sworn  an- 
swer and  personal  testimony  of  the  defendants,  admitting  the  invalidity 
of  an  order  establishing  the  road  and  disclaiming  all  right  and  inten- 
tion to  enforce  it,  overcame  any  presumption  of  intention  to  open  the 
road  that  might  arise  from  the  mere  existence  of  the  order.    Id.,      245 

INSANITY— See  Chancery,  1. 

INSOLVENCY— See  JuBiBDicnow,  7,  8. 

INSTRUCTIONS— See  ADMimsTRATiON,  8;  Apprai,  awd  Error,  23, 
89;  CoiTTRACTS,  2;  Gambling,  1;  Highways,  7;  Husband  and 
Wife,  4;  Insurance,  6;  Jurisdiction,  12;  Landlord  and  Ten- 
ant, 9,  11;  Master  AND  Servant,  3;  Mxtnicipal  Corporations,  11; 
Negligence,  3;  Negotiable  Instruments,  12;  Practice,  1,  5,  18, 
19;  Railroads,  10,  11,  12;  Real  Propbrtt,  4;  Salbs,  5,  9, 13. 
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1.  Where  the  evidence  is  so  complicated  3*  to  render  the  proper  de- 
termination of  the  issue  doubtful,  spreat  accuracy  in  the  instructions  is 
required.    Druly  v.  Estate  of  Johnson,  267 

2.  In  the  case  presented,  in  which  the  question  involved  is  whether  a 
claim  against  an  est^ite,  based  on  a  note  given  by  the  Jeceased,  ii  an  in> 
dividual  or  partnership  debt,  it  is  held:  That  the  .production  of  the 
note  made  a  prima  fade  case  of  individual  indebtedness;  that  an  in- 
struction to  the  effect  that  the  plaintiff  **  must  go  further."  and  show 
by  a  preponderance  of  evidence  that  the  money  was  loaned  to  the  de- 
ceased individually,  was  misleading,  and  should  have  been  refused;  that 
an  instruction  given  as  to  the  interest  of  certain  witnesses  as  heirs  of 
the  deceased,  though  correct  as  a  proposition  of  law,  was  erroneous,  as 
containing  an  argument  which  was  in  itself  unsound;  that  an  alleged 
error,  which  manifestly  did  the  appellant  no  harm,  is  immaterial,  and 
that  an  objection  to  the  answer  of  the  partner  of  the  deceased  to  a  ques- 
tion as  to  whether  he  signed  the  note  as  surety,  was  improperly  sus- 
tained.   Id, ,  267 

3.  Instructions  which  contain  all  that  is  really  applicable  and  im- 
portant, although  not  every  instruction  is  itself  entirely  accurate,  are 
sufficient.    Hayden  v.  Henderson^  299 

4.  In  an  action  by  a  sister  against  her  brother  to  recover  wages 
claimed  to  be  due  her  for  services  in  his  family,  and  also  to  recover  on  a 
note,  it  is  held  that,  as  the  question  of  liability  rested  upon  an  alleged 
express  contract,  a  certain  instruction  complained  of  contained  no 
serious  error.    Holmes  v.  Holmes,  811 

5.  An  omission  in  an  instruction  is  not  error  if  it  is  supplied  else- 
where in  the  instruction  given.     Village  of  Mansfield  v.  Moore,     326 

6.  Where  the  testimony  is  conflicting,  the  instructions  should  be 
accurate  and  clear.  It  is  not  sufficient  that  a  necessary  qualification  of 
an  instruction  given  may  be  found  in  the  instructions  given  for  the 
opposite  party.     Town  of  Geneva  v.  Peterson,  454 

7.  Where  the  testimony  is  conflicting  the  instructions  should  be 
accurate  and  clear.     City  of  Aurora  v.  Parks,  459 

8.  It  is  not  error  to  refuse  an  instruction  though  it  may  contain  a 
correct  proposition,  when  its  substance  is  contained  in  another  instruc- 
tion, given  at  the  instance  of  the  same  party.     Wood  v.  Clark,        464 

9.  In  an  action  to  recover  the  price  of  a  boiler,  engine  and  inspi- 
rator attachment,  it  is  held:  That  it  was  error  to  admit  in  evidence  the 
shipping  bills  of  the  carrier  to  show  the  condition  of  the  machinery 
when  shipped;  that  certain  instructions  were  erroneous,  there  being  no 
evidence  upon  which  to  base  them;  that  an  instruction  assuming  that  the 
defendant  kept  men  in  his  employ  an  unreasonable  length  of  the  time 
was  erroneous,  the  fact  assumed  being  for  the  jury;  and  that  an  instruc- 
tion touching  the  leakage  of  the  boiler  was  erroneous  in  view  of  the 
evidence.    Mitchell  v.  Willard,  500 

10.  Where  the  court  has  properly  instructed  the  jury  on  a  given 
point,  it  is  under  no  obligation  to  repeat  the  same  principle  of  law  in 
another  instruction  in  different  phraseology.    Smith  v.  Taggart,    538 
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lNSURA.NCE.-:-See  Appeal  akd  Error,  27;  Fraud.  1,  2. 

1.  In  an  action  brought  on  a  certificate  or  policy  of  life  insurance,  the 
assured  having  committed  suicide,  it  is  held  that  the  application,  contain- 
ing a  3tipulation  excepting  death  from  suicide  from  the  risk,  must  be 
construed  with  the  certificate  as  one  instrument.  Northwestern  Be- 
nevolent and  Mut.  Aid  Association  v.  Bloom,  159 

2.  An  allegation  that  the  assured  '*  did  then  and  there  immorally, 
wrongfully  and  wickedly"  commit  suicide,  is  substantially  an  alleg^i- 
tion  that  he  committed  the  act  while  sane.     Id.,  159 

8.  Where  the  husband  surrenders  a  policy  of  insurance  on  his  life, 
payable  to  his  wife,  to  the  insurance  company,  in  exchange  for  a  policy 
in  favor  of  his  children,  and  upon  his  death  payment  of  the  latter  policy 
is  made  to  the  guardian  of  the  children,  the  widow  can  not  maintain  a 
bill  against  the  guardian  for  the  amount  of  the  policy;  as  a  court  of 
equity  is  without  jurisdiction,  and  there  is  no  piivity  between  the  par- 
ties.    Wheeler  Y.  Martian  d,  177 

4.  In  an  action  upon  a  certificate  of  membership  in  a  mutual  aid 
association,  it  is  held:  That  the  statements  made  by  the  insured,  in 
regard  to  his  condition  and  habits,  are  representations,  and  not  war- 
ranties; that  it  is  sufficient  if  they  were  made  in  good  faith,  although 
some  one  or  more  of  them  may  have  been  untrue,  and  that  there  was  no 
error  in  the  refusal  of  the  court  below  to  give  certain  instructions 
which  treated  such  statements  as  warranties.  Northwestern  B.  ^  M, 
A,  Ass'n  V.  Cain,  471 

5.  In  an  action  upon  a  policy  of  fire  insurance  it  upheld:  That  the 
verdict  for  the  plaintiff  is  manifestly  against  the  weight  of  evidence 
which  shows  the  house  to  have  been  unoccupied  at  the  time  of  the 
loss  within  the  meaning  of  the  clause  exempting  the  defendant  from 
liability  while  unoccupied.    Agricultural  Ins.  Co.  v.  Frith,  593 

6.  In  an  action  upon  a  policy  of  insurance,  wherein  the  defendant 
claims  that  the  policy  is  void  because  the  buildings  insured  were  not  en- 
tirely situated  upon  the  plaintiff's  grounds,  and  because  of  a  change  in  the 
firm  insured,  and  that  the  acfion  is  barred  by  the  six  months*  limitation 
in  the  policy  contained,  it  is  held:  That  these  objections  are  met  by  an 
adjustment  of  the  loss  made  by  an  independent  adjuster  whoee  acts 
were  ratified  by  the  defendant;  that  certain  customary  reservations  if 
made  in  said  settlement  could  not  effect  the  waiver  by  the  defendant  of 
the  six  months'  limitation  clause  of  the  policy;  that  defendant  is  es- 
topped by  the  knowledge  of  its  agent  of  the  situation  of  the  buildings 
and  the  change  in  the  firm  insured;  and  that  certain  objections  to  in- 
structions can  not  avail  the  appellant.  German  Fire  Ins.  Co.  v. 
Carrow,  *  631 

7.  The  law  does  not  favor  clauses  of  limitations  in  policies  of  insur- 
ance. They  are  strictly  construed  and  allowed  to  be  readily  waived. 
Id.,  631 

INTEREST— See  Statutis  of  LnnTATiows,  3. 

JUDGMENTS— See  Appeal  and  Error,  14;  Eqihtt,  2,  8;  Exbcutions, 
2;  FLBADmGi  1;  Pbactice,  4;  Statuts  of  Limitations,  7,  8. 
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1.  The  filing  of  a' transcript  of  a  Justice's  judgment  with  the  Clerk 
of  the  Circuit  Court  more  than  seven  years  after  it  was  rendered,  creates 
no  lien.     Trogden  v.  Safford,  240 

2.  Upon  a  bill  to  have  the  record  of  a  judgment  for  costs  amended, 
to  set  aside  the  execution  issued  thereon  and  a  sale  of  real  estate  there- 
under, and  to  cancel  the  certificate  of  purchase  issued  to  the  defendant, 
the  purchaser,  it  is  held:  That  the  judgment  complained  of  was  never 
in  fact  pronounced  by  the  court,  the  clerk  having  had  the  judgment  en- 
tered against  the  defendants  upon  his  understanding  that  the  minute, 
"  continued  at  costs  of  plaintiff,"  entered  upon  the  docket  by  the  court, 
was  a  mistake;  that  the  clerk  was  without  authority  to  substitute  his 
recollection  for  the  written  memorandum  of  the  court;  and  that  the 
order  of  the  court,  if  wrong,  worked  no  injury  to  the  plaintiff  in  the 
original  suit,  the  final  judgment  having  been  against  him.  Crowell  v. 
Deen,  .     863 

8.  Upon  a  bill  to  enjoin  the  enfoi*cement  of  a  judgment  rendered  by* 
default  in  attachment  proceedings,  it  is  held:  That  if  the  special  count 
in  the  declaration  filed  in  such  proceedings  was  bad.  it  will  be  presumed 
that  the  evidence  heard  ex  parte  therein  justified  the  judgment  under  the 
common  counts;  that  such  judgments  can  not  be  attacked  collaterally, 
even  if  errors  and  irregularities  in  the  course  of  the  trial  were  con- 
ceded; that  it  can  not  be  presumed  that  the  judgment  was  obtained  by 
fraud;  and  that  it  was  unnecessary  in  the  attachment  proceedingn  for 
the  plaintiffs  to  return  a  worthless  note,  the  names  of  the  securities  to 
which  were  forged,  which  they  had  previously  accepted  In  settlement 
of  the  indebtedness.    French  v.  Baker ^  482 

4.  Under  Sees.  1  and  18,  Ch.  77,  R.  8.,  property  on  which  an  execu- 
tion has  been  levied  must  be  sold  for  the  benefit  of  all  executions  issued 
upon  judgments  rendered  at  the  same  terra,  and  the  proceeds  of  such 
sale  must  be  divided  upon  the  several  executions  pro  rata.  Hellman  v. 
Sehiffer,  603 

6.  In  the  case  presented,  it  is  held:  That  the  order  to  prorate  was 
properly  based  tipon  the  balance  due  on  appellant's  judgment  when  the 
real  estate  was  sold,  after  deducting  the  amount  realized  on  said  judg- 
ment by  a  previous  sale  of  personal  property;  that  the  court  properly 
refused  to  allow  proof  that  part  of  the  property  so  sold  as  perf^onalty 
has  since  been  taken  as  realty,  the  rule  caveat  emptor  being  applicable; 
and  that  certain  intervening  attachment  liens  did  not  cut  off  the  last 
judgment  from  the  right  to  pro  rate  with  that  of  appellant.    Id,,    503 

6.  A  confession  of  judgment  is  sufficient  to  authorize  the  clerk  to 
enter  up  the  judgment  if  the  cognovit  contains  the  words,  **  I  can  not 
deny."    Letcia  v.  Barhtfr,  638 

JURISDICTION— See  Administration,  1;  Equity,  1-3;  Highways,  2, 6; 

Practice,  17;  Trusts,  1. 

* 

1.  The  Circuit  Court  is  without  jurisdiction  of  an  action  against  an 
assignee,  claiming  under  an  assignment  for  money  had  and  received, 
the  jurisdiction  of  the  County  Court  being  exclusive.  Mj/ers  v.  Deer* 
ing,  58 
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JURISDICTION.    Continued. 

2,  In  all  cases  of  coDCurrent  jurisdiction  the  court  which  first  obtains 
it  will  retain  it  to  the  end  of  the  controversy,  to  the  entire  ezclnsion  of 
others.    Mount  ▼.  Scholes,  192 

8.  A  suit  by  an  administrator,  on  notes  payable  to  his  intestate,  is 
not  barred  by  a  judgment  rendered  by  a  court  o£  concurrent  jurisdiction 
in  a  fraudulent  suit  subsequently  brought  by  the  wife  of  the  maker  in 
the  name  of  the  administrator  for  her  use,  she  having  possession  of  the 
not«8.    Id.,   .  192 

4.  A  Justice  of  the  Peace  has  jurisdiction  of  an  action  to  recover 
•    damages  for  an  injury  to  personal  property.     Workman  v.  Neat,     293 

5.  Where  a  will  devises  real  estate  as  it  would  not  descend  under 
the  statute,  a  freehold  is  involved.    Bice  v.  Hall,  298 

6.  This  court,  for  want  of  jurisdiction,  dieraisses  an  appeal  in  a 
cajBe  involving  such  a  will,  with  leave  to  withdraw  the  record.  Id. ,  298 

^«  The  Circuit  Court  has  jurisdiction  of  a  bill  filed  by  creditors  and 
the  assignee  of  an  insolvent  to  have  a  trust  deed  covering  his  real  estate 
cancelled  and  annulled  and  the  property  passed  over  to  the  assi^ee. 
Second  Nat.  Bank  v.  English,  817 

8.  The  exclusive  jurisdiction  of  the  County  Court  as  an  insolvent's 
court  does  not  extend  to  a  proceeding  brought  by  the  assignee  and  oth- 
ers to  remove  a  cloud  from  the  title  of  property  claimed  to  be  a  part  of 
the  insolvent's  estate.    Id.,  317 

9.  Where  the  primary  object  of  the  suit  is  the  recovery  of  a  free- 
hold estate,  the  title  whereof  is  directly  put  in  issue,  and  where  the 
suit,  if  prosecuted  to  a  final  determination,  will,  by  virtue  of  the  judg- 
ment or  decree  rendered  therein  as  between  the  parties,  result  in  one 
gaining  and  the  other  losing  the  estate,  a  freehold  is  involved.  Moyer  - 
V.  Swygart,  498 

10.  Upon  a  bill  to  contest  the  validity  of  a  will  which  devised  all  of 
a  tract  of  land  to  the  defendant,  it  is  held  that  this  court  is  without  ju- 
risdiction, the  question  at  issue  being  whether  the  defendant  shall  have 
a  freehold  interest  in  all  the  land  or  only  an  aliqaot  part  as  an  heir  of 
the  testator     Id.  498 

11.  The  judicial  character  of  a  Justice  of  the  Peace  only  protects 
him  from  personal  liability  when  the  act  complained  of  is  within  his 
jurisdiction.    Sanforth  v.  Classen,  672 

12.  In  an  action  of  trespass  against  a  Justice  for  false  imprisonment, 
it  is  held:  That  the  warrant,  trial  and  fine  of  plaintiff  for  maintaining 
a  nuisance,  were  regular  and  within  the  jurisdiction  of  the  Justice;  that 
the  order  of  commitment,  which  was  in  the  form  of  a  commitment  to 
bind,  the  defendant  over  to  the  County  Court,  placing  no  limit  upon  the 
imprisonment,  was  irregular  and  not  justified  by  the  judgment;  tiiat 
the  issue  of  the  writ  was  a  ministerial  act;  that  the  evidence,  touching 
plaintiff's  illness  and  its  cause,  was  properly  admitted  under  an  amend- 
ment to  the  declaration;  and  that  the  instructions,  though  not  strictly 
accurate,  were  sufficient.    Id.,  572 

18.  It  seems  that  Sec.  1,  Act  of  April  12,  1879.  does  not  give  the 
Justice  the  option  to  designate  the  place  where  the  offender  may  be 
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imprisoned,  but  that  said  place  must  be  fixed  by  city  or  village  ordi- 
nance.   Id.,  572 

JURY—See  Appeal  awd  Ebbok;  Exbmftions,  8,  4;  Instbuctions. 

1.  Where  the  question  is  one  of  fact  and  the  evidence  is  conflicting, 
it  is  for  the  jury  to  determine  which  side  has  the  preponderance  of  the 
evidence.     Holmes  v.  Holmes,  811 

LANDLORD  AND  TENANT—See  Actions,  2,  3. 

1.  In  an  action  on  a  lease  against  a  tenant  to  recoTer  damages  for  a 
breach  of  its  covenants,  the  defendant  may  introduce,  by  way  of  recoup- 
ment under  the  general  issue,  evidence  tending  to  show  that  the  plaint- 
iff had  represented  the  roof  to  be  in  good  condition,  but  that  it  was 
leaky  and  the  defendant's  goods  were  injured  in  consequence.  Stub- 
hlejield  V.  SoiiU,  154 

2.  An  unqualified  conveyance  of  demised  premises,  whether  by  opera- 
tion of  Jaw  or  otherwi^,  ;>aRse8  the  rent  thereafter  to  accrue.  Diesel- 
horst  V.  Cadogan,  179 

8.  In  the  case  presented  it  is  held:  That  a  sale  of  demised  premises 
by  a  special  commiasioner  in  partition  proceedings,  under  an  order 
merely  reserving  the  rights  of  the  lessee,  passed  the  rent  thereafter  ac- 
cruing; and  that  the  statement  in  the  commissioner's  deed,  that  the 
purchaser  was  not  to  have  possession  until  the  termination  of  the  lease, 
was  unauthorized  and  of  no  effect.    Id,,  179 

4.  A  least  for  "  the  whole  time  that  he  [the  lessee]  may  be  postmas- 
ter,'' is  held  to  have  expired  with  the  expiration  of  the  commission  held 
by  him  at  the  time  of  its  execution.    Easton  v.  Mifehell,  189 

5.  In  every  estate  for  years  the  term  must  be  certain.     Td.,  189 

6.  Where  the  lessee  holds  over,  the  lessor  may  recover  on  a  quantum 
meruit.    Id.,  189 

7.  In  a  proceeding  against  the  original  tenant  the  landlord  can  not 
diRtrain  the  goods  of  said  tenant's  assiarnee,  although  they  formerly  be- 
longed to  the  tenant  and  are  found  on  the  demised  premises.  Howdy' 
shell  V.  Gary,  288 

8.  In  an  action  of  trespass  to  recover  damages  for  wrongfully  taking 
and  selling  the  plaintiff's  goods  under  a  distress  warrant  against  his  as- 
signor, it  is  held:  That  under  the  evidence  the  verdict  for  $1,500 
damages  is  excessive;  that  it  was  error  to  instruct  the  jury  that  the  sell- 
ing price  of  the  goods  at  the  sale  under  the  distress  warrant  could  not 
be  considered  as  evidence  of  the  value  of  the  properly;  and  that  the 
abandonment  of  the  lease  did  not  entitle  the  landlord  to  recover  by  way 
of  recoupment  the  rent  to  accrue,  the  extent  of  his  right  to  recover  be- 
ing limited  to  the  damages  sustained.    Id.,  288 

9.  In  a  proceeding  claimed  to  be  by  distress  it  is  held:  That  the 
distress  warrant  which  authorized  the  bailiff  to  take  the  landlord's  grain 
rent  was  an  irregular  and  illegal  way  of  compelling  the  tenant  to  make 
a  division  according  to  the  lease  as  claimed  by  the  landlord;  that  the 
proceedings  under  the  warrant  with  the  acquiescence  of  the  defendant 
amoimt  to  full  satisfaction  of  the  plaintiff's  claims;  that  the  verdict  for 
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the  defendant  was  proper;  that  said  verdict  should  not  be  disinrbed  on 
account  of  any  irregularities  contained  in  the  instructions;  that  the 
plaintiff  was  not  entitled  to  costs;  and  that  the  court  erred  in  ordering: 
a  return  of  the  property  taken  under  the  pretended  distress  proceedinars. 
Agney  v.  Strohecker,  625 

10.  Where  the  landlord  in  violation  of  his  covenant  foils  to  make 
repairs,  the  tenant  may  make  them  himself,  charging  the  .expense 
against  the  landlord,  or  bue  for  damages  for  breach  of  covenant.  Mc- 
Farlane  v.  Piersimf  566 

n.  In  an  action  by  a  tenant  against  the  landlord  to  recover  for  work 
and  labor  performed  by  him  on  the  demised  premises,  after  an  alleged 
eviction,  it  is  held:  That  the  failure  of  the  landlord  to  furnish  material 
for  repairs  did  not  amount  to  an  eviction;  that  certain  evidence  touch- 
ing such  failure  was  improperly  admitted;  that  this  error  was  cured  by 
subsequently  excluding  said  evidence;  that  the  evidence  does  not  show 
such  misconduct  on  the  part  of  the  landlord  toward  the  servants  of  the 
tenant,  nor  such  action  touching  the  matter  of  his  boarding  as  to 
amount  to  an  eviction;  and  that  certain  instructions  were  erroneous, 
one  of  which  is  particularly  objectionable  because  unsupported  by  any 
evidence  presented.    Id,,  566 

LICENSE— See  Highways,  14;  Real  Propebty,  1,  7. 

MANDAMUS— See  Bridges,  1 ;  Highways,  10. 

MASTER  AND  SERVANT— See  Administration,  2-8;  Railroads,  13-15. 

1.  The  engineer  of  a  coal  mine,  whose  duty  it  is  to  lower  and  raise 
the  cages  used  in  the  operation  of  the  mine,  and  a  common  laborer, 
whose  duty  it  is  to  prepare  the  bottom  of  the  shaft  to  receive  the  cages, 
are  co-servants;  and  the  owners  of  the  mine  are  not  liable  for  damages 
resulting  to  the  latter  through  the  negligence  of  the  former.  Starne 
V.  Sehlothanej  97 

2.  In  the  case  presented,  upon  a  review  of  the  facts,  this  court  holds 
that  a  laborer  so  employed  can  not  recover  for  injuries  sustained  in  the 
course  of  his  employment,  especially  as  he  appears  to  have  contributed 
to  the  negligence,  if  my,  and  although  directed  to  continue  at  work  by 
another  servant  of  the  owners.    Id.,  97 

8.  In  an  action  by  a  coal  miner  to  recover  damages  for  a  personal 
injury  caused  by  the  falling  of  a  rock  from  the  roof  of  the  defendant's 
mine,  it  is  held:  That  the  evidence  is  sufficient  to  sustain  the  verdict 
in  favor  of  the  plaintiff;  that  an  instruction  to  the  effect  that  if  the  jury 
believed  any  witness  had  willfully  testified  falsely  they  might  disregard 
his  testimony  except  in  so  far  as  corroborated  by  other  *'  competent " 
evidence,  is  not  specially  objectionable;  and  that  the  court  properly 
refused  to  give  certain  instructions  asked  by  the  defendant,  the  point 
therein  contained  being  fully  covered  by  the  instructions  given.  Kelleif 
V.  Wilson,  Ul 
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mechanic's  lien. 

1.  (Jpon  a  petition  for  a  mechanic's  lien,  a  demurrer  bavinfir  been 
sustained  by  the  court  below,  it  is  held:  That  an  averment  that  the 
improvements  in  question  were  to  be  made  upon  a  certain  lot,  although 
the  contract  refers  to  no  particular  lot  or  tract,  is  a  proper  averment 
of  fact,  the  trutii  of  which  the  demurrer  admits;  that  the  completion  of 
said  improvements  dates  from  the  making  of  a  working  test;  that 
whether  a  note  at  nine  months  was  paid  by  the  giving  of  a  new  one  de- 
pends upon  the  intention  of  the  parties;  that  the  contract,  as  existing 
when  the  performance  was  begun,  must  determine  for  all  parties 
whether  a  lien  was  created,  and  for  subsequent  creditors,  incum- 
brancers and  purchasers,  when  the  limitations  prescribed  in  Sec.  28 
began  to  run;  and  that,  subject  to  the  operation  of  said  section  in  this 
view  of  the  contract,  no  indulgence  between  the  parties  to  it  in  re- 
spect to  the  time  of  completing  the  work,  or  of  paying  for  it,  divested 
the  lien  when  once  attached.    Chisholm  v.  Randolph,  812 

MORTGAGES— See  CHATxaL  Mortoagbs;  Statutb  of  Limttations,  2, 
5,  6;  Usury,  2. 

1.  Upon  the  foreclosure  of  a  mortgage,  the  allowance  to  the  com- 
plainants of  advances  for  the  payment  of  taxes  made  aft«r  the  tiling  of 
the  bill,  is  held  to  have  been  proper  under  the  prayer  for  general  re- 
lief— the  contingencies  which  would  require  such  payment  by  them 
being  set  forth  in  the  bill.    Brown  v.  Miner,  60 

2.  Upon  a  bill  filed  to  foreclose  a  mortgage,  given  to  secure  a  note 
made  by  the  guardian  of  a  minor  and  payable  to  his  successor  on  a 
promise  by  the  latter  to  credit  the  guardianship  account  of  the  maker, 
and  to  procure  an  order  from  the  County  Court  to  that  effect,  it  is  held: 
That  an  answer  setting  up  said  promise,  a  failure  of  performance,  and 
the  pendency  of  a  suit  against  the  maker  for  the  entire  balance  of  said 
fifuardianship  account,  was  pertinent;  that  the  promise  of  the  payee  did 
not  bind  him  personally  or  as  guardian,  and  that  the  note  was  either 
without  consideration,  or  was  given  upon  a  consideration  which  has 
wholly  failed.    Deland  v.  Metzger,  §9 

8.  Where  a  mortgagor  remains  in  possession  after  foreclosure  and 
sale,  and  produces  a  crop,  one  who  purchases  such  crop  in  good  faitb 
and  before  the  appointment  of  a  receiver,  will  be  protected.  Knox  v. 
Oswald,  105 

4.  In  the  case  presented  it  is  held  that  the  court  below  improperly 
sustained  exceptions  to  the  answer,  which  distinctly  denies  the  good 
l^ith  of  the  purchaser  of  the  crop.    Id.,  105 

5.  A  mortgagee,  by  enforcing  a  decree  of  foreclosure  by  a  sale  of 
the  mortgaged  premises,  waives  any  objection  to  the  amount  therein  de- 
creed to  him.     Trogden  v.  Safford,  240 

6.  Where  the  mortgagee  purchases  the  homestead  of  the  mortgagor 
at  a  sale  under  foreclosure,  be  can  not  apply  tbe  surplus  on  other 
claims  against  the  mortgagor,  as  to  which  the  right  of  homestead  has 
not  been  waived,    /of.,  240 
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MUNICIPAL  CGRPORATIONS-See  Appeal  and  Eiibok.  24. 

1.  The  Mayor  of  a  city,  though  not  an  Alderman,  is  a  member  of  its 
Council,  and  afl  such  is  entitled  to  vote  in  case  of  a  tie  on  the  question 
of  the  passage  of  an  ordinance.     City  qf  Carrollion  ▼.  Clark,  74 

2.  An  ordinance  adopted  by  the  casting  vote  of  the  Mayor,  will  sus- 
tain a  nrosecution  for  a  violation  of  its  provisions.    J(2.,  74 

3.  In  an  action  to  recover  damages  alleged  to  have  resulted  from  the 
raising  of  the  street  grade  in  front  of  plaintiff's  lot,  it  is  held:  That 
the  expense  of  filling  up  the  lot  to  make  it  conform  to  the  new  street 
level  can  not  be  recovered  as  damages;  that  there  can  be  no  recovery 
for  obstructing  the  flow  of  sur&ce  water  from  said  lot,  because  damages 
therefor  were  not  claimed  in  the  declaration;  and  that  there  should 
have  been  no  allowance  for  the  appearance  merely  of  the  plaintiff's 
house,  unless  caused  by  the  elevation  of  the  street  as  distinguished 
from  the  filling  up  of  the  lot.     City  of  Springfield  v.  Griffith^  •         93 

4.  It  seeme  that  in  such  cases  there  can  be  no  recovery  for  deprecia- 
tion by  effect  upon  appearance  merely  because  of  changes  wholly  exter- 
nal to  the  premises.    Id.,  93 

5.  H  111,  Sec.  23,  Ch.  24.  Starr  &  C.  111.  Stat,  authorizing  munici- 
palities having  fire  departments  to  tax  foreign  insurance  companies,  is 
repealed  by  ^  32,  Sec.  30,  Ch.  73,  such  power  being  saved  only  to  munic- 
ipalities to  which  it  has  been  expressly  granted  by  statute.  City  of 
Springfield  v.  City  of  London  Ins,  Co.,  156 

6.  The  duty  of  a  municipal  corporation  to  maintain  its  streets  in  a 
safe  condition  can  not  be  evaded  or  delegated  to  others,  and  it  is  liable 
for  resulting  damagres  if  it  authorizes  or  permits  the  owner  of  an  abut- 
ting lot  to  make  excavations  in  front  thereof.  City  qf  Springfield  v. 
Seheevers,  203 

7.  Where  a  sidewalk,  built  and  maintained  by  a  municipality  within 
its  corporate  limits,  is  located  on  the  right  of  way  of  a  railroad  company 
and  is  necessary  for  the  use  of  the  public,  the  corporation  is.  responsible 
for  its  condition.     Village  of  Mansfield  v.  Moore,  326 

8.  Neither  actual  nor  constructive  notice  is  required  to  be  shown  in 
case  of  defective  construction.    Id.,  326 

9.  In  an  action  against  a  municipal  corporation  for  damages  alleged 
to  have  resulted  from  a  street  improvement  to  private  property,  the  jury 
should  take  into  consideration  the  special  benefits  to  the  plaintiffs,  dis- 
tinguished from  the  benefits  to  the  public  in  general.  Toton  of  Genera 
V.  Peterson,  457 

10.  To  render  a  municipal  corporation  liable  for  personal  injuries 
caused  by  slipping  on  snow  and  ice  on  its  sidewalk,  the  ice  and  snow 
must  have  accumulated  to  such  an  extent  as  to  cause  an  obstruction. 
Mere  slipperiness  and  unevenness,  caused  by  tramping,  thawing  and 
freezing,  where  the  ice  and  snow  has  not  accumulated  to  such  an  extent 
as  to  make  it  an  obstruction,  does  not  create  a  liability.  City  qf  Aurora 
V.  Parks,  459 

11.  In  an  action  againf<t  a  municipal  corporation  to  recover  damages 
for  a  personal  injury  resulting  from  a  defective  sidewalk,  it  is  held: 
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That  there  is  no  variance  between  the  declaration  and  the  evidence; 
that  evidence  as  to  the  condition  of  the  stringers  was  properly  ad- 
mitted under  an  aIie£fation  that  there  was,  and  for  a  long  time  had 
been,  loose  and  broken  planks  and  holes  in,  and  upon  and  along  said 
sidewalk;  that  certain  instructions,  making  it  plaintiff's  absolute  duty 
promptly  to  employ  competent  mediciU  treatment,  were  properly  modi- 
fied; and  that  a  verdict  for  1^00  for  plaintiff  is  not  excessive.  City  of 
Elgin  y.  Riordan^  600 

12.  Where  the  evidence,  in  an  •  action  against  a  municipal  corpora- 
tion for  injuries  resulting  from  a  defective  sidewalk,  fails  to  show  that 
the  municipal  authorities  had  notice  of  the  defect  complained  of,  or  such 
circumstances  as  that  they  in  the  exercise  of  a  reasonable  diligence 
should  have  known  of  such  defect,  the  defendant  will  not  be  liable  to 

the  person  injured.    City  qf  Joliet  y.  Gerber,  622 

~-^       •  * 

NEGLIGENCE— See    Highways,    5;     Masteb    akd     Servant,    1,  2; 

Municipal  Corporatioks;  Railroads. 

1.  Negligence  is  the  want  of  that  degree  of  care  which  the  law 
requires  in  a  given  case.     Village  of  Mansfield  v.  Moore,  326 

2.  Whether  a  given  act  is  negligent  or  improper  is  to  be  determined 
by  the  surroundings  and  conditions  existing  at  the  time,  and  which 
were,  or  ought  to  have  been,  known  to  the  party  sought  to  be  charged. 
Chicago,  B.  dt  Q.  R,  R,  Co.  v.  Owen,  339 

3.  In  an  action  to  recover  damages  for  personal  and  other  injuries 
alleged  to  have  resulted  from  the  negligence  of  the  defendants  in 
excavating  under  a  driveway  leading  to  their  warehouse,  it  is  held: 
That  the  amendment  to  the  declaration,  if  necessary,  was  merely  a 
restatement  of  the  same  cause  of  action;  that  evidence  of  the  plaintiff's 
inability  to  do  his  usual  work,  and  of  the  gentleness  of  his  horses,  was 
properly  ad;).itted;  that  a  verdict  for  ^500  in  favor  of  the  plaintiff  is 
not  excessive,  and  is  sufficiently  sustained  by  the  evidence,  although 
conflicting,  there  being  no  qu&stion  of  the  gross  negligence  of  the 
defendants;  and  that  the  instructions,  which  were  numerous,  were 
substantially  correct,  being  especially  as  favorable  to  the  defendants 
as  they  could  reasonably  ask.    Smith  v.  Toggart,  538 

NEGOTIABLE  INSTRUMENTS— See  Appeal  and  Error,  6;  Pormkr 
Adjudication,  3;  Instructions,  2;  Mechanic's  Lien,  1,  2;  Parties, 
1;  Practice,  19;  Statute  op  Limitations,  2,  3. 

1.  In  an  action  on  a  promissory  note,  where  the  only  issue  on  the 
trial  was  whether  a  deed  of  certain  premises,  then  occupied  by  the  maker 
under  a  contract  of  purchase  on  account  of  which  the  note  was  given, 
was  to  be  delivered  on  the  delivery  of  the  note  and  in  consideration 
thereof,  it  is  held:  That  evidence  tending  to  show  the  conveyance  of 
said  premises  to  a  third  party  and  the  dispossession  of  the  defendant 
since  the  bringing  of  the  action  on  the  note,  was  improperly  admitted; 
that  a  certain  passage  in  the  opinion  of  this  court  in  reviewing  the  rec- 
ord of  a  former  trial  of  the  case,  on  the  question  of  a  waiver  by  the  de< 
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fend  mt  of  his  right  to  a  deed  on  delivery  of  the  note,  is  to  be  taken 
as  a  statement  of  an  inference  of  fact  based  on  the  record  then  present- 
ed; and  that  in  the  opinion  of  this  court  it  would  still  be  proper  for  the 
court  below  to  grant  the  defendant  leave  to  amend  his  plea  and  to  file 
others.     Bourland  v.  Gibson^  43 

2.  The  holder  of  a  note,  assigned  before  maturity  as  collateral  secur- 
ity for  a  pre-existing  debt,  may  recover  from  the  maker  the  amount  due 
on  said  debt  although  the  latter  has  paid  the  note  to  the  payee.  Van- 
Hew  V.  Second  Nat' I  Bank,  126 

8.  Where  said  amount  is  less  than  the  amount  of  the  note  a  recovery 
may  be  had  pro  tanto,  although  the  declaration  claims  the  amount  of 
the  note.    Id,,  126 

4.  The  maker  is  not  entitled, upon  the  facts  presented,  to  an  allowance 
on  account  of  a  certain  payment  presumed  to  have  been  made  to  the 
holder  by  the  payee.    Jrf.,  126 

5.  This  court  refuses  to  disturb  the  finding  of  the  court  below  that 
the  note  was  assigned  before  maturity,  there  being  ample  proof  to  juf- 
tify  said  finding.    Id.,  126 

6.  A  plea  of  fraud  and  circumvention  in  procuring  a  note,  from 
which  it  appears  that  the  surety  was  not  deceived  as  to  its  character  or 
amount,  and  in  which  it  is  alleged  that  certain  representations  as  to 
what  future  circumstances  might  create  a  liability  were  false,  is  bad  on 
demurrer.    Dennis  v.  Piper,  169 

7.  One  of  two  notes,  made  by  the  same  principal,  was  given  t<o  in- 
demnify the  surety  on  the  other  note.  In  an  action  by  said  surety  on 
the  note  payable  to  him,  it  is  held  that  a  plea  to  the  effect  that  the 
plaintiff  failed  to  give  the  statutory  notice  to  the  payee  of  the  other 
note,  is  bad  on  demurrer,  the  defendant  not  having  requested  the 
plaintiff  to  give  such  notice.    Id.,  169 

8.  The  payment  of  interest  already  due  on  the  note  constitutes  no- 
consideration  for  its  extension.    Id.,  169 

9.  In  an  action  on  a  note  on  the  face  of  which  certain  matter  ap- 
peared, it  is  held:  That  evidence  of  a  failure  of  consideration  was  ad- 
missible if  the  holder  had  notice,  or  was  fairly  put  upon  inquiry;  that 
this  was  a  question  for  the  jury;  that  the  matter  on  the  face  of  the  note 
was  admissible  in  connection  with  other  facts  to  prove  such  notice;  and 
that  this  court  can  not  interfere  with  the  verdict  of  the  jury  finding  that 
the  hoMer  was  not  a  bona  fide  assignee.    Smith  v.  Munich,  823 

10.  In  an  action  against  the  payee  as  indorser  on  a  note  transferred  to 
plaintiff  after  maturity  and  payment,  it  is  held:  That  the  defendant  is 
liable  for  the  amount  of  the  note;  and  that  the  judgment  establishing 
the  fact  of  payment,  in  a  suit  by  the  plaintiff  to  foreclose  a  trust  deed 
securing  the  note,  is  conclusive,  the  defendant  having  been  a  party  to 
the  foreclosure  proceedings.    Brinton  v.  Einhaus,  •    828 

11.  In  an  action  by  an  educational  institution  on  notes  made  as  sub- 
scriptions on  a  proposition  to  raise  $25,000,  in  sums  of  SlOO  and  up- 
wards, the  entire  amount  to  be  subscribed  before  any  subscription  should 
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become  binding,  said  subscriptions  having  been  made  at  a  time  when 
said  institution  was  engaged  in  raising  a  similar  fund  in  suras  of  $500 
and  upwards,  it  is  held:  That  the  acceptance^  on  account  of  said  propo- 
sition of  a  subscription  of  $5,000,  constitutes  no  defense,  said  second  sum 
of  825,000  having  been  raised  without  said  subscription,  and  that  parol 
evidence  is  admissible  to  show  that  the  aggregate  amount  named  in 
the  condition  of  the  notes  has  been  actually  obtained.  HawesY.  Illinois 
Wesleyan  University,  887 

12.  In  an  action  on  a  lost  note,  alleged  to  have  been  made  by  the  de- 
fendant's intestate,  the  only  issue  of  fact  being  as  to  its  genuineness,  it 
is  held:  That  many  of  the  instructions,  which  were  too  numerous, were 
erroneous;  that  the  holder  was  not  required  to  make  diligent  search  for 
the  note  "wherever  it  might  be  found;'*  that  it  was  error  to  assume 
that  the  plaintiff ''knowingly  introduced  to  the  jury  false  and  fabri- 
cated testimony;"  that  the  jury  were  improperly  authorized  to  disre- 
gard the  evidence  of  certain  witnesses;  that  the  suit  was  not  for  the 
original  consideration;  that  it  was  for  the  jury  to  determine  the  weight 
of  the  evidence  as  to  the  genuineness  of  the  note;  and  that  it  was  error 
to  instruct  the  jury  that,  in  the  absence  of  evidence  as  to  what  the 
consideration  was,  they  might  refuse  to  find  the  note  genuine  from  evi- 
dence of  handwriting  alone.     Rose  v.  Vandercar,  845 

18.  In  an  action  upon  a  promissory'  note  by  a  bona  fide  holder,  the  de- 
fense of  want  of  consideration  can  not  avail .     Kepley  v.  Schmidt,  402 

14.  The  execution  of  a  note  can  only  be  denied  by  plea  of  non  est 

«  

factum  or  non  assumpsit  verified.    Bailey  v.  Valley  Nat,  Bank,    642 

15.  Where  the  note  is  made  by  co-partners  and  the  plea  of  non  as- 
sumpsit is  verified  by  one  partner  it  Lb  good  only  as  to  him.    Id.,    642 

NEW  TRIAL. 

1.  Newly  discovered  evidence,  which  conld  have  been  procured  by 
due  diligence,  or  which  is  merely  cumulative,  unless  decisive  in  char- 
acter, is  insufficient  as  ground  for  anew  trial.  Chicago,  B.  dt  Q.  B.  B. 
Co.  V.  Sullivan,  680 

2.  Under  Sec.  56  of  the  Practice  Act  the  trial  court  must  entertain  a 
motion  for  a  new  trial  when  it  is  duly  presented  in  writing  during 
the  term  at  which  judgment  is  entered.    Board  qf  Education  v.  Hoag, 

.  588 
8.    When  the  defendant  was  not  represented  at  the  trial,  a  motion 
to  set  aside  the  judgment  is  addressed  to  the  discretion  of  the  court. 
Id.,  •  588 

4.  Newly  discovered  evidence  which  is  merely  cumulative  is  insuf- 
ficient as  ground  for  a  new  trial.     Classen  v.  Cuddigan,  591 

NOTES— See  Negotiablb  Instbuments. 

PARTIES. 

1.  The  tmstee  of  a  military  company,  which  has  no  Captain,  may 
maintain  an  action  in  equity  on  a  note  made  pa3rable  to  its  Captain  for 
money  borrowed  of  the  company.     Waugh  v.  Andel,  889 
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2.  The  transfer  of  the  note  by  vote  of  the  company  to  the  tru8ti»e, 
for  collection,  conferred  upon  him  sufficient  interest  in  the  note  to 
enable  him  to  maintain  suit  thereon.    Id,,  389 

PARTNERSHIP— See  Pormbr  Adjudicatioh,  8;  Ihstbuctions,  2; 
Insobancb,  6;  Practice,  19. 

PARTY  walls. 

1.  Where,  before  either  of  two  adjoining  owners  acquired  his 
interesti  a  wall  was  built  on  the  line  separating  two  lots  owned  by  them, 
and  it  does  not  appear  when,  by  whom,  or  on  what  terms  it  was  erected, 
the  presumption  is  that  it  belongs  to  such  adjacent  owners,  each  having 
acquired  an  interest  in  it  free  from  any  obligation  to  contribute  to 
the  other.    Kcenig  v.  Haddix,  53 

2.  A  promise  by  one  of  such  owners  to  the  other,  made  under  a 
mutual  mistake  as  to  the  location  of  the  wall,  which  was  in  fact  located 
on  the  line,  is  void,  being  without  consideration.    Id,,  .53 

PAYMENT—- See  Agency,  1;  Mkchanic's  Lien,  1;  Negotiable  Instru- 
ments, 4,  8;  Statute  of  Limitations,  8. 

PERSONAL  INJURIES— See  Actions,  1;  Master  and  Servant,  1,  2,  3; 
Municipal  Corporations;  Railroads. 

PHYSICIANS. 

1.  In  an  action  by  a  phjrsician  to  recover  for  medical  services, 
slight  evidence  of  his  right  tg  practice  medicine  is  sufficient  as  against 
one  who  called  him.    Chicago  dt  A,  E,  R,  Co.  v.  Smith,  202 

PLEADING— See  Covenants,  1,  2;  Highways,  2,  3;  Insurance,  2; 
Mechanic's  Lien,  1;  Negligence,  3;  Negotiable  Instruments,  6, 
7,  14,  15;  Practice;  Privilege,  2,  3;  Railroads,  16;  Real 
Property,  2;  Scire  Facias,  1;  Statute  of  Limitations,  9. 

1.  Upon  a  scire  facias  on  recognizance  it  is  held:  That  additional 
pleas  setting  up  matters  admissible  under  the  plea  of  nut  tiel  record,  or 
if  not  so  admissible,  fatal  as  adniissious  of  the  judsrment  without  avoid- 
ing it,  were  properly  overruled  on  demurrer;  that  an  order  striking 
one  of  two  indictments  for  the  same  offense  from  the  docket  was  not 
equivalent  to  a  discontinuance  of  the  other,  and  did  not  release  the 
obligors;  that  there  is  no  variance,  although  the  recognizance  was  not 
**  sealed,"  and  although  the  judgment  of  forfeiture  contained  surplusage; 
and  that  the  judgment,  although  nojb  in  the  best  form,  awarded  ezecu 
tion  against  the  defendants  severally.    Bradley  v.  People,  78 

2.  It  is  the  office  of  a  plea  in  abatement  to  set  up  matter  which 
merely  defeats  the  present  proceeding,  but  does  not  bar  ih^  cause  of 
action,  and  it  must  give  the  plaintiff  a  better  writ.  Gregg  v.  Sum- 
ner, 110 

3.  The  language  of  a  plea  must  be  construed  most  strongly  against 
-    the  pleader.    Dennis  v.  Piper,  169 

4.  The  plaintiff  in  his  declaration  must  clearly  state  the  nature  of 
the  defendant's  liability,  and  must  clearly  prove  that  liability  as  laid. 
Dole  V,  Clow,  477 
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PRACTICE — See  Administration,  10,  12;  Appeai.  and  Error;  Costs, 
2;  Ejectment,  1;  Evidence,  4;  Exemptions.  2-4;  FoHmer  Adjudi- 
cation, 1;  Fraud,  3;  Instructions;  Judgments,  2,  8;  Jurisdiction, 
6,12;  Mortgages,  1,4;  Negotiable  Instruments,  1;  Pleading; 
Railroads,  5, 16;  Real  Propertt,  4;  Replevin,  1. 

1.  Where  the  jury  could  not  have  been  misled,  although  the  instruc- 
tions were  somewhat  inconsistent,  the  judgment  will  not  be  reversed 
on  appeal.    Sells  v.  Sandwich  Mfg,  Co.,  56  • 

2.  Where  the  judgment  improperly  includes  attorney  fees,  this  court 
will  permit  the  appellee  to  remit  the  amount  of  such  fees.    Id,j        56 

8.  This  court  strongly  condemns  the  conduct  of  counsel  for  plaintiff 
in  the  trial  court,  in  the  use  of  extremely  abusive  language  in  speaking 
of  the  defendant,  much  of  such  language  referring  to  irrelevant  mat- 
ters.    Herkimer  v.  Shea,  85 

4.  Where  a  judgment  has  been  inadvertently  entered  for  the  plaint- 
iff instead  of  for  the  defendant,  an  amendment  may  be  allowed  upon 
motion  even  after  the  expiration  of  the  term.     Whitlock  v.  Stewart, 

113 

5.  The  trial  court  may  properly  refuse  to  give  a  large  number  of  un- 
objectionable instructions  where  the  case  only  requires  a  few  clear  and 
brief  ones.    Illinois  Agricultural  Co,  v.  Cranstony  174 

6.  After  a  motion  to  exclude  the  plaintiff's  evidence  has  been  over- 
ruled in  part,  the  defendant  may  be  permitted  to  introduce  evidence  in 
defense.  Jd.,  174 

7.  The  court  below  is  held  to  have  properly  dismissed  the  cause  upon 
a  written  order  of  the  plainiriff,  there  being  no  proof  to  impeach  the 
validity  and  good  faith  of  the  order.     Wright  v.  Wright,  200 

8.  Where  the  question  at  issue  has  not  been  p^issed  upon  by  the  Su- 
preme Court,  and  the  authorities  are  conflicting,  this  court  will  adopt 
such  rule  as  seems  most  consistent  with  sound  reason  and  principle. 
Brechwald  v.  People^  213 

9.  A  defendant  is  entitled  to  know  from  the  summons  where  he  is  to 
appear.    Northwestern  B.  dt  M,  A.  Ass^n  v.  Woods,  372 

10.  If,  taking  the  whole  writ  together,  he  can  determine  where  he 
is  required  to  appear,  it  is  sufficient.    /(?.,  372 

11.  In  the  case  presented,  it  is  held:  That  a  writ  issued  from  one 
county  to  the  Sheriff  of  another  is  sufficiently  certain,  the  application 
of  the  words,  "said  county."  being  made  clear  by  considering  all  the 
parts  of  the  writ  together.    Id,,  372 

12.  This  court  reverses  a  decree  of  foreclosure  on  the  ground  that  it 
does  not  satisfactorily  appear  that  a  remittitur,  filed  by  the  complain- 
ant, will  correct  an  error  in  the  amount  of  the  decree.  McNail  v. 
Welch,  378 

13.  While  this  court  is  not  inclined  to  disturb  the  finding  of  the 
court  below  on  the  question  whether  there  was  a  mistake  in  the 
amount  of  the  note  sued  on.  it  is  suggested  that  either  party  should  bo 
allowed  to  introduce  further  evidence  on  that  issue,  if  desired,  upon  the 
rehearing.    Id,,  878 
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14.  The  assignee  of  the  plaintiff  in  an  execution  has  an  undoubted 
right  to  control  such  process.  But  an  officer  engaged  in  the  service  of 
process  is  not  bound  to  regard  the  directions  of  one  whose  interest 
therein  is  in  no  way  indicated  by  or  upon  such  procesp,  or  otherwis^e 
brought  to  his  attention.    Breaaler  v.  Beaeh^  422 

15.  Where  the  court  has  sustained  an  objection  to  the  admission  of 
documentary  evidence,  the'  error,  if  any,  is  cured  by  the  subsequent 
admission  of  such  evidence  when  offered  by  the  adverse  party.    Id.,  422 

16.  When  a  judcre  by  an  order  has  fixed  the  time  within  which  to 
prepare,  tender  and  file  a  bill  of  exceptions,  and  the  term  at  which  it 
was  fixed  having  expired  and  no  motion  for  an  extension  of  time 
having  been  made,  either  in  vacation  or  at  a  subsequent  term  prior  to 
the  expiration  of  the  time  so  fixed,  he  is  without  jurisdiction  further  to 
extend  the  time*    Dickey  v.  Bruee^  445 

17.  In  the  case  presented,  it  is  held:  That  a  notice  of  an  applica- 
tion for  an  extension  of  time  within  which  to  file  a  bill  of  exceptiouH,  if 
given  as  claimed,  was  insufficient,  no  time  and  place  for  maSing  th ; 
application  having  been  fixed,  and  the  notice  not  having  been  in 
writing.    7d.,  445 

18.  Instructions  must  be  abstracted  as  required  by  the  rules  of  tfa-w 
court,  and  if  objections  are  to  be  made  to  them,  they  must  be  present,  d 
in  the  argument  in  chief.  This  court  will  not  consider  objection!^ 
raised  and  argued  for  the  first  time  in  the  reply  brief  of  the  appellai  t. 
Murray  v.  CHbson,  488 

19.  In  an  action  on  two  promissory  notes  purporting  to  have  been 
made  by  the  defendants  as  copartners,  and  assigned  and  indorsed  to 
the  plaintiffs,  it  is  held:  That  there  was  no  error  in  striking  a  notice 
of  set-off  from  the  files,  the  declaration  not  having  been  filed  prior  to 
the  filing  of  said  notice;  that  no  defense  special  to  one  of  the  defendants 
was  allowable;  that  there  was  no  error  in  the  refusal  of  the  court  to  strike 
the  amended  affidavit  and  bond  of  attachment  from  the  files;  that  the 
attachment  being  against  but  one  of  the  defendants,  he  only  could  assign 
errors  in  the  attachment  proceedings;  that  the  court  properly  reftised 
to  quash  the  attachment  writ  on  account  of  the  service;  that  the  entry 
of  default  on  attachment  was  proper,  no  notice  of  an  attachment  in 
aid  being  necessary  where  there  has  been  service  in  the  original  cause; 
that  there  was  no  variance  between  the  declaration  and  the  larger  note 
and  indorsements  thereon;  that  the  plea  did  not  put  in  issue  the  in- 
dorsements; that  the  plea  of  general  issue  and  notice  sworn  to  did  not, 
under  Sec.  28  of  the  Practice  Act,  put  in  issue  the  execution  of  the 
note;  that  evidence  of  partial  failure  of  consideration  was  inadmissible 
under  the  notice  of  total  failure  of  consideration;  that  said  evidence  was 
properly  excluded  although  the  evidence  was  not  all  in,  and  that  the 
instruction  as  to  the  burden  of  proof  that  the  plaintiff  was  a  corporation 
was  properly  refused,  as  an  issue  of  nul  tiel  corporation  can  not  be 
raised  by  notice  under  the  statute.    Bailey  v.  Valley  NVl  Bank,     642 

20.  Where  the  general  issue  with  notice  is  substituted  for  a  speciiil 
plea,  the  defense  must  be  proved  as  stated  in  the  notice.    Id,,  642 
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PRESCRIPTION— See  Highways,  1, 15. 

PRINCIPAL  AND  AGENT— See  Agency. 

OFFICERS— See  Actions,  4;  Fbaud,  3;  Highways;  Jubisdictiok,  11; 
Quo  Warranto,  1;  Replevin,  1, 

OFFICER'S  RETURN— See  Evidence,  3. 

1.  Where,  taking  the  utatements  in  an  officer^s  return  together,  it 
appears  that  process  was  properly  served,  the  return  is  sufficient. 
Brown  v.  Miner,  60 

PRINCIPAL  AND  SURETY— See  Appeal  and  Error,  11;  Negotiable 
Instruments,  6,  7;  Sales,  9. 

PRIVILEGE. 

1.  Parties  and  witnesses  while  in  good  faith  attending  upon  the 
trial  of  a  cause  in  court  are  protected  from  service  of  legal  process  in 
civil  actions,  the  privilege  extending  so  long  as  may  be  fairly  required 
in  going  to  and  returning  from  the  place  of  trial.  Gregg  v.  Sum- 
ner, 110 

2.  The  question  whether  a  party  is  entitled  to  the  benefit  of  this 
privilege,  may  be  raised  by  plea  in  abatement,  although  it  is  often  pre- 
sented by  motion.    Id.,  110 

3.  Where  a  statute  confers  a  mere  privilege  upon  a  defendant,  of 
exemption  from  suit  except  in  the  county  where  found,  he  will  be  pre- 
sumed to  have  waived  such  privilege  unless  he  especially  relies  upon  it 
by  way  of  plea.      Northwestern  B.  dt  M.  A,  Aas^n  v.  Woods,       S12 

QUANTUM  MERUIT— See  Administration,  8. 

QUO  WARRANTO. 

1.  Upon  a  second  appeal,  in  a  proceeding  in  the  nature  of  a  qiu> 
warranto  to  try  the  title  of  the  respondent  to  the  office  ^f  supervisor, 
it  is  held:  That  the  decision  of  the  Supreme  Court,  reversing  the 
decision  of  this  court  affirming  the  original  judgment  of  ouster  of  the 
court  below,  is  conclusive  of  the  case  as  presented  by  the  present  record, 
the  ground  of  said  reversal  being  the  failure  of  the  relator  to  establish 
his  election  as  successor  to  the  respondent;  and  that  it  is  immaterial 
whether  the  respondent  was  elected,  there  being  no  one  else  elected  to 
succeed  him. 

RAILROADS. 

1.  The  words,  "  on  both  sides  of  its  road,"  as  used  in  Sec.  3,  Act  of 
March  31,  1874,  relating  to  fencing  railroads,  mean  the  margin  or 
border  of  the  entire  grounds  used  as  a  roadway.  People  v.  Ohio  <t  M, 
B.  B,  Co.,  2K 

2.  Where  an  adjoining  owner  has  notified  a  railroad  company, 
under  said  section,  to  fence  its  track,  it  can  not  construct  a  fence  with- 
in its  right  of  way  and  prevent  him  from  connecting  his  fences  with  the 
fence  so  constructed,  the  incidental  benefit  arising  to  land  owners  being 
within  the  intention  of  the  act,  although  its  main  object  is  the  protection 
of  the  traveling  public.    Id»,  23 
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3.  In  an  action  to  recover  damages  from  a  railroad  company  for 
killing  a  horse,  reasonable  attorney  fees  may  be  recovered  for  the  second 
as  well  as  for  the  first  trial,  although  the  new  trial  was  granted  by  con- 
sent of  counsel  for  plaintiff.  Indianapolis,  B.  <t  W,  Baf.  Co.  v. 
Bucklis,  181 

4.  In  an  action  against  a  railroad  company  to  recover  damages  for 
the  killing  of  four  horses,  in  which  the  question  involved  is,  whether 
the  injury  was  caused  by  the  defective  condition  of  a  gate  at  a  farm 
crossing,  this  court,  upon  a  review  of  the  evidence,  sustains  a  verdict 
for  the  plaintiff.    Chicago  (t  E.  III.  R.  R.  Co.  v.  Gemand,  242 

5.  The  fact  that  the  trial  court  permitted  the  plaintiff  and  another 
witness  to  be  recalled,  after  the  defendant  had  rested,  to  testify  as  to 
the  condition  of  the  gate,  on  the  Saturday  before  the  trial,  is  not  a 
sufficient  ground  for  a  reversal,  the  evidence  not  being  especially  kirm- 
ful  and  the  time  of  its  introduction  being  within  the  discretion  of  the 
court.    Id.,  242 

6.  Under  Sec.  63,  Ch.  114,  Starr  &  C.  111.  Stat.,  it  is  the  duty  of  a 
railroad  corporation  to  keep  its  right  of  way  clear  from  all  dead  gra}"^, 
dry  weeds  and  other  dangerous  combustible  material,  during  the  wintrr 
as  well  as  during  the  summer.  Indiana,  B.  et  W.  Rjf.  Co.  v.  Nice- 
wander,  305 

7.  In  an  action  for  damages  resulting  from  a  fire  set  by  defendant's 
locomotive,  in  January,  it  is  held  that  evidence  that  defendant  cut  and 
burned  the  grass  and  weeds  upon  its  right  of  way  in  September  or 
October  previous,  is  not  sufficient  to  show  a  full  compliance  with  the 
law.     Id.,  305 

8.  Under  the  evidence  presented,  this  court  holds,  that  it  was  for 
the  jury  to  say  whether  the  defendant  was  guilty  of  negligence  under 
said  section  or  Sec.  104  of  said  chapter,  and  declines  to  interfere  with 
their  verdict.    Id.,  305 

9.  The  statutory  duty  of  a  railroad  company  to  maintain  suitable  and 
sufficient  cattle  gu.irds  to  prevent  stock  from  getting  on  its  traclc  is  not 
complied  with  whsn,  for  an  unreasonable  time,  it  p3rmits  its  guards  to 
remain  filled  up  with  snow,  ice  or  any  other  substance  which  destroys 
their  usefulness.    Indiana,  B.  <^  W.  Ry,   Co.  v.  Drum,  331 

10.  In  the  case  presented  it  is  held:  That  an  instruction  touching 
the  liability  of  the  defendant  for  permitting  snow  and  ice  to  remain  in 
the  cattle  guard  fairly  presented  the  law  to  tlie  jury,  and  that  the  ques- 
tion whether  a  reasonable  time  had  elapsed  for  the  removal  of  the  snow 
and  ice,  was  for  the  jury.    Id.,  331 

11.  In  an  action  to  recover  damages  for  the  loss  of  a  colt,  alleged  to 
have  been  killed  through  the  negligence  of  the  servants  of  the  defend- 
ant company,  it  is  held:  That  the  questions  of  negligence  were  fairly 
submitted  to  the  jury;  that  certain  instructions  &sked  were  properly 
refused,  because  they  presented  the  old  rule  of  contributory  negligence 
and  permitted  no  comparison;  and  that  the  verdict  is  supported  by  the 
evidence.    Chicago  dt  E.  III.  R,  R.  Co.  v.  Boggess,  836 
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12.  In  an  action  against  tke  appellant,  as  a  common  carrier,  to 
lecover  damages  for  injuries  to  a  caif  alleged  to  have  oeen  sustained 
while  ia  trannportation  through  the  negligence  of  the  def <  ndast's  ser- 
vants, it  is  held:  That  the  verdict  in  favor  of  the  plaintiff  is  not  sup- 
ported by  the  eyidence;  that  the  calf  was  properly  unloaded  at  the 
depot  instead  of  at  the  stock  pen;  that  from  the  evidence  presented,  the 
injury  resulted  from  the  eairs  vicious  disposition  unprovoked  by  any 
misconduct  by  the  defeadoat  or  it^  servaqts;  and  that  an  instruction 
limiting  the  exceptions  to  the  defendant's  liability  to  the  act  of  God  and 
the  public  enemy,  was  erroneous.    C,  B.  dt  Q.  M*  B.  Co.  v.  Otven^  839 

18«  Railroad  companies  are  bj  the  law  held  to  a  high  degree  of  care 
and  diligence  in  the  adoption  and  enforcement  of  all  needful  rules  and 
regulations  to  avoid  collinions  of  trains,  and  thereby  promote  the  safety 
of  their  employee  and  others.    Chicago  dt  A.  M.  R.  Co:  v.  McDonald. 

409 

14.  The  conductor  and  engineer  of  a  construction  train  and  a 
shoveler  employed  on  such  train  are  fellow  servants  engaged  in  the 
came  branch  of  service,  and  their  common  master  is  not  liable  for  an 
injury  to  the  shoveler  through  the  negligence  of  the  conductor  and  en- 
gineer, or  either  of  them.    Id.,  409 

15.  In  the  case  presented,  it  is  held:  That  the  collision  causing  tlje 
injury  complained  of  was  due  to  the  negligence  of  the  conductor,  super- 
induced by  the  inexcusable  carelessness  or  wilfulness  of  the  engineer;  and 
that,  under  all  the  circumstances,  it  was  not  reasonably  necessary  to 
prevent  the  coUision  for  the  train  dispatcher  to  notify  the  conductor  of 
the  construction  train  that  the  regular  passenger  train  was  late,  it  being 
the  duty  of  the  latter,  under  his  working  orders  and  the  general  rulcH, 
to  wait  until  the  pas.<;eager  train  had  passed.     Id.,  409 

16.  In  an  action  to  recover  damages  for  personal  injuries  suffered  by 
the  plaintiff  in  a  collision  while  a  passenger  on  the  road  of  the  defend- 
ant company,  it  is  held:  That  the]:e  was  no  variance  between  the  dec- 
laration and  the  testimony;  that  proof  of  the  breaking  down  of  the 
plaintiff^s  nervous  system  and  that  his  nerve  trouble  might  result  in 
death,  was  properly  admitted;  that  the  rules  of  pleading  did  not  require 
the  plaintiff  to  set  out  in  his  declaration  the  evidence  relied  upon;  that 
the  evidence  sustains  the  verdict  for  the  plaintiff;  that  this  court  will 
not  interfere  with  the  verdict;  the  credibility  of  the  witnesses  and 
weight  of  the  evidence  being  questions  for  the  jury;  that  the  verdict  for 
i^,000  is  not  excessive;  that  the  court  below  properly  refused  to  grant 
a  new  trial  on  the  ground  of  newly  discovered  evidence.  Chicago,  B. 
lit  Q.  R.  ft.  Co.  V.  Sullivan,  .  580 

RATIFICATION— See  Fraud,  5. 

REAL  PROPERTY— See  Actions,  2,  3;  Agency,  1;  Fraudulent  Con- 
veyances, 1;  Highways,  13;  Husband  and  Wife,  1,  2;  Landlord 
AND  Tenant,  5. 

1.  A  parol  license  to  enter  upon  or  pass  over  the  land  of  another  is 
revocable  at  the  pleasure  of  the  licensor,  and  may  be  revoked  by  the 
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appropriation  of  the  land  to  any  iwe  inconsistent  with  the  enjoyment  of 
the  license.     Simpson  v.  Wright,  67 

2.  Under  the  rule  that  the  averments  of  a  bill,  when  equivocal,  muKfc 
be  taken  mo8t  strongly  against,  the  complainant,  it  must  bp  presumed 
that  the  * 'contract*'  and  the  ''mutual  consent"  referred  to  were  merely 
verbal,  and  that  the  occupant  had  no  title  to  the  land  or  authority  to 
impose  upon  it  the  burden  of  the  easement  claimed.    Id. ,  67 

3.  Such  contract  and  consent,  though  m  parol,  were  neither  void 
nor  voidable  under  the  Statute  of  Frauds.  They  amounted  merely  to  a 
license,  which  the  bill  itself  shows  to  have  been  revoked.    Id.,  67 

4.  In  an  action  to  recover  damages  for  overflowing  plaintiff's  land, 
it  is  held:  That,  although  the  evidence  is  conflicting,  the  proof  sustains 
the  declaration  that  the  questions  involved  were  for  the  jury,  and  that 
the  instructions  given  for  the  plaintiff  properly  submitted  the  contro- 
verted questions  to  the  jury.    Dole  v.  Clow,  477 

5.  The  owner  of  a  dominant  estate  can  not  by  any  act  of  his  own 
acquire  the  right  to  collect  the  surface  water  upon  his  land  by  artificial 
channels  and  thus  flood  his  neighbor's  land  without  his  consent  or  at 
least  acquiescence.    Stoddard  v.  Filgur,  660 

6.  When  a  person  makes  an  artificial  ditch  upon  his  own  land  for  his 
own  accommodation,  he  is  not  obliged  to  keep  it  open  as  an  artificial 
drain  for  the  purpose  of  draining  the  lands  of  others.  Id.,  560 

7.  A  parol  license  to  turn  water,  which  has  been  artificially  collecti^d 
into  a  ditch  upon  the  land  of  another,  is  valid  and  revocable.    Id.,  560 

8.  In  the  csise  presented,  it  is  held  that  the  owner  of  the  dominant 
estate  is  not  entitled  to  an  injunction  to  prevent  the  filling  up  of  an 
open  ditch  on  the  servient  estate,    id.,  560 

RECOUPMENT— See  Landlord  and  Tenant,  1,  8. 

REPLEVIN— See  Salss,  9, 12;  Statdtb  of  Limitations,  4;  Chattel 
Mortgages,  8. 

1.  Where  the  defendant,  in  an  action  of  replevin,  defends  on  the 
ground  tbiit  he  was  constable  and  took  the  pruperiy  in  question  by 
virtue  of  an  o:Kecution,  and  the  direct  question  of  his  official  character 
is  raised,  he  must  show  that  he  was  r  constable  dejure.  Evidence  that 
he  was  an  acting  constable  is  inadaiissible.     Vuaghi%  v.  O^ens,       249 

2.  In  an  action  of  replevin,  brought  by  the  purchaser  of  the  goods  in 
que<«tion  at  a  sale  under  chattel  mortgage,  against  a  subsequent 
creditor  of  the  mortgagor  who  had  levied  on  the  goods,  claiming  the 
delivery  was  insufficient,  it  is  held:  That  the  question  being  a  close 
one,  this  court  will  not  interfere  with  the  judgouent  of  the  court  below. 
Steere  v.  Brown  ell,  302 

8.  In  replevin  the  issue  is  upon  the  right  of  possession  at  commence- 
ment of  the  suit.    A  for  v.  Rix,  309 

4.  Although,  under  the  statute,  the  court  will  not  deprive  the 
plaintiff  of  actual  |>osses8ion  w  ben*  he  has,  since  the  commencement  of 
the  suit,  acquired  a  right  to  it,  there  is  no  rule  by  which  he  may  have 
judgment  for  a  return  upon  the  strength  of  an  after-acquired  lien. 
Id.,  309 
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5.  In  an  act  on  of  replevin  a^iuRt  a  Sheriff  to  recover  property  helil 
by  biin  und^r  certain  executions,  it  is  held:  That  the  possession  of  the 
son  of  the  plaintiff  was  fraudulent  as  to  creditors,  and  that  the  plaintiff 
is  estopped  from  setting  up  a  claim  thereto.    Lewis  v.  Barber^         688 

ROADS— See  Highways. 

SALES— See  Brokers,  1,  2;  Chattel  Mortgages,  1,  2,  5,  7;  Fraud,  3; 

JUDGMSNTS,  4,  5. 

1.  An  absolute  sale  of  personal  property  which  is  capable  of  removal , 
but  which  is  not  removed  from  the  possession  of  the  vendor,  is  fraudu- 
lent as  against  creditors  and  subsequent  purchasers,  although  made  in 
good  faith  and  for  an  adequate  consideration.    Harts  v  Jones,        150 

2.  This  rule  is  held  to  apply  to  a  lot  of  corn  4)Iow8  separated  from 
the  vendor^s  stock,  and  also  to  mother  lot  so  separated  and  placed  in  a 
separate  building  rented  for  the  purpose,  but  remaining  under  his  con- 
trol.   Id.,  160 

d.  As  a  general  rule,  %  delivery  to  a  common  carrier  is  held  to  be  a 
delivery  to  the  consignee.    BreeJucald  v.  People,  213 

4.  Where  liquor  is  sent  by  express  by  a  dealer  in  one  county  to  a 
purchaser  residing  in  another,  the  dealer  can  not  be  prosecuted  in  the 
latter  county  for  illegally  selling  liquor  therein.    Id.,  213 

5.  In  an  action  to  recover  damages  for  breach  of  contract  for  the  sale 
of  cattle,  it  is  held:  That  proof  of  prices  was  properly  limited  by  the 
court  below  to  the  period  between  the  demand  by  plaintiff  and  the  sale 
of  the  cattle  to  other* parties  by  the  defendant;  that  an  instruction  to 
the  effect  that  the  measure  of  damages  is  the  difference  between  the 
contract  price  and  what  the  cattle  were  worth  at  the  time  and  place 
when  and  where  Uiey  were  U)  be  delivered  under  rbe  contract,  was 
proper,  in  view  of  the  evidence  presented;  and  that  another  instruction 
is  not  open  to  certain  objections  depending  on  the  evidence.  Fletcher 
V.  Patton,  228 

6.  Upon  a  sale  of  a  growing  crop  the  title  and  possession  pass  to  the 
vendee.     Vaughn  v.  Owens,  249 

7.  The  purchaser  of  a  growing  crop  of  corn,  where  the  quantity  is 
considerable,  may  have  it  cribbed  on  the  premises  where  grown,  with- 
out subjecting  it  to  levy  for  the  debts  of  the  vendor.    Id.,  249 

8.  In  the  case  presented,  it  is  held:  That  the  evidence  shows  a  com- 
plete sale  of  the  corn  in  question  while  growing,  although  it  was  to  be 
gathered  and  cribbed  by  the  vendor  and  the  quantity  was  then  to  be 
aticertained  or  agreed  upon  by  the  parties.    Id.,  249 

9.  In  an  action  of  replevin,  brought  by  certain  creditors  of  the  orig- 
inal owner  of  goods  claimed  by  them  as  purchasers  from  the  agent  of 
said  owner,  against  an  officer  who  holds  under  writs  of  attachment  sued 
out  by  other  creditors  of  said  owner,  it  is  held:  That  the  agent  was 
authorized  to  make  any  disposition  of  the  property  which  his  principal 
might  have  made  ;  that  the  principal,  though  in  failing  circumstances, 
might  in  good  faith  have  preferred  particular  creditors,  and  made  a 
sale  to  them  in  consideration  of  claims  ;  tJiat  he  might  have  given  pref- 
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erence  to  his  auretieft  upon  their  oUigations ;  that  said  sQreties  had 
the  right  to  secure  payment  of  their  oUigatioitf  in  preference  to  other 
creditors ;  that  the  contract  of  Hale  made  by  the  agent  was  subject  only 
to  the  contingency  of  other  crediton  successfully  contesting  it ;  that  the 
evidence  does  not  show  said  transaction  to  have  been  fraudulent  or  en- 
tered  into  with  the  intant  to  hinder  and  delay  creditors,  and  that  there 
was  no  error  in  giving  or  refusing  instructions*     Wood  v*  dark,    464 

10.  An  absolute  sale  of  personal  property,  where  the  poRsession  is 
permitted  to  remain  with  the  vendor,  is  fraudulent  per  $e  and  void  as 
to  creditors  and  purchasers.     Wood  v.  Lotnisy  604 

11.  To  constitute  a  change  of  possession  there  must  not  only  \e  a 
delivery  to  the  vendee  but  a  continning  po^vession  by  him.    iif.,       604 

12.  In  an  actiop  of  replevin  by  the  vendee  of  personal  property, 
against  an  officer  who  holds  rnider  a  levy  upon  execution  against  the 
vendor,  it  is  held:  That  there  was  nosubstantial  change  in  possession, 
and  that  the  circumstances  indicate  fraud  in  fact  and  in  law.    Id^  604 

13.  In  an  action  to  recover  the  value  of  lumber  alleged  to  have  been 
■old  to  the  defendant  and  delivered  through  the  contractor,  who  was 
building  him  a  house,  it  is  held:  That  an  instruction  to  the  effeet  that 
the  acceptance  and  presentation  by  the  plaintiff  of  an  order  by  the  conr- 
tractor  on  the  defendant  was  prima  facie  evidence  that  the  contractor 
and  not  the  defendant  was  originally  liable^  was  erroneous,  oeing  in  effect 
in  view  of  the  evidence  an  instruction  to  disregard  the  evidence  of  the 
plaintiff  and  find  for  the  defendant ;  that  an  instruction  to  give  the 
plaintiff*8  evidence  in  regard  to  oral  statements  of  the  defendant 
special  scrutiny,  was  erroneous  ;  that  an  instruction  not  applicable  to 
any  evidence  in  the  case  should  not  nave  been  given  ;  and  that  if  evi- 
dence to  show  that  the  defendant  had  paid  the  full  contract  price  of  the 
house  to  other  parties  was  improperly  admitted,  the  error  can  be  cor- 
rected on  a  new  trial.    Byrne  v.  Hartshorn^  650 

SCIRE  FACIAS-See  Pleading,  1. 

1.  Upon  scire  facias  to  make  a  third  person  a  party  to  a  judgment, 
rendered  upon  a  former  judgment  of  the  same  court  against  him  and 
the  defendant  in  the  last  judgment,  it  is  neld:  That  every  good  defense 
must  be  a  defense  against  the  former  judgment  and  not  against  the  note 
or  account  on  which  it  was  founded,  that  the  defenses,  non  asswnipsHf, 
non  est  factum  and  nil  debit*  were  irrelevant,  even  if  the  plea  setting 
them  lip  was  not  bad  for  duplicity;  and  that  a  rejoinder  to  a  replica- 
tion averring  that  the  record  of  the  judgment  and  return  showed  per- 
!«onal  service,  which  avers  that  said  return  is  false,  ii  insufficient  at  law. 
Harrison  v.  Hart*  348 

SETTLEMENT— See  Fraud.2. 

STATUTE  OF  FRAUDS— See  Real  Property,  S. 

1.  A  rescission  of  an  executory  contract  for  the  sale  of  lands  is  with- 
in the  Statute  of  Frauds,  and  requires  the  same  evidence  to  establish  it 
as  is  required  to  establish  a  sale.    Catlett  v.  Dougherty ^  116 
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2.  A  transfer  or  re-sale  of  lands  to  the  original  owner  by  one  in  pos- 
session thereof  under  the  contract  of  purchase  is  within  the  Statute  of 
Frauds,  and  requires  some  evidence  in  writing  to  sustain  an  action  for 
the  consideration.    Id,,  116 

8.  In  the  case  presented  the  attempted  transfer  was  an  intended  re- 
sale and  not  a  rescission  of  the  original  contract|Said  transfer  being  of  a 
less  interest  than  that  covered  by  said  contract.    Id,,  116 

STATUTE  OF  LIMIT ATION^-See  Fraud,  4. 

1.  Statutes  of  limitation  are  not  given  a  retroactive  effect,  except 
upon  a  clear  expression  of  the  legislative  will.  Blackburn  Universiff/ 
V.  Weer,  29 

2.  The  Act  of  1872,  limiting  the  time  for  the  foreclosure  of  mort^ 
gages,  does  not  apply  to  a  mortgage  previously  given  to  secure  the  pay- 
ment of  a  promissory  note.    Id,,  29 

d.  Upon  a  conveyance  made  in  1866,  of  certain  lots  in  Carlinville, 
the  deed  reserved  a  lien  to  secure  a  note  given  for  part  of  the  purchase 
money.  In  each  of  several  subsequent  conveyances  of  said  lots,  the  htst 
made  December  25,  1872.  the  lien  was  expressly  retained,  each  grantee 
assuming  and  agreeing  to  pay  the  note.  The  interest  was  paid  to  the 
legal  holder,  a  purchaser  before  maturity  by  various  of  the  grantees, 
the  last  grantee  paying  it  from  December  25,  1872.  to  January  26,  188;^. 
Subsequently  the  last  of  said  grantees  conveyed  the  lots  by  mortgage 
and  quitclaim  deed.  Upon  a  bill,  filed  February  5,  1885,  to  enforce  the 
lien  securing  said  note,  held:  That  the  note  held  by  complainant  is  the 
original  note,  a  difference  of  date  being  a  mistake;  that  the  bill  is  not 
barred  by  the  Act  of  1872,  limiting  the  time  for  the  foreclosure  of  mort- 
gages; that,  in  the  absence  of  proof  to  the  contrary,  the  payments  of 
interest  by  the  grantee  of  the  maker,  are  to  be  taken,  as  against  the 
bolder  of  the  note,  as  payments  by  the  maker  through  him  as  his  agent; 
that  said  payments  arrested  the  running  of  the  limitation  of  sixteen 
years  against  the  note;  that  those  holding  under  said  last  mortgage  and 
said  quitclaim  deed,  with  notice  of  said  first  mortgage,  are  bound  by 
said  payments  of  interest  as  new  promises  which  arrested  the  running 
of  the  statute  against  the  mortgage  debt;  and  that  the  right  to  file  this 
bill  was  among  the  *'  rights  and  liabilities  "'  saved  by  Sec.  24  of  the  Act 
of  1872.    Id,,  29 

4.  Replevin  brought  to  recover  a  horse  ten  years  after  it  was 
irregularly  sold  as  an  estray  is  barred  by  the  Statute  of  Limitations,  thf^ 
cause  of  action  having  arisen  at  the  time  of  the  unlawful  conversion  of 
the  horse.     Carr  v.  Bamett,  137 

5.  Sec.  11  of  the  Limitation  Act  of  1872,  being  prospective  only  in 
its  operation,  does  not  apply  to  a  trust  deed  executed  and  delivered 
prior  to  July  1,  1872,  when  that  act  took  effect.    Jones  v.  Lander,  510 

6.  It  is  the  settled  law  of  this  State  that  mortgages  and  trust  deeds 
are  within  the  Statute  of  Limitations,  and  are  barred  thereby  at  the 
same  time  as  the  debts  which  they  secure.     Id.,  510 

7.  A  Justice's  judgment  is  not  within  Sec.  15,  Chap.  83,  Starr  &  C. 
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III.  Stat.,  which  limits  the  time  within  which  to  brin^  certain  actions 
to  five  years.    Aarvig  v.  Kellogg^  5J30 

8.  Such  a  judgment  is  included  within  the  words:  "Other  evidences 
of  indebtedness  in  writing,"  found  in  Sec.  16,  which  limits  the  time 
within  which  to  bring  the  actions  therein  included  to  ten  years.    /</., 

9.  While  a  new  cause  of  action  can  not  be  injected  into  a  pending 
litigation  by  amendments  or  additional  counts  to  the  declaration,  so  as 
to  avoid  the  plea  of  the  Statute  of  Limitations,  if  the  amendment  or 
additional  count  is  a  mere  restatement  of  the  original  cause  of  action, 
the  bar  of  the  statute  will  not  apply.    Smith  v.  Taggart,  538 

STATUTES — See  Actions,  6-8;   Administration,   9,  11;   Bridges,   1; 
•Highways,  9,  U,  16;  Municipal  Corporations,  5;  Railroads,  1. 

1.  In  the  construction  of  a  statute  its  language  should  be  given, 
when  the  sense  will  bear  it,  its  usual  and  popular  meaning.  People  v. 
Ohio  dt  M.  R.  R.  Co,,  23 

2.  Statutes  must  be  interpreted  according  to  their  intent  and  mean- 
ing, and  not  always  according  to  their  letter.  When  the  words  are  not 
precise,  definite  and  clear  such  construction  will  be  adopted  as  shall  ap- 
pear most  reasonable  and  best  suited  to  accomplish  the  general  object  of 
the  statute.  Where  any  particular  construction  would  lead  to  an  absurd 
consequence,  it  will  be  presumed  that  some  qualification  or  exception 
was  intended.    People  v,  Blackicelder,  254 

SUMMONS— See  Practice,  9, 11. 

SURETY— See  Principal  and  Surety. 

SURVIVORSHIP— See  Actions,  1. 

TRESPASS. 

1.  In  an  action  of  trespass  to  recover  damages  for  flooding  plaintiff's 
land  by  means  of  a  defective  tile  drain,  it  is  held:  That  the  appellants 
are  not  shown  by  the  evidence  to  have  been  privy  to  the  act  of  extend- 
ing a  certain  drain  made  by  them,  said  extension  which  caused  the  in- 
jury complained  of  having  been  made  by  the  other  defendant;  and  that 
the  appellants  had  a  right  to  assume  that  the  other  defendant  would 
carry  out  his  offer  to  take  cure  of  the  water  from  their  drain  in  a  proper 
manner  and  are  not  liable  for  his  failure  so  to  do.  Davidson  v. 
Sprague,  611 

TRUST  DEEDS— See  Agency,  1;  Fraud,  5;  Negotiable  Instruments, 
10. 

1.  The  holder  of  notes  secured  by  a  trust  deed  may  be  the  trustee 
therein.     Fosters.  Latham,  165 

TRUSTS. 

1.  A  court  of  equity  will  not  exercise  its  power  to  take  charge  of  a 
trust  and  administer  it  when  it  appears  that  it  is  being  properly  ad- 
ministered.   Meyers  v.  Trustees  of  Schools^  223 


Index.  697 

TRUSTS.     ConHnned, 

2.  In  the  case  presented,  it  is  held,  that  the  proceeds  of  a  bequest  f  o 
a  certain  school  district  **  to  be  added  to  the  principal  of  the  school 
fund*'  thereof,  are  properly  in  the  hands  of  the  township  trustees;  and 
that  the  fact  that  the  voters  of  said  district  do  not  constitute  a  major- 
ity of  the  voters  of  the  township  is  not  a  sufficient  ground  for  the  ap- 
pointment of  special  trustees.    Id.,  223 

TRIAL— See  Appeal  and  Error;  New  Trial;  Practice. 

USURY. 

1.  It  is  a  well  established  rule  in  this  State  that  brokers,  in  negrotiat- 
iiig  loans  of  the  money  of  others,  may  charge  the  borrower  commissions 
without  thereby  making  a  loan,  at  the  full  rate  of  legal  interest,  usuri- 
ous.   Haldeman  v.  Mass,  Mut.  Ins.  Co.,  146 

2.  Upon  the  foreclosure  of  a  mortgage  the  decree  may  include  a 
solicitor's  fee  if  the  mortgage  so  provides,    id.,  146 

3.  Usury  is  not  to  be  presumed  but  must  be  pleaded  and  established 
unless  upon  the  face  of  the  contract  it  is  apparent.  Farmers*  and  M. 
Nat.  Bank  v.  Barton^  403 

4.  A  stipulation  contained  in  a  note  for  attorney's  fees  where  suit  is 
brought,  upon  default  in  x>ayment,  is  not  usurious  upon  its  face. 
Id.,  403 

5.  Such  a  stipulation  being  a  contract  for  indemnity  only,  it  seems 
that  the  plaintiff  can  recover  only  a  reasonable  compensation  for  the 
services  of  his  attorney,  not  in  excess  of  the  limit  of  the  stipulation. 
Id.,  403 

WIDOW'S  AWARD— See  Administration,  d-12. 

1.  In  making  their  estimate  of  the  widow's  award,  under  Sees.  74  and 
75,  Ch.  3.  R.  S.,  the  appraisers  are  required  to  appraise  the  articles 
actually  possessed  by  the  estate,  which  are  within  the  description  of 
Sec.  74.     Rut  ledge  v.  But  ledge,  357 

2.  The  appraisers  are  not  required  to  estimate  the  value  of  the  family 
pictures  and  wearing  apparel,  jewels  and  ornaments  of  the  widow  and 
her  minor  children,  all  of  which  are  included  in  the  award  without  ref- 
erence to  their  value.    Id,,  357 

3.  If  the  estate  has  the  specific  articles  which  fairly  and  pubstan- 
tialiy  answer  the  designation  of  the  statute,  they  or  their  value  as  fixed 
by  the  appraisers  must  be  taken.    Id,,  357 

4.  It  seems  that  if  the  specific  articles  possessed  by  the  estate  are  so 
worthless  as  to  be  unfit  for  ordinary  use,  or  if  they  have  an  unusual 
value  for  some  special  use,  the  appraisers  should  disregard  and  ignore 
them.    Id.t  357 

WILLS — See  Jurisdiction,  6, 10. 

1.  The  words  "equally  divided  among  my  heirs,"  when  used  in  a 
will,  unless  a  different  intention  appears  from  the  context,  mean  an 
equal  division  of  the  testator's  estate  per  capita.    Best  v.  F arris,    49 

WITNESSES— See  Evidence,  6;  Instructions,  2, 
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